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PREFACE. 

In  printing  the  cases  of  March  and  April  and  May  Terms,  1832, 
it  will  be  observed  that  the  chronological  order  of  those  Terms  was 
not  preserved.  The  Reporter  did  not  deem  that  order  very  impor- 
tant, and  as  he  was  furnished  with  copies  of  the  May  before  those  of 
the  preceding  Term,  he  thought  it  better  to  print  them  than  to  stop 
the  press. 

It  is  said  at  page  273,  that  Judge  Harper  was  absent  during  March 
and  April  Term,  1832.  He  was  absent  during  the  greater  part  of 
that  Term,  and  was  present,  it  is  believed,  only  for  a  few  days. 

The  Reporter  has,  by  request,  printed  in  the  appendix  some  Elqui- 
ty  cases  from  the  Carolina  Law  Journal,  without  alteration.  These 
cases  begin  with  the  case  of  Sta/rkt  vs.  Starke^  at  page  438,  and  take 
up  the  rest  of  the  volume.  They  are  not  included  in  the  index,  and 
as  they  are  few  in  number,  the  points  decided  by  them  can  easily  be 
ascertained  by  referring  to  the  cases  thttnselves. 
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CONTINUED  FROM  2  RICHARDSON,  Page  630. 


C.  M.  Purmanffcr  Howard  4*  Qarmany^  ta.  S.  Christies 

late  Sheriff. 

Where  a  sheriff  has  two>l.  foi.  in  his  office  of  diffejent  dates,  and 
selk  property  under  the  junior,  he  is  bound  to  apply  the  proceeds  to 
the  senior^  jb. — and  to  an  action  agaii^t  the  sheriff  by  the  owner  of 
the  senior^  fa,  for  money  thus  raised,  it  is  no  defence,  that  in  the 
intermediate  time  between  the  lodgment  of  the  plaintiff's  and  the  ju-' 
nior^.yb.,  the  defendant  in  execution  had  sold  property  which  the 
plaintiff  declined  permitting  the  sheriff  to  levy  and  sell  under  his 

Before  Frost,  J.  €U   Edgefield^  July^  extra  Term^  1 846. 

This  was  an  action  of  assumpsit,  for  money  had  and 
received.  In  October,  1837,  the  plaintiff  recovered  a  judg- 
ment against  one  Sullivan  for  about  six  hundred  and  fifty 
dollars,  and  in  October,  1840,  one  Hutchinson  also  recov- 
ered a  judgment  against  the  same  defendant  for  ten  thous" 
and  dollars.  Executions  on  these  judgments  were  duly 
lodged  with  the  sheriff.  In  January,  1842,  the  defendant, 
as  sheriff,  sold,  for  about  nine  thousand  dollars,  certain  real 
estate  of  Sullivan,  and  applied  the  proceeds  to  the  judg- 
ment of  Hutchinson.  It  appeared  that  in  the  summer  of 
1840,  before  the  judgment  of  Hutchinson  was  obtained^ 


2  FuRMAN  VS.  Christib. 

the  defendant  in  execution,  Sullivan,  sold  three  slaves, 
Mary  and  her  two  children,  to  one  Holmes,  which  tfaves 
were,  of  course,  bound  by  the  lien  of  Furman's  execution. 
In  April,  1842,  these  slaves,  being  then  in  the  possession 
of  Howard  <&  Garmany,  who  claimed  them,  were  levied 
on  by  the  defendant  under  Furman's  execution.  In  Au- 
gust, 1842,  Furman's  judgment  was  assigned  to  Howard 
A  Garmany,  and  some  time  afterwards,  the  attorney  of  the 
assignees  indorsed  on  this  execution,  an  order  to  the  sher- 
iff to  stay  proceedings.  This  action  was  brought  to  re- 
cover of  the  proceeds  of  the  sale  of  Sullivan^s  land,  the 
amount  of  the  plaintiff's  execution. 

Under  the  instructions  of  his  Honor,  the  presiding  Judge, 
the  jury  found  for  the  plaintiff.  The  defendant  appealed, 
and  now  moved  this  court  for  a  new  trial,  on  the  following 
grounds : 

1.  Because  his  Honor  erred  in  ruling  and  charging  the 
jury,  that  the  law  of  the  case  required  them  to  find  a  ver- 
dict for  the  plaintiff  for  the  amount  of  his  execution;  that 
the  defence  of  the  defendant  was  not  available  in  a  court 
of  law ;  and  that  the  execution  of  Fkirman  vs.  SulHvan 
was  satisfied  and  inefi^ctual  for  the  purpose  of  levy,  by 
sales  made  by  the  defendant  as  sheriff,  under  a  junior  exe- 
cution, for  an  amount  more  than  suflicient  to  pay  all  that 
senior  execution. 

2.  Because  the  order  of  the  plaintiff,  requiring  the  de- 
fendant and  sheriff  not  to  sell  the  negroes  levied  on  under 
his  execution,  was  a  bar  and  discharge  of  the  plaintiff's 
cause  of  action,  if  any  he  ever  had. 

Batiskett^  for  the  motion,  cited  Watson  on  Sheriffs,  176, 
203 ;  2  Bail.  496. 

WarMofw^  contra,  cited  2  Bail.  412 ;  2  McM.  160 ;  1 
Bail.  140. 

Curia,  per  Wardlaw,  J.  The  defendant  contends  that 
the  execution  of  the  plaintiff  is  yet  unsatisfied,  and  that 
the  defendant  had  an  equity  to  use  this  execution,  which 
the  plaintiff  or  his  assignees  have  obstructed — whereby  the 
plaintiff 's  right  ex  equo  et  bono  to  have  the  money  now 
claimed  has  been  defeated. 
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For  the  plaintiflf  it  is  argued  that  there  are  other  equities- 
such  as  that  of  the  person  who  is  said  to  have  purchased 
the  negroes,  Mary  and  her  children,  during  the  intermedi- 
ate time  between  the  lodgment  of  the  first  execution  and 
the  lodgment  of  the  second,  which  are  superior  to  any  equi- 
ty the  defendant  can  urge. 

But  it  is  unnecessary  to  enter  into  these  considerations. 
It  is  certain  that  the  sheriff  had  in  his  hands  both  execu- 
tions against  SuUiyan — that  he  has  paid  money  raised  un- 
der one  of  them,  to  the  junior,  leaving  the  senior  unpaid ; 
that  this  was  done  without  the  consent  of  the  plaintiff,  the 
senior  execution  creditor ;  and  that  of  his  own  head,  and 
for  his  own  relief,  without  directions  from  the  plaintiff,  the 
shwiff  subsequently  proceeded  to  levy  upon  the  negroes 
under  the  sepior  execution. 

Now,  it  may  be,  that  raising  money  applicable  to  an  ex- 
ecution, is  not  of  itself  ipso  facto  a  satisJEaction  of  the  ex- 
ecution, so  as  to  rmider  the  plaint^  tberem  a  trespasser 
for  a  subsequent  levy ;  it  may  be  even  conceded,  contrary 
to  the  case  of  Davis  vs.  BarkUjh  1  Bail.  140,  that  asenior 
execution  creditor,  without  the  consent  of  the  debtor,  may 
waive  his  right  to  money  raised,  and  direct  its  application 
to  a  junior  execution.  But  still  the  senior  execution  cred- 
itor is  entitled  to  the  money  if  he  claim  it,  and  have  not 
waived  his  right  \  and  no  waiver  of  his  right  to  the  mo- 
ney, can  result  from  his  refusal  to  permit  his  execution  to 
be  used  in  disturbance  of  the  claims  of  third  persons,  and 
against  the  will  of  the  debtor,  when  he  regards  the  execu- 
tion as  already  having  obtained  the  means  of  satisfaction 
in  the  hands  of  the  officer  whose  duty  it  was  to  enforce  it. 

Whatever  view,  then,  may  be  taken  of  the  questions 
presented  by  the  defendant,  it  appears  that  the  plaintiff  is 
entitled  to  retain  his  verdict. 

The  motion  is  therefore  dismissed. 

Richardson,  O'Nball  and  Evans,  JJ.  concurred. 


Charles  S.  Kirkland  vs.  Richard  Way, 

A  sheriff  sold  land  under  a  Ji  fa.  against  J.  S.,  and  in  his  deed  de> 
scribed  the  land  as  ''  containing  one  hundred  and  ninety  acres,  more 
or  lessjbou  dedon  the  lands  of  W.  N.,  the  defendant,  and  othersL* 
Under  this  description  the  purchaser  claimed  a  tract  of  land  con- 
taining eight  hundred  ani  forty. three  acres,  bounded,  on  one  side,  by 
land  of  one  Lane,  which,  efght  years  before  the  sale,  had  belonged 
to  W.  N.,  on  another  side  by  land  of  J.  S,  the  defendant  in  execu- 
tion, and  on  other  sides  by  lands  of  other  persons.  Hddy  that  the 
terms  of  the  description  did  not  cover  this  tract  of  land,  and,  there- 
fore, that  the  purchaser  was  not  entitled  to  recover  it 

Where  the  other  terms  of  the  description,  contained  in  a  convey- 
ance of  land,  are  not  sufficiently  certain  tnd  demonstrative,  the  num- 
ber of  acres  is  an  essential  part  of  the  descriptioa 

Before  O'Neall,  J.  €U  Barnwell^  Fall  Tern^  1845. 

This  was  an  action  of  trespass  to  try  titles  to  a  tract  of 
land. 

The  plaintiff  bought  the  land  at  sheriff's  sale,  as  the 
property  of  Joshua  Smith,  under  an  execution  at  the  suit 
of  Ransom  and  wife,  administrator  and  administratrix  of 
John  Taylor,  deceased.  The  defendant  was  in  possession, 
as  the  tenant  of  the  heirs  of  Joshua  Smith,  deceased.  The 
land  was  described  in  the  sheriff's  deed,  as  ''  containing 
one  hundred  and  ninety  acres,  more  or  less,  situate  and 
being  in  the  district  of  Barnwell,  bounded  on  the  lands  of 
William  Nimmons,  the  defendant,  and  others." 

The  tract  claimed  under  this  description  was  granted 
to  Elmore  Mayne,  and  contained  eight  hundred  and  fort^- 
three  acres.  A  tract  adjoining  it  was  once  William  Nim- 
mons'— ^he  had  not,  however,  owned  it  for  near  eight 
years ;  it  belonged  to  Lane  when  the  land  was  sold.  On 
the  opposite  side  of  the  tract  claimed  by  the  plaintiff,  lay 
another  tract  belonging  to  Joshua  Smith.  These  were  all 
the  specific  boundaries ;  on  another  part  of  the  land  lay 
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David  Rice's  land — the  boundary  on  the  other  part  was 
not  ascertained. 

The  land  was  not  sold  until  after  the  death  of  Joshua 
Smith,  and  probably  also  after  the  death  of  Ransom. 

His  Honor  thonght  the  description  so  defective,  that  if 
it  were  a  fact  for  his  decision,  he  could  not  find  for  the 
plaintiff.  The  jury,  however,  found  the  land  for  the  plain- 
tiff, and  sixty  dollars  damages. 

The  defendant  appealed,  and  now  moved  this  Court  for 
a  new  trial,  on  the  ground 

Because  the  description  of  the  premises  intended  to  be 
conveyed  by  the  sheriff  s  deed,  under  which  the  plaintiff 
claims,  is  too  vague  and  uncertain  to  warrant  the  jury  in 
finding  the  land  in  dispute  for  the  plaintiff. 

Patterson^  for  the  motion,  cited  9  Yin.  Abr.  Ejectment, 
2;  3  Con.  Eng.  Ch.  Rep.  238 ;  13  Johns.  R.,  112 ;  lb.  662; 
Shep.  Touch.  237 ;  Bac.  Abr.  Grant,  H.  1. 

B.  R.  Carroll  and  Bauskett  contra,  cited  1  Hill,  304  ; 
1  Rich.  141 ;  19  Johns.  R.  449  ;  Shep.  Touch.  247 ;  3 
McC.  84 ;  Harp.  300 ;  IN.  and  McC.  381 ;  1  HiU,  18 ;  2 
Mill,  101 ;  4  McC.  434 ;  Harp.  291 ;  1  McC.  209. 

Curioj  per  Frost,  J.  The  deed  from  the  sheriff  to  the 
plaintiff  describes  the  land  conveyed  as  ''  all  that  certain 
piece,  parcel  or  tract  of  land,  containing  one  hundred  and 
ninety  acres,  more  or  less,  situate  and  being  in  the  district 
of  Barnwell,  bi)unded  on  the  lands  of  William  Nimmons, 
the  defendant,  and  others."  Under  this  description,  the 
plaintiff  claims  a  tract  of  eight  hundred  and  forty-three 
acres,  originally  granted  to  Mayne.  The  tract  claimed 
satisfies  the  description  in  the  deed  S4)  far  as  that  land  6f 
Joshua  Smith,  '^  the  defendant,"  is  found  on  one  side ;  and, 
on  another,  the  land  of  Lane,  which,  a  few  years  before 
the  date  of  the  deed,  had  belonged  to  Nimmons. 

In  order  to  gi^e  effect  to  a  deed  it  is  necessary  that  it 
should  contain  such  a  designation  of  the  thing  granted 
that  it  may  be  identified  by  the  description.  Land  may  be 
described  by  the  name  of  the  owner  or  occupant,  or  by  the 
name  of  the  tract,  if,  by  either,  the  tract  is  well  and  com- 
monly known;  or  by  boundaries;  or  by  reference  to  a 
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plat ;  or  by  the  number  of  acres.  The  certaintj  of  the 
description  depends  on  the  accuracy  with  which  these 
terms  are  applied.  By  the  use  of  one,  or  all  of  them,  the 
subject  must  be  so  describedi  that  it  may,  with  reasonable 
certainty,  be  identified.  The  rules  defining  the  certainty 
necessary  in  the  description  in  a  deed  must  be  few  and 
very  general.  In  Sheppard's  Touchstone  two  are  given, 
pertinent  to  this  case.  First ;  where  there  is,  in  the  first 
place,  a  sufilcient  certainty  and  demonstration :  and  after- 
wards, an  additional  term  of  description,  which  fails  in 
point  of  accuracy,  it  may  be  rejected  as  surplusage :  and, 
second,  that  if  the  terms  of  designation,  which  are  essen- 
tial to  the  description,  cannot  be  satisfied,  the  grant  must 
fail  of  effect  entirely ;  or  so  far  as  the  terms  of  description 
cannot  be  satisfied. 

An  example  of  the  first  rule  is  found  in  the  case  of 
Briffgs  ads,  Peay^  2  Mill,  98,  where  the  deed  described  the 
land  by  metes  and  bounds  and  reference  to  a  plat,  and  by 
the  number  of  acres  it  was  said  to  contain,  more  or  less. 
It  was  held  to  pass  all  the  land  within  the  limits  described, 
whatever  the  number  of  acres  might  be.  In  Barksdak 
vs.  Toomer^  Harp.  290,  the  description  in  the  deed  was : 
*^  That  plantation,  situate,  <ftc.  now  in  the  occupation  of 
A.  T.  Toomer,"  (the  vendee)  *^  containing  nine  hundred 
and  eighty-six  acres,  be  the  same  more  or  less.  The  num- 
ber of  acres  was  rejected  as  surplusage.  These  and  other 
cases  like  them  proceed  on  the  ground  that  the  first  de- 
scription by  boundaries,  or  by  a  plat,  or,  as  in  the  occupa- 
tion of  the  vendee,  was  complete  and  definite ;  so  as  to 
make  it  apparent  that  the  track  was  sold  by  the  described 
limits,  and  not  by  the  number  of  acres  it  might  contain. 
If  such  description  be  clear  and  demonstrative,  it  must  pre- 
vail against  additional  and  inconsistent  term3  of  descrip- 
tion, which  may  be  rejected  as  surplusage. 

But  ordinarily,  land  being  purchased  and  estimated  in 
value  by  the  quantity,  the  number  of  acres,  which  form  the 
principal  consideration  in  the  price,  should  be  treated  as  a 
very  material  part  of  the  description.  In  Talbot  vs.  Jlfcs- 
sofiy  2  McC.  440,  the  tract  was  described  in  the  deed  as 
^'  containing  three  hundred  and  sixty  acres,  bounded  on 
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lands  belonging  to  James  McCrachen,  William  WilliamSi 
Callet  Conner,  and  otheis."  On  a  re-survey,  it  was  found 
to  contain  only  three  hundred  and  forty*three  acres.  A 
discount  for  the  deficiency  was  allowed.  Nott,  J.  ^'Whe^ 
ther  the  number  of  acres,  or  the  metes  and  bounds,  consti- 
tute an  essential  part  of  the  descnption,  must  depend  on 
circumstances.''  '^  The  land  is  not  so  described  by  metes 
and  bounds  as  to  furnish  any  data  by  which  the  number  ol 
acres  might  be  known.  It  is  described  as  joining  the  lands 
of  other  persons,  merely  for  the  purpose  of  fixing  the  lo- 
cality." The  principle  to  be  deduced  from  the  case  is,  that 
where  there  is  not  a  snfilcient  certainty  and  demonstration 
of  the  land  granted,  expressed  in  the  other  terms  of  do* 
scription,  the  number  of  acres  is  an  essential  part  of  the 
description.  The  case  is  an  example  of  the  second  propo* 
sition  of  Sheppaid's  second  rule,  that  a  grant  fails  so  far 
as  the  essential  terms  of  description  cannot  be  satisfied ; 
and  that  for  such  failure  of  consideration  the  vendee  may 
claim  an  abatement  from  the  stipulated  price. 

It  may  be  objected  to  the  application  of  Talbot  vs.  3fa- 
wn  to  this  case,  that  the  erroneous  description  was  matter 
of  defence  by  the  vendee ;  but  that  if  the  number  of  acres 
had  exceeded,  to  the  same  extent,  the  quantity  mentioned 
in  the  deed,  the  vendor  could  not  have  recovered  for  the 
excess,  but  the  same  would  have  vested  in  the  vendee  by 
force  of  the  deed.  If  this  were  admitted,  it  would  be  in 
conformity  to  the  rule  that  a  deed  shall  be  construed  moat 
strongly  against  the  grantor  ;  and  that  though  he  may  have 
relief  against  fhtud  or  mistake,  he  cannot  be  relieved 
against  his  ignorance  of  the  number  of  acres  in  an  entire 
tract,  described  in  the  deed  as  sold  to  the  extent  of  its 
beundaries.  But  the  defendant'  in  execution  not  being  a 
party  in  person  to  the  deed  which  conveys  his  land,  the 
law  of  estoppel  against  a  grantor  does  not  apply,  in  its  full 
Qxtent,  against  him.  The  sheriff's  conveyance  operates 
to  transfer  his  title  and  interest  in  the  property  described 
in  the  deed,  and  to  that  extent  he  is  estopped.  But  he  may 
except  to  the  sheriff's  deed  of  release  on  account  of  irreg- 
ularity in  the  proceedings  under  which  the  sale  was  made; 
and  may  shew  that  the  deed  does  not  transfer  to  the  plain- 
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tiflf  the  land  which  he  claims ;  or  that  the  deecription  is 
so  vague  and  uncertain  that  nothing  passes  by  thedeed. 

It  may  be  further  objected,  that  the  same  degree  of  cer- 
tainty is  not  required  in  the  official  deeds  of  the  sheriff  as 
in  deeds  between  parties.  There  may  be  found  some  vague 
intimations  to  that  effect ;  but  they  can  avail  little  in  prac- 
tice i  because  such  less  degree  of  certainty  cannot  be  de- 
fined, and  admits  of  no  rules  for  its  application.  Every 
contract,  by  whomsoever  made,  must  express  the  intention 
of  the  parties,  and  the  subject  of  it,  with  such  certainty, 
that  the  reciprocal  rights  and  stipulations  of  the  parties 
may  be  clearly  and  demonstrably  ascertained.  If  less  cer- 
tainty than  this  were  admitted  to  be  sufficient  for  the  judi- 
cial enforcement  of  contracts,  rights  and  property  would 
be  subjected  to  arbitrary  disposition ;  to  require  more, 
would  be  f  denial  of  justice. 

The  two  boundaries  by  which  the  plaintiff  claims,  do 
not  afford  any  certainty  and  demonstration  of  the  grant. 
By  reference  to  the  plat,  it  appears  that  they  do  not  en- 
close the  tract,  but  leave  the  extent  of  it  wholly  undefined. 
In  TeUbot  vs.  Mctson^  a  more  complete  description  by 
boundaries  was  held  to  fix  only  the  locality.  To  reject 
the  number  of  acres  would  destroy  the  only  certainty  in 
the  description  by  which  the  land  was  sold  and  bought. 
Giving  effect  to  the  number  of  acres  mentioned  in  the 
deed,  as  an  essential  part  of  the  description,  it  does  not 
appear  that  the  tract  found  for  the  plaintiff  in  this  suit  was 
the  same  which  was  conveyed  to  him  by  the  sheriff.  A 
tract  answering  to  the  other  imperfect  terms  of  description, 
but  containing  eight  hundred  and  forty-three  acres,  is  not 
the  same  which  was  described  as  containing  one  hundred 
and  ninety  acres.  The  sheriff  conveyed  to  the  plaintiff  a 
tract  containing  this  quantity.  Either  it  does  not  exist,  or 
the  plaintiff  has  not  produced  the  proof  of  its  location.  In 
order  that  the  plaintiff  may  recover,  he  must  satisfy  the 
essential  terms  of  the  description  by  which  the  subject  of 
the  grant  to  him  was  designated  in  tho  deed  under  which 
he  claims  title.  This  he  failed  to  do.  But  as  he  may  sup- 
ply the  proof,  a  new  trial  is  ordered. 

Richardson,  O'Neall,  Evans  and  Wardlaw,  JJ.  con- 
curred. 


Eliza  Murphy  et  cU.  vs.  James  Reynolds  et  ah 

CoDStnictioD  given  to  a  very  inartificial  tmal  deed. 

Before  Evans,  J.  at  Edgefield^  Spring  Term^  1846. 

Trespass  to  try  titles.     The  case  depended  on  the  con- 
struction of  a  trust  deed,  a  copy  of  which  is  as  follows : 

SOUTH  CAROLINA, 

Edgefield  District. 

Know  all  men  by  these  presents,  that  I,  John  Wootan, 
of  the  district  aforesaid,  for  and  in  consideration  of  the  sum 
of  one  dollar,  to  me  in  hand  paid,  by  Daniel  Richardson,  of 
the  district  aforesaid,  the  receipt  whereof  is  hereby  ac- 
knowledged, and  also  in  consideration  of  the  natural  love 
and  affection  which  the  said  John  have  and  do  bear  for 
and  unto  the  said  Daniel  Richardson,  have  bargained  and' 
sold,  and  by  those  presents  do  bargain  and  sell  to  the  said 
Daniel  Richardson,  a  certain  tract  of  land,  situate  in  Edge- 
field district,  on  the  road  leading  from  Augusta  to  Colum- 
bia, near  the  Old  Wells,  whereon  I  now  live,  supposed  to 
be  one  hundred  acres,  more  or  less,  and  also  one  mare,  and 
five  head  of  cattle  and  their  increase,  one  bed  and  furni- 
ture, for  the  use  and  purpose  of  my  xjoife  Elizabeth  Woot- 
an,  during  her  naXwral  life  or  widowhood^  should  she  be 
the  longest  liver,  if  not,  the  said  land  to  continue  in  the 
possession  of  the  said  John  Wootan  during  his  natural 
life^  then  to  belong  to  Joab  Wootan^  son  of  the  above 
mentioned  John  Wootan,  and  should  he  die  without  any 
lawful  heir,  belong  to  Ferlina  Wootan;  the  above  mention- 
ed mare  and  cattle,  and  feather  bed  and  furniture,  at  the 
decease  of  the  said  Elizabeth  Wootan,  then  to  be  the 
just  right  and  property  of  James  Runnells,  her  son  ;  the 
above  mentioned  land  not  to  be  sold,  unless  by  the  consent 
of  each  party,  then  the  sale  to  be  good  to  the  purchaser 
thereof,  under  the  limitation,  to  the  use,  and  upon  the 
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trust  hereinafter  mentioned,  to  wit :  It  is  hereby  expressly 
declared  and  intended,  that  the  before  mentioned  property 
shall  be  and  remain  Jree  and  exempt  from  the  liberty  of 
being  sold,  or  in  any  measure  disposed  by  the  said  Daniel 
Richardson,  for  or  on  account  of  any  debt  or  debts  which 
he  may  heretofore  contract,  or  any  hereafter  contracted  ;  but 
shall  keep  and  hold  the  said  property  for  the  use  and  behalf 
of  Elizabeth  Wootan,  the  now  wife  of  the  said  John  V^ootan, 
and  shall  not  sell,  convey,  or  dispose  of  the  said  property  on 
any  pretence  whatever;  and  it  is  hereby  agreed,  and  further 
understood,  that  the  increase,  profits,  and  all  and  singular 
the  emoluments  arising  from,  or  to  arise  from  said  property 
before  mentioned,  shall  be  for  the  use,  and  under  the  direc- 
tion of  the  said  Elizabeth  Wootan  for  ever,  and  to  her  heirs 
forever ;  and  I  do  hereby  bargain,  grant,  sell  and  confirm, 
the  above  mentioned  property,  and  all  and  every  of  the  in- 
crease of  the  property  thereof,  of  every  part  and  parcel 
thereof,  to  the  said  Elizabeth  Wootan,  her  heirs  and  ex- 
ecutors  and  administrators  or  €issigns,  forever ;  and  I, 
the  said  John  Wootan,  do  hereby  agree  and  declare  the 
said  property  shall  be  the  absolute  right  and  property  of 
the  said  Elizabeth  Wootan  and  her  heirs,  forever.  In 
witness  whereof,  I  have  hereunto  set  my  band  and  seal, 
this  the  second  day  of  May,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  eighteen,  and  In  the  forty- 
second  year  of  the  Independence  of  the  United  States  of 
America. 

JOHN  WOOTAN,  [L.  S.] 
Signed,  sealed,  and  delivered,  ) 
in  the  presence  of  J 

Test — Peter  Hare, 

her 
Elizabeth  ^  Hearnden. 

mark 

The  testimony  showed  that  John  Wootan,  the  grantor, 
died  in  1823,  that  Joab  Wootan,  his  son,  died  in  1837, 
and  that  Elizabeth,  the  wife  of  John,  died  in  1843.  The 
plaintifb  claimed  the  land  as  heirs  at  law  of  Joab,  and 
their  title  depended  on  whether  Joab  took  the  estate  after 
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the  death  of  Jolin  and  Elizabeth.  Under  the  mstractions 
of  his  Honor,  the  jury  found  for  the  plaintiff ;  and  the 
defendants  apjiealed,  and  now  moved  for  a  new  trial,  on  the 
following  grounds : 

1.  That  Joab  Wootan  having  died  in  the  life  time  of 
Elizabeth  Wootan,  took  no  interest  whatever,  under  the 
deed  in  questicm. 

2.  That  by  a  proper  construction  of  said  deed,  the  land 
in  question  became  the  absolute  estate  of  Elizabeth  Woot- 
an, under  whom  the  defendants  claim. 

Cfriffin,  for  the  motion. 
Carroll^  contra. 

Cwiaj  per  O'Neall,  J.  In  this  case,  the  deed  is  cer- 
tainly as  inartificial  an  instrument  as  ever  was  presented  to 
a  Court  of  Justice,  and  it  might  be  enough  to  say  to  the 
plaintiffs,  we  can  give  no  sensible  construction  to  it,  and 
therefore  you  must  fail.  But  however  badly  the  deed  is 
drawn,  and  however  difficult  of  construction  it  may  be,  it 
is  our  duty  to  make  sense  out  of  it,  if  we  can.  Objections 
were  suggested  on  the  argument  here,  such  as  that  Rich- 
ardson, the  trustee,  only  took  a  life  estate,  which  might  be 
fatal  to  the  plaintiffs'  case,  yet  as  no  such  objection  is  made 
by  the  grounds  of  appeal,  we  shall  not  consider  it  now. 

The  ground,  that  Joab  Wootan  died  in  the  lifetime  of 
Eliz.  Wootan,  and  took  no  interest  whatever,  under  the 
deed,  will  be  an  insuperable  obstacle  to  the  plainti^  :  for 
the  deed,  construed  as  it  ought  to  be,  gives,  in  the  first  in- 
stance, to  Elizabeth  Wootan,  a  separate  estate  during  life, 
or  widowhood,  should  she  outlive  her  husband ;  but  if  she 
did  not  outlive  him,  then  the  land  was  to  remain  for  the 
use  of  the  grantor  during  his  life,  and  at  his  death  to  Joab, 
and  if  he  should  die  without  issue,  remainder  to  Ferlina 
Wootan  ;  but  the  personal  property,  if  the  wife  died  before 
her  husband,  was,  at  her  death,  to  be  the  property  of  her 
son,  James  Runnells.  Reading  the  deed  in  this  way,  and 
stopping  at  the  first  part,  it  is  plain  that  neither  Joab  nor 
his  heirs  can  claim  under  the  deed.  That  this  is  the  true 
reading  of  the  deed,  I  have  no  doubt :  for  any  other  ar- 
rangement of  the  words  would  lead  to  the  absurdity,  that 
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Joab  should,  at  the  death  of  Elizabeth  Wootan,  take  the 
land,  but  if  his  father  outlined  her,  he  would  get  nothing 
at  alK  The  true  notion,  is  to  read  the  words  ("  if  not,  the 
said  land  to  continue  in  the  possesion  of  the  said  John 
Wootan,  during  his  natural  life,  then  to  belong  to  Joab 
Wootan,  son  of  the  above-mentioned  John  Wootan,  and 
should  he  die  without  any  lawful  heir,  belong  to  Ferlina 
Wootan  ;  the  above-mentioned  mare  and  cattle,  and  feather 
bed  and  furniture,  a/  the  decease  of  the  said  Elizabeth 
Wootan^  then  to  be  the  just  right  and  property  of  James 
Runnells,  her  son,")  as  parenthetical.  When  so  read,  they 
are  separated  from  the  rest  of  the  context,  and  make  a  case 
and  state  of  things  which  need  not  be  noticed,  if  it  did  not 
occur.  As  Elizabeth  Wootan  outlived  her  husband,  the 
contingency  on  which  the  parenthesis  was  to  come  into  the 
construction,  has  not  happened.  We  might  stop  here.  But 
this  deed  is  so  inartificially  drawn,  that  I  should  be  unwil- 
ling to  say,  the  first  part  should  control  the  subsequent. 
There  are  no  technical  parts  in  the  deed  before  us.  Hence, 
we  may  go  on  and  give  effect  to  the  subsequent  part.  The 
first  part,  already  adverted  to,  gives  to  Elizabeth,  during  life 
or  widowhood,  the  estate ;  the  deed  however  declares,  in- 
ter alia,  that  the  land  should  not  be  sold  without  the  con- 
sent of  both  parties  (i.  e.  the  husband  and  wife.)  This 
shows  that  during  marriage  it  was  to  be  the  separate  estate 
of  the  wife,  subject  to  the  husband  in  only  one  respect,  to 
wit,  the  sale.  Another  clause  provides,  that  the  increase, 
profits  and  emoluments  shall  be  for  the  use  and  under  the 
direction  of  the  said  Elizabeth.  Then  follows  a  clause 
declaring  that  the  grantor  grants,  bargains,  sells  and  con- 
firms "the  above-mentioned  property,  and  all  and  every 
the  increase  of  the  property  thereof,  of  every  part  and  par- 
cel thereof,  to  the  said  Elizabeth  Wootan,  her  heirs  and 
executors  and  administrators  or  assigns  forever;  and  I,  the 
said  John  Wootan,  do  hereby  agree  and  declare  the  said 
property  shall  be  the  absolute  right  and  property  of  the 
said  Elizabeth  Wootan  and  her  heirs  forever."  These  last 
words  plainly  show  that  the  whole  property,  real  and  per- 
8onal|  was  to  be  to  her  and  her  heirs  forever.  The  only 
rational  supposition  is,  that  the  donor  intended,  if  he  out* 
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lived  his  wife,  to  regulate  by  the  deed  how  the  real  and 
personal  property  should  go  ;  if  he  died  before  her,  to  leave 
all  in  her  hands,  to  be  disposed  of  as  she  thought  proper. 
I  know  no  other  construction  which  can  give  any  son  of 
effect  to  most  of  the  words  used  in  this  singular  paper. 

But  if  it  were  true,  that  the  estate  in  the  laud  was  given 
to  Elizabeth  Wootan  during  life  or  widowhood,  then  to 
Joab  Wootan,  still  I  do  not  think  that  his  heirs  would  take 
any  thing.  For  even  in  that  point  of  view,  his  estate  is 
purely  contingent,  and  dying  before  his  step-mother,  his 
heirs  would  have  no  estate.  I  am  aware  the  leaning  of 
the  courts  is  against  making  a  remainder  contingent,  but 
yet  the  vesting  or  not,  depends  upon  the  intention.  If  it 
appear  that  the  remainderman  was  intended  to  have 
no  interest  until  the  contingency  happens,  the  remainder 
will  not  be  construed  to  vest.  Fearne  on  Remainders,  238. 
Here  the  remainderman's  estate  depends  upon  the*  word 
**  then.^'  By  construction,  the  grant  would  be  to  Eliza- 
beth for  life  or  widowhood  ;  when  she  dies  or  marries, 
then  the  estate  is  granted  to  the  remainderman.  This 
makes  it  purely  contingent. 

But  there  is  another  view  fatal  to  the  plaintiff.  Joab's 
estate  under  this  deed,  without  words  carrying  the  fee, 
was  a  mere  life  estate.  His  death  in  the  life  time  of  his 
step-mother,  ended  his  estate,  whether  vested  or  expect- 
ant. 

It  is  apparent,  under  these  views,  the  plaintiffs  can  never 
recover ;  to  end  the  litigation,  the  court  think  it  best  to 
non-suit  the  plaintiffs,  which  is  accordingly  ordered. 

Richardson,  Wardlaw  and  Frost,  JJ.  concurred. 

Evans,  J.  I  concur,  on  the  ground  that  no  estate  of  in- 
heritance was  given  to  Joab;  dissent  on  all  the  other 
points. 


Benjamin  Jones  and  others  vs.  David  Harris. 

I.«sae,  on  appeal  from  the  Ordinary,  touching  the  mental  compe- 
tency of  a  teetatoT  at  the  time  he  made  his  will.  The  will  was  exe- 
cuted while  the  testator  was  sick,but  he  survived  his  ilhiess  four  years, 
and  during  that  time,  in  some  conversations,  recognized  the  will 
There  were  three  subscribing  witnesses — two  of  whom,  and  the 
physician  who  attended  the  testator,  thought  him  competent;  the 
other  subscribing  witness  thought  him  incompetent  The  Ordinary 
had  established  the  will,  and  the  presiding  Judge  thought  it  had  been 
well  executed :  the  jury,  however,  thought  otherwise  and  set  it  aside. 
On  appeal  a  new  trial  was  ordered. 

Before  ButlIsr,  J.  cU  Edgefield^  July^  extra  Term,  1845. 

This  was  a  suggestion,  on  appeal  from  the  Ordinary, 
to  try  the  validity  of  the  last  will  and  testament  of  Moses 
Harris,  deceased.  The  Ordinary  had  sustained  the  will. 
The  grounds  of  objection  were — 1st.  That  the  testator 
never  signed  the  will  or  heard  it  read — 2d.  That  he  was 
non  compos  mentis. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  fol- 
lows. 

"Testimony. — Henry  C.  Turner,  a  subscribing  wit- 
ness. Knew  Moses  Harris  in  his  life  time,  and  saw  him 
execute  the  paper  purporting  to  be  his  last  will,  dated  Aug. 
ilth  1840.  Saw  him  sign  it,  and  witness  signed  his  name 
as  an  attesting  witness,  with  William  A.  Turner  and  John 
R.  Weaver,  in  the  presence  of  the  testator.  Wimess  was 
sent  for  on  the  10th,  but  did  not  know  for  what;  went, 
and  was  there  told  it  was  to  witness  the  will.  William  A. 
Turner,  Daniel  Holland  and  Simeon  Mathews  were  there. 
Witness  went  there  before  twelve  o'clock,  and  remained 
until  eveniner.  Holland  was  writing  what  was  understood 
to  be  the  will.  After  it  was  finished,  Holland  talked  to 
testator,  and  declined  then  to  have  it  executed,  saying  that 
testator  was  not  in  a  situation  to  sign.     Holland  declined 
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reading  the  paper  to  testator,  and  requested  ns  to  meet  next 
morning,  when  the  fever  was  off.  Parties  went  home  to 
meet  there  next  morning. 

Next  morning,  the  witness,  William  A.  Turner,  John 
R.  Weaver  and  Simeon  Mathis,  met  at  the  residence  of 
the  testator,  and  Wilson  Crane  was  also  there.  These 
were  all  except  the  family.  Witness  got  there  about  8 
o'clock,  and  the  witness.  Weaver,  was  copying  off  the  will, 
drafted  by  Holland  the  day  before^  After  he  had  finished 
writing,  they  went  to  where  testator  was  lying  in  bed.  The 
will  was  then  read  to  the  testator,  by  Weaver,  in  presence 
of  witness,  William  A.  Turner  and  S.  Mathis.  Wilson 
Crane  also  may  have  been  present.  Testator  was  raised 
up  in  bcd,^  and  supported  in  his  bed  by  one  of  the  servants, 
while  the  will  was  read.  There  was  another  servant  iu 
the  room.  Will  was  read  to  testator,  clause  by  clause,  by 
Weaver,  and  after  reading  it.  Weaver  asked  testator  if  that 
was  his  will.  The  testator  did  not  speak,  but  signified  his 
assent  by  nodding  his  head.  The  pen  was  handed  to  the 
testator,  who  took  it  and  made  an  effort  to  sign.  His  hand 
trembled  very  badly,  and  Weaver  assisted  him  in  signing 
his  name. 

The  witnesses  then  signed  their  names  in  the  presence 
of  the  testator. 

Testator  was  then  asked  by  Weaver,  who  should  keep 
the  will.  Testator  looked  around  for  a  while,  then  looked 
at  witness'  brother,  and  said,  Turner.  Weaver  asked, 
which  Turner?  Testator  then  looked  at  William  A. 
Turner,  and  nodded  to  him. 

The  will  was  then  folded  op,  and,  witness  thinks, 
sealed,  and  handed  to  William  A.  Turner. 

Testator  was  then  in  bed  sick.  Witness  thought  he 
was  in  his  senses,  and  knew  what  he  did.  Testator  was 
old  and  weak,  but  witness  discovered  nothing  to  make  him 
suspect  that  he  was  not  in  his  senses.  Testator  recovered 
from  this  illness  and  went  about  and  died  last  sununer, 
July  11th  1844.  Will  was  proved  on  the  12th.  Cannot 
say  who  requested  Weaver  to  read  the  will.  After  reading* 
a  clause.  Weaver  would  pause — then  read  again.  When 
it  was  finished.  Weaver   asked  if  it  was  his  will.     When 
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Weaver  asked  which  Turner,  testator  nodded,  and  witness 
thinks  pointed  to  William  A.  Tarner.  Weaver  was  copy- 
ing the  will  when  witness  arrived  there  that  morning-. 
The  will  was  executed  before  12  o'clock.  Did  not  stay 
long  after  the  will  was  executed.  Testator  put  bis  hand 
to  the  paper,  but  it  trembled  and  he  could  not  write. 
Weaver  took  hold  of  the  pen  and  assisted  him. 

Witness  is  certain  that  testator  put  the  pen  to  the 
paper.  Testator  commenced  to  write,  but  cannot  say  how 
much  of  his  name  he  wrote.  Does  not  think  he  could 
have  written  his  name  without  assistance. 

William  A.  Turner  was  one  of  the  subscribing  wit- 
nesses. Saw  testator  sign  in  the  presence  of  the  other 
witnesses.  He  signed  the  will  with  the  assistance  of 
Weaver.  The  witnesses  signed  in  the  presence  of  the  testa- 
tor. Testator  said  but  few  words,  and  cannot  say  whether 
testator  requested  him  to  sign.  Witness  had  been  sent  for 
the  day  before  to  witness  a  paper.  Went,  and  saw  Hol- 
land writing  the  will ;  finished  after  dinner  ;  by  that  time 
the  fever  of  testator  rose,  and  he  was  unable  to  sign  the 
paper.  It  was  understood  that  the  parties  should  return 
next  morning  to  witness  the  will.  Witness  went  after 
breakfast,  and  found  Weaver  copying  off  the  paper  drafted 
by  Holland.  When  it  was  finished  we  went  into  the  room 
where  testator  was  lying.  Testator  was  helped  up,  and 
sat  oa  the  bed,  with  his  feet  hanging  off.  The  will  was 
then  read  by  Weaver.  Testator  said  nothing,  but  nodded 
his  head  while  it  was  reading ;  and  when  it  was  finished 
Weaver  then  offered  the  pen,  which  testator  did  not  take 
at  first — ^perhaps  not  usderstanding  at  first,  being  a  little 
hard  of  hearing — then  took  the  pen,  but  his  hand  trem- 
bled so  much  that  he  could  not  hold  tlie  pen  on  the  paper. 
Weaver  took  testator's  hand  and  guided  it,  so  as  to  enable 
him  to  make  his  signature.  Witnesses  then  all  signed 
their  names  in  the  room.  Testator  may  have  been  asked 
if  it  was  his  will.  After  that,  testator  was  asked,  two  or 
three  times,  who  should  keep  the  will.  He  appeared  to  be 
on  a  stand,  and  looked  round,  and  then  said  to  the  wit- 
ness, <<  I  want  you."  Weaver  said,  do  you  want  him  to 
keep  it  ?  and  testator  nodded  his  head.     The  will  was  then 
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wrapped  up  in  a  sheet  of  paper,  and  handed  to  witness, 
who  kept  it  till  the  death  of  testator.  The  will  was  folded 
up  but  not  sealed.  There  was  no  seal  on  it  while  he 
kept  it.  Testator  recovered,  walked  about,  and  knew  wit* 
ness  had  the  will.  Testator  frequently  spoke  to  the  wit- 
ness of  being  in  debt.  Witness  replied  that  he  could  pay 
by  the  sale  of  property,  and  testator  would  reply  that  he 
had  given  his  negroes  off  in  families,  and  did  not  wish  to 
separate  them.  He  knew  that  witness  had  the  will. 
Said  he  had  a  notion  of  altering  the  will,  but  told  witness 
to  keep  it,  and  let  no  one  have  it ;  and  if  he,  the  testator, 
sent  for  it,  not  to  let  any  one  have  it,  but  bring  it  himself 
Witness  had  no  reason  to  think  the  testator  was  not  in  his 
mind.  Testator  looked  sick,  but  witness  thought  he  knew 
what  he  was  doing.  Spoke  but  little,  and  generally  nod- 
ded. Was  a  man  of  but  few  words,  and  went  about  but 
little.  This  was  in  1840.  The  testator  recovered,  and 
went  about  his  business  as  usival,  and  died  in  July,  1844. 
Testator  was  a  very  old  man — he  said  between  ninety  and 
a  hundred  years  old. 

Witness  is  certain  that  the  will  was  read  by  Weaver. 
Cannot  say  who  requested  the  reading.  One  of  the  ne- 
groes may  have  held  testator  up  while  the  will  was  read. 
Testator  did  not  wear  specs.  Testator  held  the  pen  after 
it  was  presented  and  put  into  his  hand.  Did  not  write 
any  of  his  name  until  Weaver  took  hold  of  the  pen.  No 
one  requested  Weaver  to  take  hold  of  the  pen.  Witness 
was  a  near  neighbor. 

John  R,  Weaver  was  a  subscribing  witness,  and  sub- 
scribed with  the  other  two  in  the  presence  of  the  testator, 
and  the  testator  subscribed  in  his  presence,  and  in  the  pres- 
ence of  the  other  two  witnesses.  Witness  went,  in  the 
morning  of  the  llth  Aug.  1840,  to  the  residence  of  the 
testator,  and  copied  the  will  from  one  drawn  by  D.  Hol- 
land, with  an  alteration  as  to  one  tract  of  land,  on  which 
Hezekiah  Harris,  a  son  of  testator,  lived— by  specifying 
that  tract  as  a  portion  of  property  directed  to  be  sold. 

The  paper  drawn  by  Holland,  and  from  which  Weaver 
copied,  was  here  produced  and  proved.     It  was  similar  in 
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all  respects,  except  the  alteration  mentioned   in  (he  last 
clause. 

Moody  Harris  sent  for  witness  to  alter  the  will,  as  to 
the  above  tract  of  land,  saying  that  it  had  been  left  out  in 
the  one  prepared  by  Holland.  Witness  copied  and  made 
the  alteration  upon  the  suggestion  of  Moody,  without  con- 
ferring with  the  testator.  After  it  was  copied,  witness 
carried  it  into  the  room  where  the  testator  lay.  Simeon 
Mathis  and  the  two  Turners  went  with  him.  Testator 
was  raised  up,  and  witness  said,  here  is  your  will.  Said 
so  more  than  once.  Does  not  recollect  reading  the  will, 
but  ofibred  the  pen  to  testator  to  write,  and  he  was  unable 
to  hold  or  guide  it.  Witness  held  the  pen  in  testator's 
hai^d,  and  wrote  the  name  himself.  Witness  guided  the 
pen  between  the  forefinger  and  thumb  of  testator.  The 
hand  was  tremulous.  When  the  will  was  signed,  the  wit- 
hesses  subscribed  their  names ;  and  Mathis  said,  ask  what 
shall  be  done  with  the  will.  Testator  made  no  reply. 
Mathis  then  said,  shall  it  be  given  to  Arvis  Turner  ?  Wit- 
ness asked  more  than  once,  and  testator  nodded  assent ; 
and  the  will  was  delivered  to  Arvis  Tomer.  Witness 
does  not  recollect  of  folding  will  up  or  endorsing  it.  Does 
not  think  it  was  read — if  it  was  witness  has  no  recollection 
of  it.  Witness  was  not  well  acquainted  with  testator;  had 
but  little  acquaintance  with  him.  Does  not  think  the  tes-* 
tator  was  conscious  of  what  he  was  doing  when  he  signed 
the  paper.  Four  or  five  months  afterwards,  testator  said 
he  did  not  know  witness  had  written  his  will,  or  was  there 
when  it  was  executed.  Witness  did  not  hear  testator 
speak  a  word,  and  did  not  think  him  in  his  mind  when 
the  will  was  signed.     He  looked  vacant  and  unconscious. 

Testator  was  an  old  man,  and  feeble  from  sickness^ 
but  dont  know  that  he  had  fever  then.  Witness  never 
told  S.  Mathis  that  it  was  a  good  will,  and  that  testator  was 
in  his  senses.  It  was  about  11  o'clock,  A:  M.  that  the  will 
was  executed.  Therowere  spirits  there  that  morning,  and 
witness  may  have  drank  some.  Cannot  say  he  did.  At 
that  time  had  drunk  but  little,  and  was  not  in  the  habit 
then  of  drinking.  Witness  called  and  told  testator  that 
he  had  copied  the  will  from  Holland's  draft,  and  made  an 
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alteration.  He  did  not  seem  to  be  conscious  of  it.  Wit* 
ness  called  to  tell  the  testator  what  he  would  swear  if  call* 
ed  on — that  be  was  not  in  bis  senses.  Testator  said  that 
he  did  not  know  th&t.  witness  had  been  there.  Witness 
assured  him  that  he  could  not  prove  the  will  as  one  of  the 
witnesses.  Witness  advised  testator  to  make  a  new  will. 
He  replied  he  intended  to  do  so,  and  make  some  alteration. 
Then  be  appeared  childish,  and  not  entirely  rational. 

Witness  told  Wm.  McDaniel,  the  day  after  the  will  was 
executed,  that  he  did  not  think  the  will  good ;  and  told 
the  same  to  David  Harris,  Hezekiah  Harris  and  several 
others.  Thought  he  told  S.  Mathis,  but  might  not  have 
done  so. 

Witness  took  instruction  from  Moody,  as  to  the  alter- 
ation of  the  will.  Testator  did  not  speak  a  word.  Wit* 
ness  was  then  a  yOung  man,  and  did  not  know  that  it  was 
necessary  that  the  will  should  be  read,  and  bad  never  seen 
a  will  executed.  Has  no  recollection  of  reading  the  will. 
Witness  thought  the  testator  would  die,  and  signed  as  a 
witness  to  comply  with  the  desire  of  those  present,  that 
there  should  be  a  will.  Thinks  testator  never  recovered  from 
the  effects  of  bis  sickness.  Witness  had  a  second  conversation 
with  the  testator,  at  instance  of  Moody.  He  spoke  favor- 
ably of  David,  and  appeared  displeased  with  Moody.  In 
the  second  conversation,  testator  was  not  conscious  of  hav« 
ing  had  the  first.  Went  the  second  time  to  have  a  conver- 
sation about  negro  Jack.  The  testator  spoke  of  his  ne- 
groes, and  said  that  David  Harris  would  take  care  of  them. 

Daniel  Holland  knew  testator,  and  on  the  11th  Aug. 
1840,  drew  a  will  for  him.  On  the  morning  of  that  day 
David  Harris  called  at  witness'  house,  and  said  his  father 
was  worse,  and  that  his  father  requested  him,  witness,  to  be 
sent  for  to  draw  his  will,  if  he  got  worse.  And  David 
Harris  asked  witness  to  ride  up  and  see  testator.  Witness 
went.  Testator  was  glad  to  see  him.  Said  that  he  was 
sick,  but  was  better  in  the  mornings ;  I  am  sorry  that  you 
are  put  to  this  unnecessary  trouble,  as  you  will  not  have 
pay.  You  are  sent  for  to  write  my  will,  and  it  is  Moody's 
work.  I  have  just  given  him,  the  other  day,  six  negroes, 
in  writing  signed  and  delivered,  and  he  jsball  have  no 
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more  of  my  negroes,  and  I  will  make  no  will  now — and 
was  excited  when  he  said  it.  Witness  then  stated  how  he 
tras  induced  to  come — that  Moody  had  nothing:  to  do  with 
it.  Testator  then  seemed  reconciled.  Dr.  Nicholson  came 
in  abont  the  time.  Witness  offered  to  go,  and  testator  said 
no,  stay  tilt  dinner.  Witness  made  a  nsotion  to  go,  and 
testator  said  no,  I  would  rather  you  would  stay — 1  have 
thought  about  it,  and  I  had  rather  you  wonld  stay  and 
write  my  will.  I  am  sick,  and  1  may  get  so  I  cannot 
make  a  will.  Witness  consented  to  do  so,  and  was  refer- 
red to  Moody  for  pen  and  paper.  Witness  sat  down  on  a 
chair  by  testator,  and  took  down  the  directions  of  testator 
on  his  knee,  Dr.  Nicholson  being  present.  Witness  then 
withdrew  to  the  piazza,  and  begun  to  write  the  will. 
Thought  then  about  witnesses — went  in  and  told  the  tes- 
tator, who  requested  witness  to  tell  Moody  to  send  for 
some  neighbors,  who  were  requested  to  come  at  two  o'clock. 
They  sent  word  that  they  would  eome.  Testator  became 
restless — ^left  the  room  in  which  he  was  lying,  and  being 
steadied  by  a  negro,  went  to  a  bed  in  a  room  at  the  end  of 
the  piazza.  After  he  got  there,  he  would  call  to  witness 
and  talk  about 'his  will  and  property.  After  awhile  the 
testator  lay  still.  The  witnesses  came,  and  witness  haying 
finished  the  will,  went  into  the  room  and  found  the  testa- 
tor had  fever.  Witness  conversed  with  him,  and  found 
that  his  mind  was  flighty,  from  the  effects  of  fever.  Wit- 
ness advised  him  not  to  sign  his  will  then.  Testator  was 
anxious  to  do  it,  but  yielded  to  the  suggestion  of  witness 
not  to  make  his  will  then.  The  witnesses  were  requested 
to  come  back  next  morning  and  attest  the  will.  He  told 
the  witnesses  to  ascertain  whether  he  was  in  his  proper 
mind — to  sign  it  in  his  presence,  and  to  read  the  will  or 
have  it  read  to  him.  Witness  requested  the  two  Turners 
and  Mathis  to  come  as  witnesses,  and  not  to  sign  if  testa- 
tor was  out  of  his  mind.  When  witness  took  instructions,  he 
thought  testator  in  his  right  mind,  and  capable' of  making 
a  will.  The  will  was  drawn  in  conformity  to  these  in- 
structions, and  corresponded  with  several  wills  drawn  by 
witness  for  testator  before,  and  previous  designs,  except  as 
to  Jack  being  sold,  or  being  given  to  his  son  Benjamin. 
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He  said  that  he  wanted  his  son  David  to  pay  $600  to  some 
one,  but  had  not  before  settled  down  to  whom.  In  this 
will  the  $500  are  given  to  Benjamin.  He  said  he  had 
given  his  Pixley  children  as  much  as  he  intended,  and 
wanted  it  expressed  that  he  would  give  Moody  no  more 
negro  property. 

In  May,  1842,  witness  saw  testator  acrain,  and  traded 
for  a  tract  of  knd,  and  received  a  deed  for  it.  In  latter 
years,  testator  could  not  superintend  the  actual  manage- 
ment of  his  farm. 

Dr.  John  Nicholson  attended  testator  in  his  illness,  when 
the  will  was  executed.  Was  called  in  on  the  7th  August — 
found  him  in  his  piazza  or  in  the  y^rd.  Testator  had  no 
fever  then.  Saw  him  next  on  the  9th.  His  attacks  had 
been  more  violent,  and  he  was  in  bed.  He  had  chills  and  fe- 
ver. Saw  him  on  the  day  while  Holland  was  there,  the  11th. 
Saw  him  the  next  day,  the  day  the  will  Was  si&rned.  Wit- 
ness got  there  about  12  o'clock,  and  testator  had  eome  fever. 
The  fever  continued  to  increase  until  the  14th,  when  he 
got  into  a  comatose  state.  Till  that  time,  testator  had  his 
proper  mind,  when  not  under  the  influence  of  fever.  The 
fever  would  intermit,  and  in  the  mornings  his  fever  would 
be  off.  A  chill  would  come  on  about  11  o'clock,  succeed- 
ed by  a  fever  in  the  evening,  and  he  would  sweat  it  off  du- 
ring the  night.  The  violence  of  his  attacks  continued  to 
increase  till  stupor  came  on.     ^ 

His  stupor  came  on  on  the  14th,  and  after  that  time  he 
was  incapable  of  doing  business.  Before  that,  was  capa- 
ble of  doing  business  in  the  mornings.  While  Holland 
was  there  testator  was  in  his  senses.  When  in  a  coma- 
tose state  he  was  disinclined  to  talk,  but  could  be  roused. 
Excitement  of  mental  exercise  wonld  disorder  his  mind. 
On  the  12th  he  got  there  about  12 o'clock.  The  fever  was 
rising.  The  will  had  been  executed,  and  the  witneses  had 
left  there. 

Simeon  Maihis  was  present  when  the  will  was  execu- 
ted. The  two  Turners  and  Weaver  were  there.  It  was 
about  7  or  8  o'clock  when  they  met  there,  and  two  hours 
after ,  the  will  was  signed.  Witness  got  there  first,  and 
Weaver  came  nett  and  copied  the  will.     Then  it  was  car- 
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ried  to  the  testator  by  Weaver,  who  read  the  will.  Testa- 
tor said  it  suited  him  very  well.  Weaver  handed  pen  to  the 
testator  to  sign,  and  he  took  the  pen,  and  his  hand  trembled 
so  that  he  could  not  write.  Moody  said,  take  hold  of  the 
old  man's  hand  and  steady  it ;  and  leaver  took  it  and 
wrote  down  the  name.  The  witnesses  then  subscribed 
their  names.  Moody  or  Weaver  asked  who  should  keep 
the  will.  Testator  pointed  out  Arvis  Turner  to  keep  it, 
and  Arvis  Turner  took  it — and  testator  said,  keep  it  till  I 
call  for  it,  and  it  was  taken.  Witness  thought  him  in  his 
senses  at  the  time.  The  testator  was  sitting  on  the  side 
of  the  bed  with  his  feet  hanging  out.  Moody  requested 
the  will  to  be  written  over. 

After  testator  recovered  from  his  sickness,  witness  ask- 
ed him  where  his  will  was,  and  testator  said  it  was  at  Ar^ 
vis  Turner's.  Spoke  of  his  negroes,  and  said  he  was  sat- 
isfied with  thd*  will.  He  charged  witness  to  see  that  all 
should  be^xecuted,  after  his  death — to  see  that  it  was  all 
carried  on.  Testator  spoke  to  witness  frequently  after- 
wards about  the  will. 

Wituess  talked  to  testator  before  Weaver  came,  about 
his  will,  as  Holland  drew  it.  He  said  he  was  satisfied. 
Did  not  hear  him  say  any  thing  about  alteration  to  be 
n(iade  by  Weaver.  He  was  walking  about  the  piazza,  and 
witness  conversed  with  him.  There  was  no  drinking  un- 
til after  the  will  was  dra\^  and  executed.  Weaver  was 
sent  for  to  add  in  a  piece  oi  land,  on  which  Hezekiah  Har- 
ris lived.  That  was  what  the  will  was  copied  for.  Does 
not  know  where  testator  was  when  Weaver  came.  Weaver 
remarked  after  the  will  was  executed^  that  that  was  as 
good  a  will  as  any  man  could  make. 

John  Berry. — Witness  conversed  with  testator  about 
his  will  in  1842.  Witness  said,  you  are  an  old  man,  ond 
ought  to  make  a  will.  Testator  said  he  had  made  a  will, 
and  said  he  had  given  David  a  family  of  negroes,  to  wit: 
Harry  and  his  family.  To  Hezekiah  he  had  also  given  a 
family  of  negroes,  Daniel  and  his  family  ;  and  to  Moody 
he  had  given  another  family,  Emeline  aqd  children,  by 
deed.  And  also  said  that  he  had  given  Benjamin  one* 
fourth  of  the  remainder.     Did  not  say  that  David  was  to 
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pay  any  thing,  nor  did  be  mention  where  his  will  was. 
Has  been  living  near  Moses  Harris,  the  testator,  three 
years. 

John  C.  Allen  was  acquainted  with  testator.  Saw  him 
in  the  first  week  of  August,  1840,  whilst  he  was  taking  the 
census  of  the  District.  Went  to  take  the  members  of  his 
family.  Testator  appeared  in  ordinary  health,  and  com- 
petent to  attend  to  business.  In  the  summer  or  fall  of 
1841,  Moody  Harris  applied  to  the  witness  to  sell  him  a 
family  of  negroes,  and  said  that  his  father  desired  witness 
to  purchase.  Witness  went  to  see  the  testator  about  the 
negroes.  Testator  pointed  them  out.  Spoke  of  the  value 
of  each.  Said  he  had  given  them  to  Moody,  and  did  not 
want  them  separated.  He  thought  Moody  imprudent,  and 
that  they  would  be  sold.  Testator  also  said  that  he  had 
given  his  other  negroes,  in  families,  to  his  children.  At 
that  time  he  was  competent  to  do  business. 

The  executors  here  closed. 

Willi<tm  H.  William^  lived  near  testator  in  1840,  and 
knew  him  from  1839.  At  times  witness  thought  him  in 
his  right  mind,  and  at  other  times  he  thought  be  was  not. 
Thought  so  while  he  was  passing  occasionally  by  his  house. 
At  times  testator  would  ask  witness  who  he  was.  At  other 
times  he  would  not  know  him. 

William  McDaniel  remembers  a  conversation  with 
John  R.  Weaver  about  the  will.  Weaver  said  he  did  not 
think  the  old  man  knew  what  he  was  doing  when  he  sign- 
ed the  will,  and  stated  the  circumstances  under  which  the 
will  was  signed  by  the  testator. 

John  Wright  says  that  he  lives  three  miles  from  H. 
0.  Turner — that  H.  C.  Turner's  character  is  not  good,  and 
be  would  npt  believe  him  on  his  oath«  Has  entertained 
tliis  opinion  of  him  for  some  time*  They  had  a  difference 
last  summer,  but  there  is  no  misunderstanding  between 
them  now.  Witness  has  worked  for  and  traded  with  Tur- 
ner.  Turner  traded  fairly,  and  people  generally  believed 
him. 

John  F.  Martin, — Knew  H.  C.  Turner.  His  charac- 
ter is  not  good,  and  witness  thinks  him  unworthy  of  credit. 
Witness  lives  about  four  miles  from  him.     Witness  once 
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had  a  difficuUy  vith  Tarner  iind  bis  brother.  Never  heard 
Tunier^s  character  for  truth  questioned.  Turner's  accounts 
as  a  tailor  were  correct,  so  far  as  he  knew. 

Benjamin  Raiburn  knows  H.  C.  Turner-— ^ives  him  a 
bad  character.  Would  not  bdieve  him  on  his  oath.  Has 
traded  with  Turner.  Turner  sued  him — got  judgment, 
bat  has  not  got  his  money.  Witness  confessed  judgment 
to  Mr.  iSdartin*  Once  had  a  quarrel  with  Turner,  and  has 
had  nothing  to  do  with  him  since.  He  brought  up  a  false 
account  against  witness.  Has  heard  persons  question  his 
veracity,  to-wit:  Jacob  Wright  and  his  father. 

Jaco6  Wright  is  acquainted  with  H.  C.  Turner.  His 
general  character  is  not  good.  Witness  thinks  it  very  bad, 
and  fron^  his  general  reputation  witness  would  doubt  his 
oath.  Has  had  no  quarrel  with  Turner,  and  has  traded 
with  him  in  his  store. 

William  Raburn  is  acquainted  with  H.  C.  Turner. 
His  reputation  is  not  good,  and  from  his  general  character 
witness  would  not  believe  him  oq  oath. 

Henry  Rabtam  is  acquainted  with  H.  C.  Turner.  His 
character  is  not  good,  and  witness  would  not  believe  him 
where  he  was  interested.  Witness  would  not  like  him  to 
swear  against  him.  Witness  has  traded  with  him  in  his^ 
Turner's,  store. 

Willis  Rotten  knows  H.  C.  Turner.  His  character  is 
bad — would  not  believe  him  upon  his  oath,  if  he  was  in- 
terested. If  he  was  not  interested  could  not  say.  Never 
heard  his  character  for  truth  questioned.  He  traded  and 
dealt  with  Turner,  whose  accounts  were  all  rights 

Josiah  Howell. — ^H.  C.  Turner's  character  is  not  good: 
Would  not  like  him  to  swear  against  him.  Dealt  with  him 
and  his  accounts  were  fair.  Never  heard  his  character  for 
truth  questioned,  and  witness  and  Turner  once  quarrelled.. 

N.  L.  Qriffin. — Hezekiah  Harris  has  been  living  on 
the  land  he  now  lives  on,  witness  thinks,  for  about  twenty- 
two  years. . 

In  Reply. 

Daniel  Holland, — Knows  the  general  character  of  H. 
C.  Turner,  and  would  not  question  his  veracity.    In  other 
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respects  his  character  is  bad.  Has  had  dealings  with  Tar<> 
ner  and  afways  found  him  correct. 

Maj.  Allen. — Would  believe  Turner  on  oath,  and  that 
is  the  general  opinion  of  him.  His  character  is  bad  in 
other  respect. 

Thomas  Harvey. — ^Never  heard  that  Tnrner  had  a 
bad  character  for  truth,  and  witness  wonid  believe  him  on 
his  oath. 

This  case  was  treated  and  argued  thronghont  as  in- 
volving issaes  of  fact  for  the  judgment  of  the  jury.  In 
summing  up  the  evidence  and  making  such  comments  as 
the  case  seemed  to  require,  I  said  that  the  testator  must 
have  had  the  presence  of  his  bodily  and  mental  faculties 
ai  the  time  the  paper  was  signed,  to  make  its  execution 
valid  as  a  will — and  that  if  he  was  then  turn  compos^  no 
subsequent  declarations,  however  often  repeated,  could 
make  the  will  good—hut  I  said  that  such  declarations 
might  be  resorted  to,  to  indicate  the  state  of  mind  at  the 
time  of  execution.  I  was  myself  under  the  impression 
that  the  paper  had  been  well  executed,  but  the  jury  thought 
otherwise,  and  set  the  will  aside." 

The  executors  appealed,  and  now  moved  this  court  for  a 
new  trial,  on  the  following  grounds : 

1.  Because  the  testimony  established  beyond  doubt,  that 
the  testator  at  the  time  he  executed  the  paper  was  in  his 
proper  mind  and  memory,  and  fully  competent  and  capable 
to  make  a  will. 

2.  That  the  testimony  of  one  subscribing  witness  only, 
who  knew  the  testator  but  slightly,  and  was  wholly  un- 
known by  the  testator,  and  merely  giving  it  as  his  opinion, 
that  testator  was  nan  compos^  ought  not  to  prevail  and 
overturn  a  will,  against  the  testimony  of  all  the  other  wit- 
nesses, and  against  the  acts  and  declarations  of  the  testator 
himself,  long  after  he  recovered,  that  that  paper  was  his 
will. 

3.  That  his  Honor  unintentionally  misled  the  jury  in 
stating  to  them,  that  the  conversations  and  declarations  had 
and  made  by  the  testator,  long  after  he  had  made  his  will 
and  recovered  from  his  illness,  with  the  witnesses,  Wm. 
A.  Turner,  Hathis,  Berry  and  Allen,  in  regard  to  his 
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will  and  its  provisions,  should  have  no  ^ect  or  weight 
with  them  in  ascertaining  the  fiict  whether  it  was  his  will 
or  not. 

4.  That  his  Honor  erred  in  not  stating  to  the  jury  that 
it  was  immaterial  to  the  legal  validity  of  the  will  whether 
H.  C.  Turner  was  worthy  of  belief  or  not,  and  the  jury 
were  thereby  misled,  and  put  the  whole  case  and  question 
.upon  the  character  of  H.  C.  Turner,  confounding  legal 
credibility  or  statutory  competency  to  attest  a  will,  with 
the  credibility  or  worthiness  of  belief  of  the  witness. 

5.  That  his  Honor  erred  in  not  stating  to  the  jury,  thai 
they  might  reject  the  alterations  made  by  Weaver,  and  es- 
tablish the  residue  of  the  will. 

6.  Because  the  will  was  drawn  in  conformity  to  the  tes« 
tator's  frequently  expressed  designs  and  previously  written 
wills,  and  ought  not,  under  the  circumstances,  to  have  been 
set  aside,  except  upon  the  fullest  and  clearest  proof  of  in- 
competency, 

Bauskett  and  Carroll  for  the  motion. 
Pope  and  Wigfall,  contra. 

Curioj  per  Richardson,  J.  The  motion  for  a  new 
trial  comes  before  the  court  under  circumstances  fiivorable 
to  the  motion. 

The  ordinary  had  established  the  will ;  and  the  circuit 
Judge  reports  his  opinion,  that  the  will  had  been  well  ex- 
ecuted. 

Two  of  the  subscribing  witnesses  deemed  the  testator 
mentally  competent  to  make  his  will;  and  they  are  sup* 
ported  in  their  opinion  by  the  attending  physician  and 
some  other  witnesses. 

On  the  other  band,  the  remaining  subscribing  witness, 
Mr.  Weaver,  thought  the  testator  quite  incompetent,  from 
mental  weakness^  to  make  a  will. 

But  again,  the  testator  survived  his  sickness  at  the  date 
of  the  will  in  August,  1840,  and  lived  to  July,  1844 ;  and 
in  some  of  his  after-conversations,  appeared  to  recognize 
the  will  in  question  as  his  will. 

The  last  fact  is  imposing  and  weighty— «s  shewing  the 
testator's  consciousness,  that  he  had  made  and  still  acknow- 
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ledged  this  to  be  his  will.  A  jast  consideration  would 
therefore  inquire— could  the  will  have  been  imposed  upon 
him  when  in  a  weak  state  of  mind,  and  not  be  afterwards 
denounced  7 

This  court  cannot,  therefore,  but  feel  the  reasonableness, 
of  the  motion  for  a  re-hearing  before  the  jury. 

Men  must  not  be  deprived  of  the  right  to  make  last  wills 
merely  upon  differences  of  opinion  among  the  witnesses 
upon  their  mental  competency. 

But  the  new  trial  is  granted  without  prejudice.  Let  the 
JQry  re-consider  the  whole  case. 

O'Neall,  Evans,  Wardlaw  and  Frost,  JJ.  concurred. 


Samuel  Kingman  and  totfe  and  othfirs  vs.  C.  J,  Glover. 

A  tax  execution,  which  recited  that:  ^^WheriBas  the  Estate  of  A, 
B.  hath  been  asseased,  dDC.,  which  the  said  Estate  hath  neglected  to 
pay ;"  and  then  commanded  the  sheriff  '^  to  levy  of  the  lands,  dec 
of  the  said  Estate^^  the  sum  dae  for  taxes;  held^  to  be  sufficiently 
regular  to  authorize  the  sheriff  to  levy  and  sell  certain  property 
which  had  been  conveyed  to  a  trustee  for  the  use  of  A.  B.  for  life, 
with  remainder  after  her  death  to  her  children,  although  the  execu- 
tion was  issued  for  taxes  which  became  due  after  the  death  of  A.  B. 
and  after  the  title  to  the  property  had  vested  in  her  children. 

A  sheriff's  deed  of  land  has  relation  back  to  the  time  of  the  sale 
80  as  to  protect  the  purchaser  from  liability  as  a  trespasser  for  taking 
possession  aftor  the  sale,  but  before  the  deed  was  executed,  (a) 

Before  Frost,  J.  at  Edgefield^  July,  Extra  Term,  1846. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  fol< 
lows : 

^'The  plaintifb  were  Samuel  Kingman  and  Ellen  his  wife, 
James  Washington  and  Mary  Ann  his  wife,  and  Samuel, 


(a)  YiiBHolmesvs.  MeMaster^  1  Rich. Eq.  340. 
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Aboer  and  Joba  O,  Hammond.  Ellen  Kingman  and  Mary 
Ann  W^kshington,  with  the  other  plaintifb,  were  the  chil- 
dren of  Col.  Samuel  Hammond. 

Col.  Hammond  had  bought  the  tract  of  land  in  ISOS, 
and  had  held  possession  from  that  time  till  his  death,  in 
September,  1842.  By  a  copy  of  a  deed  of  marriage  set- 
tlement, admitted  in  evidence,  dated  26th  May,  1802,  it 
appears  that  Col.  Hammond  had  conveyed  the  land  to  Le- 
Roy  Hammond  and  Samuel  Goodwyn,  in  trust,  for  the  use 
of  his  wife  E.  A.  Hammond,  during  her  life,  and  after  her 
death  in  trust  for  the  issue  of  the  marriage.  The  wife  of 
Col.  Hammond  died  ten  years  ago.  Either  as  the  heirs  of 
Samuel  Hammond  or  under  the  limitations  of  the  deed  of 
marriage  settlement,  the  plaintiffs  acquired  good  title. 

It  was  proved  that  the  defendant  went  into  possession  of 
the  land  in  January,  1842,  and  that  year  employed  an  over- 
seer'and  six  or  seven  hands  in  the  cultivation  of  the  land. 
He  pulled  down  a  log  house  and  built  others,  and  cleared 
up  the  land,  and  made  fences,  dfcc.  The  plantation  was 
in  a  ruinous  condition  when  he  took  possession.  The  im- 
provements he  made  were  estimated  to  be  worth  more  than 
two  hundred  and  fifty  dollars.  In  1843  he  worked  the 
land  with  one  Murphy  on  shares.  During  this  year  wood 
was  cut  and  sold.  The  quantity  and  value  were  variously 
estimated. 

For  ^he  defence,  was  produced  a  deed  of  release  from 
John  O.  Hammond  to  Oliver  Simpson^  dated  24th  Decem- 
ber, 1842,  of  his  share  and  interest  in  the  land ;  a  deed  of 
release  by  Samuel  Kingman  and  wife  to  Oliver  Simpson,  of 
her  interest  in  the  land,  dated  19th  January,  1843,  with  a 
release  of  dower.  A  deed  of  release  from  James  K.  Wash- 
ington and  wife  to  Oliver  Simpson  of  her  interest  in  the 
land,  dated  20th  February,  1843,  with  a  release  of  inheri- 
tance informally  executed.  Also  a  deed  from  Abner  L. 
Hammond  to  Samuel  Hammond  of  his  interest,  in  trust  for 
the  heirs  of  E.  A.  Hammond,  wife  of  Samuel  Hammond, 
dated  16th  January,  1837.  The  record  of  proceedings  in 
Equity  in  1821  between  i\^  children  of  Col.  Hammond 
and  the  trustees  under  the  marriage  settlement,  whereby 
the  land  was  ordered  to  be  sold.     The  deads  of  release  be- 
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fore  mentioned  with  these  proceedings  and  a  sale  of  the 
land,  pursuant  to  an  orcjer  made  in  the  cause,  thepurchase 
by  one  Brooks,  and  the  conveyance  by  Brooks,  in  ISSO,  to 
Samuel  Hammond  and  Charles  L.  Hammond,  in  trust  for 
the  same  parties  and  interests  mentioned  and  limited  in  the 
deed  of  marriage  settlement  of  1802.  Also,  a  lease  of  the 
land  in  dispute  from  Boulware,  successor  to  Christie,  sher- 
iff of  Edgefield  district,  to  the  defendant,  for  seven  years^ 
which  had  been  purchased  by  the  defendant,  under  a  tax 
execution  against  the  estate  of  E.  A.  Hammond.  The  sale 
under  the  tax  execution  was  made  the  1st  of  November, 
1841;  but  the  deed  from  the  sheriff  to  the  defendant, 
granting  the  lease,  was  not  executed  until  the  5th  October, 
1844,  which  is  the  date  of  the  deed.  The  tax  execution 
could  not  be  found,  but  it  was  admitted  that  it  directed  the 
sheriff  to  levy  of  the  estate  of  E.  A.  Hammond  a  certain 
sum  due  for  taxes  by  the  said  estate  of  E.  A.  Hammond. 

B.  Fn  Goudy  testified  that  he  had  been  tax  collector  from 
1835  to  1844,  and  knew  the  land  ;  returns  of  it  had  always 
been  made  by  Col.  Hammond,  as  trustee  of  the  estate,  of  R 
A.  Hammond.  He  was  very  remiss  in  pa7ing  his  taxes. 
Witness  had  paid  ttro  years  himself.  The  tax  execution 
was  issued  by  witness  and  lodged  in  the  sheriff's  office  in 
May,  1841,  for  the  taxes  of  the  year  1840,  which  had  not 
been  paid.  Witness  told  Col.  Hammond  of  the  execution. 
He  replied,  do  yodr  duty.  The  execution  included  the  tax 
for  the  negroes  of  the  estate  as  well  as  for  the  land,  and 
for  the  roads,  poor  and  public  buildings,  as  well  as  the  gen- 
eral tax  pajrable  to  the  State.  Witness  also  told  John  O. 
Hammond  that  he  had  lodged  the  execution*  S.  Christie^ 
the  former  sheriff,  proved  that  the  land  was  advertised  for 
sale  day  in  September  aqd  October.  On  the  receipt  of  a 
letter,  (which  was  mislaid,)  from  some  member  or  friend  of 
the  family,  in  Augusta,  he  suspended  the  sale  until  Novem* 
ber.  After  the  sale  witness  got  a  letter  from  Kingman, 
complaining  of  the  sale.  Col.  Hammond  was  informed 
that  the  execution  was  in  witness's  office.  Afoner  Ham- 
mond lived  in  Augusta. 

The  admissibility  .of  the  deed  of  lease  from  the  sheriff 
to  the  defendant  was  excepted  to,  because  it  was  executed 
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after  the  action  brooght ;  bat  it  was  admitted  in  mitigation 
of  damages.  The  writ  in  this  case  was  issued  the  ISth 
September,  1843. 

It  was  ruled  that  though  the  plaintiflb  could  not  recover 
the  landy  they  inight  maintain  the  action  for  the  mesne 
profits ;  because  trespass  could  not  be  supported  against 
one  in  possession,  on  the  constructive  possession  of  the 
plaintiffs  derived  from  title  merely ;  and  unless  this  form 
of  action  could  be  maintained,  a  party  who  had  aliened  or 
been  divested  of  hia  title  could  not  recover  against  a  tres- 
passer for  damage  done  to  the  land,  or  compensation  for 
the  use  of  it.  But  as  the  plaintidb  had  sued  jointly,  they 
could  only  recover  to  the  extent  of  their  joint  interests. 

The  jury  were  instructed  that  the  plaintiflb  had  shewn 
a  title  to  the  land  in  themselves  at  the  time  the  defendant 
entered,  and  could  then  have  maintained  this  action.  That 
the  sale  by  the  sheriff  to  the  defetudant  of  the  lease  under 
the  tax  execution  was  a  valid  sale ;  though  the  execution 
was  directed  against  the  estate  of  E.  A.  Hammond,  and 
not  against  the  plaintifis  personally.     For  admitting  that 
the  legal  estate  of  the  land  was  vested  in  the  plaintiffli  at 
the  time  the  execution  was  issued,  and  had  been  from  the 
time  of  E«  A.  Hammond's  death,  the  return  of  the  property 
and  payments  of  the  taxes  by  Col.  Hammond,  ever  since 
the  death  of  E.  A.  Hammond,  authorized  the  conclusion 
that  he  was  the  agent  of  the  plaintifis ;  and,  if  their  agent, 
they  were  bound  by  his  acts  or  neglects,  as  if  they  had, 
themselves,  acted  or  made  default ;  and  that  it  should  be  con* 
sidered  as  their  own  act,  if  the  property  were  returned  by 
Col.  Hammond  as  his  own  property,  or  that  of  any  other 
person,  or  of  the  estate  of  E.  A.  Hammond.     That  the  tax 
collector  was  authorized  to  issue  an  execution  against  any 
person  or  estate,  in  whose  name  the  property  was  returned 
for  taxation,  and  the  sheriff  to  sell  the  property  for  the 
pajrment  of  the  takes  unpaid :  and  to  permit  the  plaintifi 
to  except  to  the  sale  of  the  land  under  the  execution  against 
the  estate  of  E.  A.  Hammond,  would  be  to  give  them  an 
advantage  from  their  own  wrongful  act.     That  the  lease 
to  the  defendant  being  valid,  it  would  protect  him  from  any 
claim  of  the  plaintifis  for  rent. 
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The  jory  were  farther  instructed,  that  the  defendant  was 
liable  for  waste ;  and  that  the  destruction  or  alteration  of 
houses  on  the  demised  premises,  was  waste ;  as  well  as  the 
cutting  of  timber  for  sale.  The  proof  shewed  that  the 
waste  for  the  pulling  down  of  one  or  more  houses  was 
more  than  compensated  by  the  erection  of  more  and  better 
houses;  and  during  the  year  1842,  the  defendant  had  im- 
proved the  premises.  That  the  plaintiffs  could  not  recover 
for  waste,  except  such  as  was  committed  during  the  con- 
tinuance of  the  joint  interest  of  all  the  plaintiffs ;  and  as 
the  joint  interest  was  severed  in  December,  1842,  by  the 
release  of  John  O.  Hammond  to  Oliver  Simpson,  the  claim 
for  damaged  must  be  limited  to  that  period.  From  Janu- 
ary to  December,  1842,  there  was  no  proof  of  cutting  and 
selling  timber  by  the  defendant.  But  inasmuch  as  the  de- 
fendant had  sheWn  no  title  to  enter  and  occupy  the  land 
until  after  the  action  was  brought,  and  was,  when  he  en- 
tered, and  continued  until  after  th(s  action  was  brought,  ap« 
parently  a  trespasser,  damages  should  be  given  to  the  plain- 
tiffii  sufficient  to  carry  costs. 

The  jury  found  a  verdict  of  five  dollars  damages  for  the 
plaintiflb.'^ 

The  defendant  appealed,  and  now  moved  this  court  for 
a  nonsuit  or  new  trial. 

Chriffin  and  Pope^  for  the  motion. 
Wardlaw  and  Bauskett^  contra. 

Curia^  per  Frost,  J.  The  ft^ts  material  to  the  under- 
standing of  the  points  decided,  are,  that  the  title  to  the 
land  in  dispute  was  vested  in  the  plaintiflb  prior  to  Novem- 
ber, 1841,  when  the  defendant  purchased  a  lease  of  it  for 
seven  years,  at  a  sale  by  the  sheriff  under  a  tax  execution. 
The  defendant  entered  in  January,  1842,  but  did  not  take 
a  deed  from  the  sheriff  until  October,  1844,  which  is  the 
date  of  the  deed.  The  plaintiffi'  writ  was  sued  out  in 
September,  1843.  Before  it  was  sued  out,  but  after  the 
entry  by  the  defendant,  several  of  the  plaintiffs  had  aliened 
their  interest  in  the  land. 

The  questions  made  in  the  case  are,  whether  an  acti<m 
of  trespass  to  try  title  can  be  maintain^  by  a  party  who 


32  Kingman  vs.   Glover. 

bad  aliened  or  been  divested  of  tbe  title  before  the  suit  was 
commenced,  foe  the  recovery  of  damages  and  mesne  profits 
against  a  trespasser  on  his  possession  before  tbe  title  was 
divested ;  whether  the  sale  of  the  seven  years  lease  of  the 
land  in  dispute  to  the  defendant,  was  void  on  account  of 
alleged  irregularity  in  the  tax  execution  ;  and  whether,  if 
the  sale  was  valid,  the  deed  of  lease  should  have  relation 
back  to  the  date  of  the  sale,  so  as  to  protect  the  defendant 
from  the  plaintiffs'  claim  for  damages. 

Assuming  the  affirmative  of  the  first  question,  whichi 
however,  it  is  not  necessary  nor  intended  to  decide,  the 
pUintifis  Cannot  retain  their  verdict,  if  the  sale  under  tbe 
tax  execution  is  valid,  and  the  deed  have  relation  back 
firom  its  date  and  delivery  to  the  time  of  sale. 

It  is  necessary,  in  deciding  the  validity  of  the  sale  under 
the  tax  execution,  to  advert  to  the  Acts  of  the  Legislature, 
regulating  the  Dinner  of  making  returns  for  taxes,  and 
tbe  process  for  recovery  in  case  of  default  to  pay  them. 

The  Act  of  1808,  5  Stat.  666,  directs  that  every  person 
or  his  agent  shall  make  a  return  for  taxation  of  the  proper- 
ty  held  in  bis  own  right,  or  in  the  right  of  any  person  he 
may  represent.  The  Act  of  1813,  6  Stat.  706,  requires 
that  tbe  person  making  a  return  of  property,  shall  take  an 
oath  that  it  contains  all  the  property  which  be  may  be 
''  possessed  of,  interested  in,  or  entitled  to  in  bis  own  right, 
or  in  the  right  of  any  other  person,  either  as  guardian, 
trustee,  attorney,  agent,  or  in  any  other  manner  whatsoev- 
er." If  the  tax  assessed  be  not  paid,  the  Act  of  1788,  6 
Stat.  62,  directs  the  tax  collector  to  levy  the  sum  due,  by 
warrant  signed  and  sealed  and  directed  to  a  constable,  re- 
quiring him  to  levy  the  same  by  distress  and  sale  of  the 
defaulter's  property  ;  and  if  no  such  distress  can  be  found, 
and  tbe  defaulter  shall  nesrlect  or  refuse  to  point  out  lands 
or  produce  goods,  whereon  the  moneys  so  assessed  may 
be  fi>rthwith  levied,  then  the  constable  shall  take  the  body 
of  the  defaulter  and  xx)mmit  him  to  jail.  The  form  of  the 
warrant  prescribed,  which  is  still  used,  is  to  the  following 
effect :  ''  A.  B.,  Tax  Collector  of,  &c.  to  constable, 

4U.     Whereas  bath  been  duly  assessed  by  me,  the 

subscriber,  <ftc.  the  sum  of  dollars,  tor  dttrnfing  the 


Columbia,  May,  1846.  33 

charges,  <ftc.  which  hath  neglected  to  pay  :  These 

are,  therefore,  to  coromand  you  to  levy,   by  distress  and 
sale  of  the  lands,  goods  and  chattels  of  the  said  the 

snm  of  ,  &c."     The  form  of  the  warrant  then  pro- 

ceeds to  direct  the  constable,  if  the  person  shall  neglect  or  ^ 
refuse  to  point  out  lands,  <ftc.  by  which  the  amount  of  the 
execution  may  be  levied,  to  commit  him  to  jail.  The  Act 
of  1791,  1  Faust,  169,  directs  the  tax  collector,  after  levy 
on  the  property  of  any  defaulter,  tq  advertise  the  sale 
thereof  for  three  weeks,  in  a  newspaper,  or  by  notice  post- 
ed in  thr^  public  places  of  the  parish  or  district ;  in  which 
notice  shall  be  expressed  the  snm  due  by  the  defaulter,  and 
the  property  levied  on ;  and  sales  shall  be  made  at  the 
Court  House.  If  the  sale  be  of  land,  the  same  shall  not  be 
sold  for  a  period  exceeding  seven  years.  By  the  Act  of 
1802,  5  Stat.  449,  tax  collectors  are  required  to  place  their 
warrants,  for  collection,  in  ttie  hands  of  the  sheriff,  who  is 
also,  by  the  Act,  required  to  collect  the  poor  tax,  and  by  the 
Act  of  1823,  6  Stat.  227,  the  road  tax. 

From  this  summary,  it  appears  that  a  return  may  be 
made,  by  any  person,  of  the  property  of  which  he  may  be 
possessed,  as  trustee,  guardian,  agent,  or  in  any  manner 
whatever ;  that  if  the  assessed  tax  be  not  paid,  the  tax 
collector  shall,  ty  warrant,  require  the  sheriff  to  levy  the 
same  by  distress  and  sale  of  the 'defaulter's  property  ;  and 
if  no  such  distress  can  be  found,  and  property  be  not  shewn 
by  the  defafulter,  that  his  body  be  taken  and  imprisoned. 
In  the  form  of  the  warrant  prescribed  by  the  statute,  both 
these  processes  are  combined.  The  union  of  them  in  the 
same  warrant  is  merely  a  matter  of  convenience,  since 
the  Act  provides  that  the  process  against  the  person  shall 
be  enforced  only  in  case  no  distress  of  property  can  be 
made.  The  warrants,  if  separately  issued,  would  sub- 
stantially comply  with  the  provisions  of  the  Act,  and  be 
more  proper  when  issued  for  the  collection  of  taxes  as- 
sessed on  the  property  of  a  deceased  person.  Any  infor- 
mality, therefore,  in  the  warrant  against  the  person,  will 
not  vitiate  that  directing  a  distress  and  sale  of  property. 

In  the  printed  ^orm  of  the  warrant  under  which   the 
sale  was  uade^  the  first  blank  was  fiUed  with  the  words, 
5 
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* 

« 

'^  Est.  of  Mrs.  R.  A.  Hammond,"  and  the  following  blanks 
were  filled  with  the  word  "  Est.''  only  ;  so  that  the  war^ 
rant  read,  "  Whereas  the  est.  of  Mrs.  E.  A.  Hammond 
hath  been  duly  assessed  by  me,  the  subscriber,  the  sum  of 
dollars,  which  the  said  '  est'  hath  neglected  to  pay; 
these  are  therefore  to  comnumd  you  to  leTy  by  distress 
and  sale  of  the  lands  and  goods  of  the  said  '  est.'  the  91m 
of  dollars,'^  <ftc.     With  careless  inadvertence  of  the 

absurd  effect,  the  blanks  for  the  arrest  of  the  body  are 
filled  with  the  word  <'  est." 

The  abbreviation  very  obviously  signifies  estate,  meaning 
of  Mis.  Hammond.  All  that  part  of  the  warrant  which  di- 
rects an  arrest  of  the  person,  may  be  struck  out,  and  yet  the 
warrant  be  legal  and  valid.  The  recital,  that  the  estate  of 
Mrs.  Hammond  is  indebted^  may  not  consist  with  strict  le- 
gal precision,  but  the  executory  part  of  the  warrant  conforms 
to  the  requirement  of  the  statute^  when  it  directs  the  sheriff 
to  levy  the  amount  stated  of  the  lands  and  goods  of  the 
estate  of  Mrs.  Hammond,  if  the  entire  title  had  been  vested 
in  her  during  her  life.  U^  after  reciting  that  the  estate  of 
Mrs.  Hammond  had  been  assessed  dollars,  the  next 

blank  had  been  filled  so  as  to  read|  '^  which  Samuel  Ham- 
mond, trustee,  has  neglected  to  pay,"  every  legal  and  criti- 
cal exception  would  have  been  obviated.  The  direction 
to  levy  the  warrant  of  the  la^ds  and  goods  of  the  estate 
of  Mrs.  Hanmiond  is  as  intelligible  and  certain  as  if  it 
had  been  expressed  in  the  formula  of  an  execution  against 
an  executor  or  admin istrator«  The  only  informality  in  the 
warrant,  then,  consists  in  the  recital,  that  the  estate  of 
Mrs.  Hammond  had  neglected  to  pay.  . 

But  it  is  insisted  that  the  warrant  should  express  the  name 
of  some  person,  who  is  liable  to  pay  the  tax.*  This  would 
be  more  formal,  and  should  be  done  ;>  but  in  some  cases  it 
would  be  a  mere  formality,  as  in  the  case  of  the  property 
oi  an  absentee  returned  by  an  agent,  and  in  all  cases  of 
the  return  of  the  property  of  a  deceased  person,  unless  it 
be  held  that  the  body  of  the  executor  or  administrator 
may  be  taken  under  the  warrant.  The  common  appre- 
hension, overlooking  the  legal  representative,  is  directed 
immediately  to  the  property  of  one  deceased,  and  all  cred- 
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its,  liabilities  aad  property  are  referred  to  bis  estate.  That 
mode  of  expression  is  famiiiarly  understood,  and  there 
can  be  little  doubt  that,  in  almost  every  instance,  the  pro- 
perty of  a  deceased  is  returned  for  taxation  as  h]3  estate. 
The  executor  or  other  legal  representative  would  have  the 
same  notiee,  whether  he  were  named  in  the  warrant  or  not; 
nor  would  the  enforcement  oif  the  warrant  against  the  pro- 
perty liable  to  distress  and  sale,  be  varied. 

It  is  further  objected,  that  the  land  was  not  the  estate  of 
Mrs.  Hammond,  but  vested  in  the  plaintiiSs  at  her  death. 
It  was  returned  by  Col.  HamaK)nd,  as  it  had  been  ever 
since  the  death  of  Mrs.  Hammond.  He  must  be  consider- 
ed the  plaintiflb'  agent,  and  his  act  their  act.  If  they  had 
returned  the  property  as  the  estate  of  Mrs.  Hammond,  they 
could  not  complain  that  execution  had  accordingly  been 
levied.  If  the  owner  does  not  return  his  property  nor  pay 
the  tax,  it  is  not  a  subject  of  just  coro[^aint,  if,  having 
been  returned  by  his  agent  in  the  name  of  another,  the 
State  should  proceed  against  it,  as  if  the  return  was  true. 
It  would  cause  extreme  embarrassment,  if  the  tax  collector 
were  required  to  look  beyond  the  return,  and  investigate 
the  legal  title  to  all  the  property  returned  for  taxation,  at 
the  peril  of  a  trespass,  and  of  an  ineffectual  levy.  The 
property,  whoever  may  be  the  owner,  ie  chargeable  for  the 
assessed  tax,  which  justifies  a  levy  and  sale,  if  it  be  not 
paid;  and  no  injury  can  be  done,  in  a  case  like  the 
present,  to  any  citizen  who  property  respects  his  obliga- 
tion to  the  Stale,  for  the  payment  of  his  portion  of  the 
common  charge  of  the  goremment,  or  who  exercises  the 
most  ordinary  vigilance  over  his  property. 

Yery  strict  and  technical  adherence  to  forms,  should 
not  be  required  from  a  ciassl  of  public  functionaries,  whose 
duties  are  not  commonly  supposed  to  require  any  peculiar 
qualifications,  and  the  term  of  whose  othce  is  so  short  and 
precarious,  that  few  derive  a  knowledge  of  its  duties  from 
experience.  If  the  process  which  the  tax  collectors  are 
authorized  to  issue,  does,  in  substance  and  effect,  comply 
with  the  provisions  of  law,  and  afford  to  the  owner  of  pro- 
perty the  notice  which  may  be  necess&ry  for  its  protec- 
tion, formal  and  technical  exceptions  may,  without  incon- 
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Tenience  or  danger,  be  disregarded.  In  this  case,  (}oL 
Hammond  had  ample  notice  of  the  proceeding  under  the 
warrant.  It  was  lodged  with  the  sheriff  in  May,  and  he 
was  notified  of  it.  The  sale,  advertised  for  Septenriier, 
was  postponed  two  months.  One  or  more  of  the  plaintiflb 
also  had  notice.  No  means  of  protection,  which  could 
have  availed  if  the  name  of  the  trustee  had  b^n  inserted 
in  the  warrant,  have  been  lost  by  the  omission. 

But  the  plaintiffs  cannot  retain  the  verdict.  The  action 
cannot  be  supported  for  the  recovery  of  the  land,  on  ac- 
count  of  the  misjoinder  of  the  plaintiffs,  several  having  con- 
veyed their  interest  in  the  land  before  the  action  was 
brought.  A  non-suit  for  this  cause  was  refused  at  the 
trial,  on  the  ground  that  the  action  might  be  maintained 
for  the  mesne  profits  before  alienation.  The  sale,  under 
the  execution,  was  supported  by  the  Circtiit  Judge ;  and 
the  sheriff's  deed  held  to  transfer  to  the  defendant  a  good 
term  for  years.  The  defendant's  purchase,  however,  was 
allowed  as  a  defence  to  the  recovery  of  rent,  only  from 
the  execution  and  delivery  of  the  deed,  which  created  the 
term.  But  in  McCall  vs.  Campbell,  MS.  cases,  Dec.  1843, 
it  was  decided  that  a  sheriff's  conveyance  to  a  purchaser, 
many  years  after  the  sale,  put  the  purchaser  in  the  same 
condition  he  would  have  been,  had  the  title  been  executed 
cotemporaneously  with  the  sale  ;  and  a  verdict  for  mesne 
profits,' between  the  time  of  the  purchase  and  the  execu- 
tion of  the  title  deed,  was  set  aside.  The  defendant,  in 
this  case,  did  not  enter  until  after  the  purchase  from  the 
sheriff.  The  plaintiffs,  therefore,  cannot  recover  mesne 
profits — and  a  non-suit  is  ordered. 

Richardson  and  O'Neall,  JJ.  concurred. 

Evans  and  Wardlaw,  JJ.  We  dissent,  on  the  ground 
that  the  sheriff's  sale  was  voidj  as  made  under  a  void  exe- 
cution. 
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*to  prove,  prima  faeie^  the  loss  of  a  deed,  it  is  sufficient  to  shew 
t  search  in  the  place  where  it  was  most  likely  to  be  found. 

Where  a  note  was  left  with  an  attorney  for  collection,  to  prove  its 
I()es  after  his  death,  held  that  it  was  sufficient  to  shew  a  search  in  his 
office  amongf  his  official  papers. 

Action  on  a  single  bill  alleged  to  be  lost  After  the  plaintiff  had 
proved  his  case  and  the  defendant  was  in  his  defence,  the  bill  was 
found  by  a  third  person  and  brought  into  court  Hdd  that  the 
plaintiff  was  entitled  to  recover. 

The  statements  of  a  bill  in  Equity,  though  evidence  against  the 
plaintiff,  are  very  feeble  evidence  so  &r  as  they  may  be  taken  as  the  ^ 
suggestions  of  counsel;  and,  it  seems  that  it  makes  no  difference  in 
this  respect,  that  the  plaintiff,  for  the  purpose  of  using  the  answer, 
gave  tl^  bill  in  evidence  himsel£ 

Three  persons  entered  into  partnership,  and,  in  their  articles, 
stipulated  to  pay  A.  B<  a  certain  share  of  the  profits  in  satisfaction 
of  a  debt  due  him  by  one  of  .the  partners.  A  B  was  no  party  to 
the  articles.  Hdd^  in  an  action  by  A  B  against  the  firm,  thai  this 
stipulation  did  not  make  him  a  partner. 

Before  O'Neall,  J.  at  Edgefield,  Fall  Term,  1846. 

The  report  of  his  Honor,  the  presiditig  Judge,  is  as  fol- 
lows. 

<'  This  was  an  action  of  debt,  on  a  single  bill  alleged  to  be 
lost.  The  proof  was  that  the  late  General  Wimbish  had  the 
bill  in  his  possession — that  he  was  dead— that  his  papers  had 
been  examined,  and  that  it  could  not  be  found.  He  had  no 
administrator  or  executor.  The  Ordinary  had  sold  his  estate 
as  derelict.  The  execution  of  the  single  bill  was  admitted 
by  the  defendants  in  an  answer  to  a  bill  in  equity,  and  the 
copy  offered  in  evidence  was  also  in  the  same  answer  ad- 
mitted to  be  a  true  copy.  I  thought  ibe  proof  of  loss  was 
prima  facte  enough,  and  admitted  the  copy  in  evidence. 

The  defence  was  then  gone  into,  and  the  only  thing 
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necessary  to  be  DOted  is.  whether  the  plaintiff  was  a  mem- 
ber of  the  firm  of  Raniey,  Rhodes  d^  Co.  The  bill  in 
eqtiity,  filed  by  General  Wimbish,  in  the  name  of  Reu- 
ben Drake,  for  the  collection  of  this  saYne  single  UU,  stated 
that  he  was  a  partner,  and  it  was  urged  by  the  plaintiff's 
counsel,  that  was  the  mere  statement  of  counsel,  and  was 
a  mistake  in  fact,  and  ought  not  to  prejudice  the  plaintiff. 
I  so  thought.  The  defendant  then  gave  in  evidence  the 
articles  of  partnership  between  the  three  persons  compo- 
sing the  firm  of  Ramey,  Rhodes  <&  Co.  (which  is  append- 
ed to  this  report  and  is  a  part  of  it^)  in  which  there  was 
a  stipulation  that  inasmuch  as  Drake,  the  plaintiff,  had 
sold  out  his  interest  to  Rhodes^  in  the  business,  (the  Pot- 
tery) previously  carried  on  by  himself  and  the  other  two 
members  of  the  firm,  he  was  to  receive  one-balf  of  one- 
third  of  the  profits  until  a  given  time,  in  part  of  and  on 
account  of  the  purchase  money  of  his  share. 

*  The  following  is  a  copy  of  the  articles  of  agreesnent 

SovTH  Carolina,  > 
Edgefield  District  ) 

This  agreement  witoesseth  that  Nathaniel  Ramey,  Coltin  Rhpdes 
and  R.  W.  Mathews,  have  this  day  coDQected  Ihemtelves  as  co-part- 
ners b  the  stone  ware  manu&cturiDg  business,  at  Pottersville,  under 
the  name  of  Ramey,  Rhodes  dD  Co.  We  are  jointly  and  equally  inte- 
rested in  all  the  mules,  wagons,  gear  and  blacksmith  and  other  tools 
in  oar  possession,  for  the  use  and  purpose  of  making  stone  ware, 
bricks,  d&c. 

It  is  further  understood,  inasmuch  as  R.  Drake  was  drawing  one- 
third  of  the  profits  of  the  present  year's  business,  and  it  was  agreed  by 
R  W.  Matnews  and  R.  Drake,  that  R.  Drake  was  to  draw  the  one- 
third  of  six  thousand  four  hundred  and  eighty  dollars,  out  of  the 
present  year's  business,  as  soon  as  the  same  may  be  collected  in 
cash— and  the  said  R.  W.  Mathews  is  only  to  draw  half  of  his 
third  for  the  ensuing  year,  on  account  of  a  bargain  between  him  and 
R.  Drake  in  the  hire  of  some  negroes  for  the  year  1837,  to  turn  ware 
in  the  pottery,  and  R.  Drake  snail  have  the  privilege  of  drawing 
the  one-half  of  the  one-third  of  the  profits  realized  in  the  business  of 
1837,  in  which  calculation  no  loss  is  to  be  counted  m  the  decrease  of 
mules — and  the  amount  of  money  paid  out  for  mules  frcnn  this  date 
will  be  counted  as  cash  in  hand  in  the  settlement  with  R  Drake,  for 
the  amount  he  was  entitled  to  draw  as  above  stated  It  is  also  un- 
derstood, that  R  W.  Mathews  is  to  pay  for  the  services  of  W.  W. 
Qibbes  for  soch  time  that  R.  Drake  was  to  pay. 
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I  did  uot  think  this  st^mlation  made  Drake  a  partner. 

And  the  jury  foufid  for  th^  plafittiflf  the  balance  due  on 
the  single  bill  «ik1  interest,  after  deducting  a  payment 
credited  on  it,  aad  a  small  discount.'' 

The  defendants  appealed,  and  now  mored  for  a  non-suit, 
or  new  trial,  on  the  following  grounds. 

1.  That  the  plaintiff  did  not  furnish  sufiieieni  evidence 
of  the  loss  of  the  ori^oal  single  bill,  to  admit  proof  of  its 
contents. 

2.  That  the  proof  was  full  and  satisfactory  from  the 
admissions  in  the  bill  in  equity,  by  plaintiff  against  the 
defendants,  offered  in  evidence  by  the  plaintiff,  and  by  the 
articles  of  agreeoaent  offered  by  defendants,  that  the  plain- 
tiff was  a  partner  in  the  firm  of  Ramey,  Rhodes  &  Co. 
at  the  time  the  single  bill  was  given,  and,  therefore,  that 
the  plaintiff  could  not  maintain  his  action  in  the  court  of 
law. 

Oriffiny  for  the  motion,  cited  1  Ch.  PL  350;  Ch.  on 
Bills,  402 ;  2  Bail.  428 ;  6  T.  R.  236 ;  1  Stark.  Ev.  366, 
282 ;  2  N.  <fe  McC.  427;  2  McM.  107;  Watson  on  Part. 
5,  10. 

Wardlawy  contra,  cited  1  Smith  Lead.  Cas.  491. 

Curiay  per  O'Neall,  J.  In  this  case  the  single  bill 
was  not  the  property  of  Gen.  Wimbish ;  it  was  in  his 
hands  merely  as  attorney ;  and  whea  the  Ordinary  took 
possession  of  his  estate,  as  derelict,  it  did  not  necessarily 
follow  that  it  ought  to  be  in  his  possession.  Its  place  of 
deposite  was  his  office,  among  other  papers  confided  to  him 
as  attorney ;  these  hod  been  diligently  examined  by  Mr. 
Wardlaw,  as  he  proved,  and  it  could  not  be  found.  The 
existence  and  contents  of  the  paper  were  admitted  by  the 
defendants'  own  answer ;  there  was,  therefore,  no  motive 
to  withhold  the  paper.  A  search,  in  the  place  where  it 
was  most  likely  to  be  found,  is  all  which  tUe  law  demands ; 
1  Greenleaf  Ev.  §558.  In  the  section  to  which  I  have 
referred,  Greenleaf  says,  after  such  a  search,  the  plain* 
tiff's  own  affidavit  of  loss  is  admissible ;  but  that  has 
never  been  allowed  in  this  State ;  Davis  4*  Tarlion  vs, 
Benbih^f  2  Bail.  428.     A  search  being  all  the  proof  of  loss 
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which  could  te  made,  tfao  secondary  evidence  was  proper- 
ly admitted.  >^      ^; .  ^      v  ^ 

After  the  case  had  been  made  oat,  and  the  defendants 
were  in  their  defence,  Mr.  Tomkins,  who  had  bought  a 
bureau  belonging  to  Gen.  Wimbish,  at  the  Ordinary's  sale, 
thinking  it  was  possible  the  note  might  be  in  it,  examined, 
found  and  brought  the  bill  into  court,  and  delivered  it  to 
plaintiff's  attorney.  This,  it  seemed  to  me,  ended  all  the 
difficulties  of  the  case.  For  there  was  no  longer  any 
possible  danger  of  fraud,  or  loss  to  the  defendants.  But 
it  has  been  urged  here^  the  plaintiff  could  not  recover, 
after  the  bill  was  produced,  inasmuch  as  lie  had  declared 
upon  it,  as  lost.  This  might  have  been  true,  if  the  bill 
had  been,  in  the  first  place,  produced.  But  the  party  had 
complied  with  the  rule ;  had  prima  facie  establish^  the 
loss — had  shewn  the  existence  and  contents  of  the  bill ; 
and  was  entitled  to  recover  against  the  defendants,  before 
it  was  produced.  Its  production,  (if  it  had  been  given  in 
evidence  by  either  party,  which,  by^the-by,  was  not  done) 
would  not  have  destroyed  the  plaintiff's  right  to  recover— 
it  would  have  fortified  it.  For  the  technical  objection 
under  the  excuse  for  non  prefer tj  could  not  arise,  on  the 
defendants'  proof.  After  the  plaintiff  had  shewn,  in  the 
beginning,  a  case  of  loss,  and  that  he  had  not  the  deed 
when  he  filed  his  declaration,  or  when  he  closed  his  case 
to  the  jury,  there  was  no  ground  of  objection,  that  his 
proof  did  not  correspond  with  his  allegation.  The  only 
questions  which  then  remained,  were  upon  the  merits.^ 
The  first  of  these  was,  is  the  bill  the  deed  of  the  defend- 
ants? The  production  of  the  original  paper  could  not, 
and  did  not,  shew  that  it  was  not  their  deed. 

As  to  the  second  ground,  it  is  necessary  to  consider  it  in 
two  parts. 

1st.  Was  the  plaintiff  concluded  by  the  statement  in  the 
bill  in  equity,  that  the  plaintiff  was  a'j^tner  of  the  de- 
fendanu?  Greenleaf  (vol.  1,  §212)  jtsftes  the  rule,  that  a 
bill  in  equity  is  not  conclusive  against  the  party  complain- 
ant; it  "is  evidence," he  says,  '' against  the  plaintiff  of 
the  admissions  it  contains,  though  very  feeble  evidence,  so 
&r  as  it  may  be  taken  as  the  suggestions  of  counsel.''    It 
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is  plain,  on  looking  into  this  bill,  that  the  allegation  of 
partnership  was  the  mere  conclusion  of  the  counsel  (Gren. 
Wimbisb)  who  drew  the  bill,  from  the  articles  exhibited ; 
and  it  is  equally  plain  that  he  was  mistaken.  But  the 
learned  counsel  bringing  up  the  case,  conceded  the  iceneral 
rule,  and  urged  that  this  was  an  exception,  inasmuch  as 
the  plaintiff  gave  the  bill  in  efidence.  That,  I  do  not 
think^  would  alter  the  case.  Still,  however,  it  is  enough 
to  say,  that  the  plaintiff  really  only  gave  the  bill  in  evi- 
dence, as  part  of  the  record,  to  enable  him  to  read  the 
answer.  It  was  the  defendants  who  put  their  fingers  on 
the  allegation  in  the  bill,  and  claimed  the  benefit  of  it. 

2d.  Is  the  plaintiff  a  partner  of  the  defendants,  and 
therefore  liable  td  pay  this  bill  ?  It  is  plain  he  is  not. 
The  note  was  given  for  the  purchase  of  property  firom.  him. 
The  defendants  made  the  bill,  and  according  to  their  own 
articles,  (to  which  the  plaintiff  was  not  a  party,)  constitu- 
ted the  firm  of  Ramey,  Rhodes  dS;  Co.  The  stipulation  in 
it,  by  which  he  was  to  have  a  certain  part  of  the  profits  of 
the  business,  was  to  insure  the  payment  to  him  of  the  sum 
which  was  to  be  paid  to  him  for  his  interest  in  the  Pottery 
which  had  been  purceased  by  R.  Mathews,  and  for  the 
hire  of  some  slaves  to  turn  ware  in  the  pottery  in  1 837. 
This  did  not  make  him  a  partner.  He  did  not  participate 
in  profit  or  loss,  as  such.  He  was  to  receive  a  part  of 
Mathews'  share  of  the  profits ;  but  not  on  account  of  any 
thing  he  had  to  do  with  the  business.  It  was  so  much  set 
apart  by  the  co-partners,  as  a  fund  out  of  which  Mathews' 
debt  was  to  be  paid. 

The  motion  for  a  nonsuit,  or  new  trial,  is  dismissed. 

Richardson,  Evans,  Wardlaw  and  Frost,  JJ.  con* 
curred. 


/ 
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In  order  to  charge  one  with  a  contract  alleged  to  have  been  made 
^  with  his  agent,  the  authority  of  the  agent,  and  that  it  has  been  strictly 
/    pursued,  must  be  clearly  proved. 

Defendant  established  a  large  store  in  Hamburg,  for  the  sale  of 
groceries  and  purchase  and  sale  of  cotton,  under  the  entire  charge  of 
W.  as  his  agent,  and  gave  public  notice  that  W.  would  conduct  the 
busine^  and  act  as  his  agent,  in  the  purchase  of  goods  and  every 
thing  appertaining  to  his  business  in  the  mercantile  line.  W.  sold 
cotton  as  defendant's  agent,  and,  in  order  to  enable  the  purchaser  to 
raise  money  to  pay  for  it,  indorsed,  in  the  name  of  his  principal,  a  bill 
to  be  discounted  by  the  purchaser  in  Bank.  The  bill  was  discounted 
and  with  money  thus  raised  the  purchaser  paid  for  the  cotton.  Held 
that  W.  had  not  acted  within  the  scope  of  his  authority,  and,  there, 
fore,  that  the  defendant  was  not  bound  by  the  indorsement  After  the 
bill  had  been  protested,  W.,  in  the  name  of  the  defendant  and  styling 
him  "security,"  signed  with  the  purchaser  a  note  to  the  Bank  which, 
when  paid,  was  to  be  in  satisfaction  of  the  bill  .Held^  that  the  defen- 
dant was  not  bound  by  the  note. 

A  bill  of  exchange  drawn  on  a  merchant  in  Savannah,  payable 
"  in  Bight  check  on  Charleston,"  is  not  negotiable  within  the  custom 
of  merchants. 

Before  O'Neall,  J.  at  Edgefield,  Fail  Term^  1846. 

The  report  of  his  Honor,  the  presiding  Jadge,  is  as  fol- 
lows: 

"This  was  an  action  of  assumpsit  brought  against  the  de- 
fendant, in  the  first  count  of  the  declaration,  on  the  fol- 
lowing note,  viz : 

"-3435.  Hamburg,  S.  C,  June  9th,  1841.  One  day 
after  date,  we  jointly  and  severally  promise  to  pay  H.  Hut- 
chinson, Ca^hier^of  the  Bank  of  Hamburg,  S.  Garoliiia, 
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thirty-four  hundred  and  thirty-five  dollars,  for  value  re- 
ceived. Wm.  Holmes, 

IL  G.  Johnson,  per  )  c, 
A.WaAT,Ageit      }  Secunty. 

Indorsed, 

'  U.  HUTCHINSONV'. 

• 

Id  the  second  count,  on  the  following  bill  of  exchansre  : 
« Exchange  $3400.  Hamburg,  S.  C,  May  16,  1841. 
Thirty  days  after  date  of  this  second  of  exchange,  (first 
of  same  tenor  and  date  unpaid,)  pay  t4)  the  order  of  H.  G. 
Johnson,  thirty-four  hundred  dollars,  payable  in  sight  check 
on  Charleston,  at  par.  Yalue  received,  and  charge  to  ac- 
count  of  your  obedient  servant,  Wm.  Holmes. 

To  Mes^rd.  Holmes  and  Sinclair^  Savannah. 
Indorsedi  H.  G.  Johnson^  per  A.  Wray^  Agent." 

It  appeared  from  the  testimony  of  witnesses,  as  well  as 
an  advertisement  published  in  the  Hamburg  Journal,  that 
from  the  1st  of  October,  1840,  the  defendant  carried  on  a 
large  grocery  business,  in  the  towh  of  Hamburg,  and  pur- 
chased and  sold  large  quantities  of  cotton.  The  adver- 
tisement stated  that  "  A.  Wray  will  conduct  the  business  and 
act  as  my  duly  authorized  agetit^  in  the  purchase  of  goods 
and  every  thing  appertaining  to  my  business,  in  the  mercan- 
Hie  line.^  In  pursuance  of  this  advertisement,  Mr.  Wray 
has  ever  since  conducted  the  business;  the  defendant  having 
personally  nothing  to  do  with  it.  From  the  proof  in  this 
case,  it  appeared  that  ono  William  Holmes,  of  Augusta,  in 
1841,  was  largely  in  the  cotton  trade.  Holmes  and  Sin* 
dair,  of  Savannah,  were  his  factors.  He  drew  bills  on 
them,  and  by  an  arrangement  with  the  Bank  of  Hamburg, 
be  was  to  draw  funds  from  it  to  the  amount  of  $lt>,000, 
on  the  indorsemeut  of  Britton  Mims.  About  the  16tb  of 
May,  1841,  HoIsms  bad  purchased  cotton  to  the  amount  of 
ib«  bill  of  exchaui(e  herein  before  set  out ;  part  of  the  cot- 
ton (if  not  all)  he  had  bought  from  A.  Wray,  the  agent  of 
the  defendant,  who  required  the  money.  Holmes'  indor« 
ser,  Mims,  was  out  of  town  ;  he  proposed  to  the  Bonk  to 
advance  him  the  money,  on  depositing  the  cotton  bills  and 
receipts.    This  was  reAisedf  and  he  was  toldi  H  Wray 
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wanted  the  money,  let  bim  indorse  the  bilt  of  excfaangOi 
and  he  should  have  the  money.  Wray,  (according  to 
Holmes'  testimony,)  indorsed  the  bill,  upon  the  under- 
standing, among  all  parties,  including  Mr.  HutchinsoDy 
the  Cashier,  that  upon  the  return  of  Britton  Mims,  a  new 
bill,  with  his  indorsement,  was  to  be  substituted,  and  Mr. 
Wray  discharged.  The  bill  was  oriinnally  drawn  payable 
to  H.  Hutchinson ;  that  was  struck  out,  and  H.  G.  Johnson 
written  as  the  payee  by  Mr.  Wray.  Before  Mims  returned 
to  town,  this  bill  of  exchange  was  sent  on  to  Savannah, 
and  a  new  bill  was  thus  prevented  from  being  substituted. 
The  money,  the  proceeds  of  the  bill,  went  to  the  credit  of 
Holmes,  and  was  drawn  by  his  check.  Before  the  9th  of 
June,  1841,  intelligence  of  the  failure  of  Holmes  and  Sin- 
clair reached  Hamburg.  Holmes  testified,  that  to  secure 
Britton  Mims  and  Johnson,  he  confessed  a  judgment  to  the 
Bank  of  Hamburg.  That  the  note  made  by  himself  and 
Wray,  herein  before  stated,  was  made  to  be  embraced  in 
the  confession,  inasmuch  as  the  bill  of  exchange  was  not 
due.  The  bill  of  exchange  was  noted  for  non-payment  on 
the  18th  of  June,  1841.  No  notice  of  non-payment  was 
given  to  the  indorser. 

On  the  foot  of  th^  bill  was  this  receipt : 

''  June  9tb,  1841.  Received  of  Wm.  Holmes  and  H.  G. 
Johnson,  their  note  for  the  debt,  interest,  and  expense  of 
this  draft,  which,  when  paid,  will  be  in  full. 

H.  Hutchinson,  Cashier." 

The  usage  of  Banks,  to  require  written  powers  of  attor- 
ney, authorizing  third  persons  to  draw,  make  and  indorse 
bills  of  exchange  and  promissory  notes  in  the  name  of  ano- 
ther,  was  fully  proved.  No  fact  was  proved  in  the  case, 
which  shewed  that  Johnson  had  ever  conferred  the  power 
to  draw,  mak(D,  or  indorse  bills  of  exchange  or  promissory 
notes  for  him,  to  be  discounted  in  the  Bank  of  Hamburg. 
On  the  closing  of  the  plaintiff's  case,  a  motion  was  madks 
for  non-suit,  on  the  ground  that  A.  Wray  had  no  authority 
to  bind  his  principal  by  either  the  note  or  bill.  The  mo* 
tion  was  granted." 

The  plaintiff  appealed,  and  now  moved  this  court  to  set 
aside  the  non-suit,  and  for  a  new  trial,  on  the  grounds: 
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1.  That  by  the  case  stilted  and  proved,  the  plaintiff  was 
entitled  to  a  verdict  for  the  amount  sued  for,  against  the 
defendant,  H.  G.  Johnson. 

2.  That  in  the  whole  transaction,  Addison  Wray,  as 
agent,  had  authority  to  bind  the  defendant,  both  by  the 
draft  and  note. 

3.  That  the  order  of  non-suit  was,  as  is  submitted, 
against  the  law  of  the  case. 

Bauskettf  for  the  motion,  cited  Gh.  on  Bills,  32-3 ;  Sto- 
ry on  Agency  §§  66,  67,  80,  86,  96, 133 ;  16  Mass.  R.  39; 
2  Kent  Com.  620 ;  1  Liv.  on  Agency,  107, 120 ;  2  lb.  193; 
2  Kent  Com.  614,  629;  1  Esp.  R.  Ill;  3  T.  R.  767;  4 
lb.  177 ;  I  Ld.  Ray.  224;  16  East,  38. 

Carroll^  contra,  contended,  1st.  that  the  acts  of  Wray 
were  not  within  the  scope  of  his  authority.  He  had  no 
power  to  draw  or  indorse  accommodation  paper.  The  in- 
dorsement of  the  bill  was  for  the  benefit  of  Holmes,  and 
the  note  was  given  to  secure  the  payment  of  the  bilL  2d. 
That  the  bill  was  not  negotiable  within  the  cuMom  of  mer- 
chants. Ch.  on  Bills,  162 ;  4  Mass.  R.  246 ;  6  Gowen,  186; 
10  Serg.  <fe  R.  94 ;  Story  on  Prom.  Notes,  20. 

Cktria,  per  Frost,  J.  The  plaintiff  declares  on  the  bill 
and  note,  representing  the  same  liability,  that  he  may  re- 
cover on  either  for  which  the  action  may  be  maintained. 

The  bill  is  indorsed,  ''  H.  G.  Johnson,  per  A.  Wray, 
agent."  The  liability  of  the  defendant  depends  on  the 
authority  of  Wray  to  make  that  indorsement,  and  the  legal 
effect  of  it,  if  made  within  the  scope  of  his  authority. 

The  only  proof  of  Wray's  authority,  is  the  advertise- 
ment in  the  Hamburg  Journal.  That  public  notice,  that 
Wray  was  the  defendant's  agent  in  every  thing  pertaining 
to  his  business  in  the  mercantile  line,  and  the  conduct  of 
the  business  by  Wray  in  the  store,  at  which  the  name  of 
the  defendant  was  exhibited  on  the  sign  board,  conferred 
on  Wray  authority  to  bind  the  defendant^ to  all  contracts 
and  engagements  which  were  necessary  or  customary  in 
the  conduct  of  the  trade.  The  powers  of  Wray,  being 
otherwise  undefined,  must  be  ascertained  by  proof  of  the 
kind  of  mercantile  business  he  did  carry  on  for  the  de- 
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feodaot,  aod  wh&i  eontraots  and  engagements  were  neces- 
eary  or  convenient  for  the  adiranrageous  prosecution  of  it. 
It  is  required,  in  order  to  charge  one  with  a  contract,  al- 
leged to  have  been  made  by  an  agent,  clearly  to  prove  the 
I  agents  anthority,  and  that  it  has  been  strictly  pursued.  It 
was  therefore  incumbent  on  the  plaintiff  to  supply  proof 
of  the  specific  powers  which  were  incident  to  Wray's  agen- 
cy, and  to  shew  that  the  contracts  declared  on  were  within 
the  scope  of  his  authority.  The  only  evidence  on  this 
subject  was,  that  4he  defendant  traded  in  groceries ;  and 
that  (he  purchase  and  sale  of  cotton  was  a  necessary  inci- 
dent to  that  business.  The  use  of  negotiable  securities  so 
universally  prevails  in  trade,  as  the  means  of  credit,  that, 
from  Wray's  general  agency,  his  power  may  be  inferred  to 
make  bills  and  notes  in  the  deicndant's  name,  in  payment 
of  his  liabilities  in  the  course  of  business :  and  in  like 
manner  lo  take  such  securities  in  settlement  of  debts  due ; 
and  to  negotiate  and  discount  them.  But  this  authority  of 
the  agent  to  bind  his  principal  ns  a  party  to  bills  and  notes, 
must  be  restricted  to  such  as  derive  a  consideration  from 
liabilities  contracted  by  the  agent  in  the  course  of  trade,  or 
from  the  direct  use  and  application  of  them  for  the  conve- 
nience or  necessities  of  the  business. 

It  appears  that  the  bill  was  not  taken  by  Wray  in  pay- 
ment of  the  cotton  sold  to  Holmes  ;  nor  was  it  ever  trans- 
ferred to  Wray,  or  in  his  posscssipn  ;  nor,  when  discounted, 
applied  to  the  use  of  Johnson.  The  amount  was  passed 
to  the  credit  of  Holmes ;  and  after  paying  what  was  due 
to  Johnson  on  the  cotton  bill  (the  amount  of  which  is  not 
ascertained)  he  applied  the  balance  toother  purchases  of 
cotton.  The  whole  negotiation  shews  that  the  bill  was 
discounted  for  the  accommodation  of  Holmes,  and  that 
Hutchinson,  the  Cashier,  knew  it.  It  was  drawn  for  the 
balance  of  the  credit  often  thousand  dollars  which  Holmes 
had  obtained  in  bank  on  Minis'  indorsement ;  and  Wray 
was  only  a  temporary  indorser,  to  be  released  and  the  bill 
cancelled  when  Mims  should  return  to  Hamburg.  Holmes 
confirms  tlie  proof,  apparent  in  every  circumstance  of  the 
transaction,  by  his  deposition  that  the  bill  was  indorsed  and 
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discoanted  for  his  accommodation.  In  the  abodnce  of  any 
proof  of  authority  for  Wray  to  make  sach  indorsement, 
derived  from  the  course  of  business  in  Hamburg,  it  cannot 
be  inferred  by  law  from  his  general  agency  for  the  defen- 
dant 

The  nonsuit  on  the  bill  may  also  be  maintained  on  the 
ground  that  the  instrument  was  not  negotiable.  It  was 
payable  in  sight  checks  on  Charleston.  A  principal  requi* 
site  of  a  bill  is,  that  it  must  be  for  the  payment  of  money 
only.  It  cannot  be  for  payment  'Mn  paper  mediumi" 
Lange  vs.  Kohne,  1  ]tfcC.  116;  nor  ''in  foreign  bills," 
Jones  vs.  Falesy  4  Mass.  245 ;  nor  "  in  Canada  money,'' 
Thompson  vs.  Sloa^,  23  Wend.  71.  A  sight  check  on  a 
bank  in  Charleston,  d^awn  in  Savannah,  is,  in  effect,  a  for-* 
eign  bill  of  exchange.  In  every  material  particular  it  ful- 
fils the  definition  of  a  bill.  The  bill  not  being  negotiable, 
the  action  cannot  be  maintained  against  the  defendant  as 
indorser. 

The  indorsement  being  ioefiectual  as  a  negotiable  secu- 
rity, neither  can  the  action  be  maintained  on  it  as  a  com* 
mon  law  agreement,  by  any  proof  of  consideration  which 
appears  in  the  case.  The  proceeds  of  the  bill  when  dis- 
counted, were  placed  to  the  credit  of  Holmes,  that  is,  paid 
to  him.  From  the  n^ney  thus  obtained,  Holmes  paid 
Johnson's  account.  This  payment  by  Holmes  created  no 
privity  of  contract  between  Johnson  and  the  plaintiff. 
Holmes  might  have  applied  the  money  in  any  manner  he 
chose.  That  a  part  was  applied  to  the  payment  of  John- 
son's debt,  was  the  act  of  Holmes.  The  Bank  did  not  ad- 
vance to  Johnson  the  amount  of  Holmes'  debt  on  the  se- 
curity of  the  bill,  and  cannot,  therefore,  charge  him  with 
money  lent  and  advanced,  as  if  the  bill  had  been  discounted 
for  him  and  the  proceeds  paid  to  him  or  his  agent. 

The  note  was  given  for  the  debt,  interest  and  expenses 
of  the  bill,  and  when  paid,  was  to  be  in  satisfaction  of  it. 
It  was  subject  to  the  same  objection  to  Wray's  authority  to 
make  it  as  the  indorsement  of  the  bill ;  strengthened  by 
the  fact  that  it  was  given  for  a  larger  amount  than  the  bill, 
to  cover  the  loss  on  other  bills  indorsed  by  If ims:  and  was 
signed  by  Wray  expreasly  as  surety.    The  bill  being  the 
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consideratioQ  of  the  note,  since  the  acrion  cannot  be  nudn« 
tained  on  that,  it  must  fail  on  the  note  also. 

The  motion  is  refused. 

O'Neall  and  Evans,  JJ.  concurred. 

Richardson,  J.  Whether  indorsing  the  bill  or  signing 
the  note  in  the  name  of  Johnson  came  within  the  legal 
agency  of  Wray,  was  a  question  of  fact  to  be  decided  by 
the  jury,  and  not  to  be  assumed  by  the  Judge. 

If  the  object  of  Wray  was  to  raise  the  money,  nomi- 
nally to  be  drawn  by  Holmes,  but  truly  to  cash  the  debt 
due  by  Holmes  for  the  cotton  ;  aad  the  money  was  actually 
so  paid,  (and  such  facts  were  at  least  inferrible,)  then, 
neither  the  bill,  nor  note,  was  made  merely  to  accommo- 
date Holmes  ;  but  to  accommodate  Johnson  with  ready 
money :  and  if  such  was  the  object  of  Wray,  he  acted 
within  his  agency. 

But  however  doubtful  such  inference  might  be,  the 
Judge  ought  not  to  have  assumed  that  the  bill  and  note 
were  exclusively  what  is  called  accomniodation  paper^  and 
taken  the  case  from  the  jury.  But  should  have  left  it  to 
them,  to  decide  for  the  plaintiff  or  defendant,  according  to 
their  interpretation  of  the  true  object  of  Wray  ;  that  is, 
whether  to  serve  Johnson,  or  only  to  befriend  Holmes  with 
the  name  of  Johnson,  when  Johnson  had  no  manner  of  in- 
terest in  the  transaction. 

This  was  a  complex  fact,  in  which  the  Judge  had  but 
to  instruct  the  jury  how  to  find  the  verdict,  in  the  event 
of  either  inference,  as  made  by  themselves. 

Wardlaw,  J.  concurred. 


•• 
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Judges  present. 

Hon.  J.  S.  RICHARDSON,  Hon.  A.  P.  BUTLER,* 
«    J.  B.  CyNEALL,  "     D.  L.WARDLAW, 

«    J.J.EVANS,  «     EDWARD  FROST. 
*  During  part  of  the  term. 


/.  /.  Dickison  vs,  Solomon  Coward. 

A  sheriff*  may  take  aa  bail,  one  not  a  resident  of  his  district,  and 
having  no  property  within  the  same ;  and  if  such  bail  be  in  other 
respects  sufficient,  the  sheriff*  will  not  be  liable  to  the  plaintiff 

Before  Richardson,  J.  at  WUliamsburghy  Spring  Term^ 

1846. 

This  was  an  action  on  the  case  brought  against  Solo* 
mon  Coward,  late  sheriff  of  Williamsburgh  district,  to  re- 
cover damages,  on  the  ground  that  the  defendant  had  been 
guilty  of  a  breach  of  official  duty,  in  not  taking  sufficient 
bail  bond  in  an  action  against  one  J.  S.  Wells,  a  debtor  of 
the  plaintiff.  It  appeared  that  the  plaintiff  had  commenced 
au  action  in  assumpsit  against  Wells  by  bail  process.  The 
defendant,  then  being  sheriff,  arrested  Wells,  and  took  a 
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bail  bond,  with  one  T.  G.  McCloud  as  surety.  It  was  ad- 
mitted that  McCloud  was  not,  at  the  time,  and  had  not 
been  since,  a  resident  of  Williamsburgh  district,  and  that 
he  had  no  property  within  the  district.  The  plaintiff 
])roved  that  he  had  recovered  a  verdict  in  the  original  ac- 
tion, and  that  the  defendant  had  returned  nan  est  inven- 
tus to  the  ca.  sa.  which  had  been  issued  by  the  plaintiff. 
With  this,  the  plaintiff  closed  his  case.  Something  was 
said  by  one  of  the  witnesses,  on  the  cross-examitiation,  as 
to  the  plaintiff's  pronouncing  the  bail  good,  from  which  it 
was  insisted  that  he  had  assented  to  the  sheriff's  taking 
McCloud  on  the  bail  bond  ;  and  that  he  was  a  resident  of 
Sumter  district,  haying  sufficient  property  to  answer  the 
bond.  There  was  also  evidence  that  the  plaintiff,  as  well 
as  McCloud  and  Wells,  were  all,  at  the  time  of  the  issuing 
of  the  writ,  residents  of  Sumter  district,  and  that  Wells 
had  been  arrested  while  passing  through  Williamsburgh 
district. 

The  defendant  moved  for  a  non-suit,  on  the  ground  that 
there  was  no  proof  of  a  breach  or  neglect  of  duty  on  the 
part  of  the  defendant,  and  that  the  plaintiff  had  establish* 
ed  no  cause  of  action — insisting  that  a  sheriff  was  not 
bound  to  confine  himself  to  persons  resident  or  having  pro- 
perty in  the  district  where  the  action  was  commenced. 
The  plaintiff  rolied  on  the  statute  and  common  law,  in 
opposition  \o  the  motion,  and  adduced  statute  23  Hen.  6, 
c.  9,  (2  Brev.  Dig.  210,)  Teasedale  vs.  Kennedy^  1  Bay, 
322,  in  support  of  his  position.  His  Honor  granted  the 
motion,  and  ruled,  that  although  the  statute  of  23  Hen.  6, 
c.  9,  (2  Brey.  Dig.  210,)  might  be  regarded  as  of  force  in 
this  State,  (which  seemed  to  be  questioned,)  yet  that  this 
statute,  as  well  as  the  decisions  to  the  same  purport,  were 
to  be  regarded  as  merely  compelling  the  sheriff  to  take 
residents  of  the  district  when  offered,  and  of  sufficient 
substance ;  but  not  as  preventing  him  from  taking  residents 
of  other  districts,  if  proper  in  other  respects-^-and  that, 
in  such  case,  he  could  not  be  held  liable  on  this  ground 
alone,  but  that  it  must  be  proved,  in  addition,  that  the  bail 
was  not  a  person  of  sufficient  property  to  answer  the  bail 
bond. 
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The  plaintiff  appealed,  and  now  moved  this  court  to  set 
aside  the  non-suit,  on  the  ground : 

Because  his  Honor  was  in  error,  in  deciding  that  the 
sheriff  was  not  liable  to  the  plaintiff  for  accepting,  as  bail, 
one  who  was  not  a  resident  of  his  district  when  the  suit 
was  commenced,  and  who  had  no  property  within  the 
same. 

Mitchell,  for  the  appellant  It  is  contended  on  the  part 
of  the  plaintiff,  that  he  has  established  a  clear  case  of  offi- 
cial default  against  the  defendant,  for  that  he  has  not  done 
that  for  the  protection  of  the  plaintiff,  which  he,  as  a  pub- 
lic officer,  was  bound  to  do  by  the  statute  and  common  law, 
and,  therefore,  must  answer  in  damages.  The  case  may 
be  considered  as  resolving  itself  into  the  question  :  What 
is  the  duty  of  the  sheriff  on  arresting  a  defendant  under 
bail  process,  and  what  sort  of  security  is  he  afnswerable 
for,  on  admitting  the  defendant  to  bail  ?  The  plaintiff  con- 
tends that  by  the  common  and  statute  law,  the  sureties 
should  be  answerable  within  the  district,  residing  and  hav- 
ing property  there ;  23  Hen.  6,  c.  9,  (2  Brev.  Dig.  210.) 
It  was  argued  on  the  other  hand,  in  support  of  the  non- 
suit, that  although  the  statute  makes  it  compnlsory  on  the 
sheriff  to  accept  the  sort  of  security  there  pointed  out, 
yet  that  it  does  not  thence  follow  that  he  is  liable  to  the 
plaintiff  for  not  conforming  to  the  statute,  if  the  bail  be 
otherwise  good.  If  the  statute  were  relied  on  for  the 
plaintiff,  as  creating  and  establishing  the  responsibility  of 
the  sheriff  in  such  cases,  there  might  be  much  in  this ;  but 
such  is  not  the  position  taken  on  the  part  of  the  plaintiff. 
It  is  that  by  the  common  law  previous  to  the  statute,  it  was 
the  duty  of  the  sheriff,  in  oil  cases  of  arrest,  without  ex- 
ception, to  produce  the  defendant  to  answer  to  the  action, 
and  that  if  he  did  not  he  was  liable ;  but  to  this  general 
responsibility,  the  statute  created  an  exception — ^and  the 
statute  is  referred  to,  merely . to  shew  that  the  sheriff  has  not 
brought  himself  within  the  exception,  inasmuch  as  the 
bail  was  not  a  house-holder,  and  had  nothing  within 
the  district.  The  defendant  could,  at  common  law,  in 
some  cases,  procure  his  enlargement  by  suing  out  his  writ 
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of  mainprise ;  but  this  was  a  separate  process,  in  which 
the  character  of  the  security  was  judicially  determined  on. 
The  sheriff,  it  is  true,  could  always  of  himself  take  bail — 
but  this  did  not  discharge  or  limit  his  responsibility;  it  was 
only  a  sort  of  security  for  himself,  in  allowing  the  defen- 
dant to  go  at  large,  and  did  not  at  all  affect  the  plaintiff's 
right ;  he  could  still  be  ruled  to  '^  bring  in  the  body,"  <&c. 
and  he  had  to  look  to  the  sureties  for  his  indemnity, 
in  case  the  defendant  was  not  forthcoming.  That  this 
was  the  condition  of  the  law  previous  to  the  statute,  may 
surely  be  clearly  inferred  from  the  statute  itself.  To  sup- 
pose that  the  sheriff  could,  by  taking  sureties,  discharge 
himself,  and  yet  that  he  could  exercise  his  own  caprice  in 
taking  sureties  or  not,  would  surely  imply  an  arbitrary 
official  control,  strangely  at  variance  with  that  jealous  re- 
gard for  the  liberty  of  the  subject,  for  which  the  common 
law  has  been  always  commended.  Whereas,  if  he  was  in 
all  cases  held  responsible,  it  was  natural  that  it  should  be 
left  to  his  own  discretion,  when  he  should  take  security 
and  when  not,  and  it  seems  to  have  been  a  supposed  abuse 
of  this  discretion,  that  led  to  the  passage  of  the  statute, 
compelling  him  to  take  bail  of  a  certain  description,  and,  to 
that  extent,  discharging  his  responsibility;  but  with  this 
exception — ^leaving  the  law  as  it  stood  previously.  That 
this  was  the  condition  of  the  law,  does  not  depend,  how- 
ever, upon  inference  alone  from  the  provisions  of  the  stat- 
ute. We  have  the  highest  authority  directly  to  the  point. 
The  case  of  Ellis  vs,  Yarborough^  sheriff ,  was  an  action 
against  the  sheriff  for  an  escape.  Ch.  J.  North,  in  ex- 
pressing the  inclination  of  his  opinion  on  the  first  argu- 
ment, states  very  clearly  what  the  condition  of  the  law 
was  ;  "  it  was  clear  that  he  (the  sheriff)  was  to  keep  the 
party  arrested  in  prison  until  the  debt  was  satisfied,  and 
that  if  he  had  gone  at  large,  it  had  been  escape ;  the  sher- 
iff had  no  excuse  but  by  this  statute,  and  to  entitle  him  to 
finy  benefit  thereby,  he  must  pursue  the  very  directions 
therein  prescribed,  and  therefore  ought  to  take  good  and 
sufficient  bail,  for  otherwise,  the  statute  would  be  eluded, 
if  it  be  left  in  his  own  power  to  take  what  bail  he  pleases; 
and  he  was  of  opinion  that  the  plaintiff  had  an  interest  in 
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the  security,"  <ftc.  and  afterwards,  to  the  same  effect,  on  deliv- 
ering the  opinion  of  the  court-^"  the  common  law  was 
very  rigorous  as  to  the  execution  of  the  process  ;  the  ca- 
pias was  ita  quod  habeas  the  body  at  the  day  of  the  re- 
turn, and  if  the  sheriff  had  arrested  the  defendant,  it  had 
been  an  escape  to  let  him  go."    2  Mod.  179,  180. 

Jt  is  true,  that  the  final  opinion  of  the  court  in  the  above 
case  was  against  the  action,  but  on  the  extreme  ground 
(beyond  what  is  here  contended  for)  that  though  the  stat- 
ute compelled  the  sheriff  to  take  bail,  yet  that  he  was  not 
discharged  thereby,  but  was  still  liable  to  bring  in  the  body 
on  rule  or  to  be  amerced,  and  therefore  not  liable  in  this 
form  of  action — which  clearly  cannot  now  be  sustained. 
The  opinion  was  only  cited  to  show  the  condition  of  the 
law  previous  to  the  statute.  The  subsequent  case  of  Bar- 
ton  vs.  Aldworth^  put  the  liability  of  the  sheriff,  since  the 
statute,  on  its  proper  footing.  That  was  ai^  action  on  the 
case  against  the  sheriff  for  not  taking  proper  bail,  and  the 
sheriff  pleaded  that  he  had  taken  persons  having  sufficient 
within  the  County,  and  he  was  held  to  be  discharged  there- 
by ;  Cro.  Eliz.  624. 

"  So  if  the  sheriff  take  bail  who  has  nothing  within  the 
county,  it  is  at  his  peril,  and  the  bail  stands."  Comyn's 
Dig.  BaiL  K.  2. 

So  our  own  case  of  Teasedale  vs.  Kennedy^  is  to  the 
same  effect.  That  was  an  action  brought  to  make  the  de- 
fendant (the  sheriff)  liable  for  insolvent  bail,  and  the  court 
held  that,  when  a  sheriff  takes  one  who  is  a  householder, 
who  is  apparently  in  good  circumstances,  he  is  discharged. 
It  is  not  expressly  said  a  householder  within  the  district, 
but  that  must  be  inferred,  as  the  sheriff  is  not  expected  to 
know  the  conditions,  <&c.  of  thpse  beyond  the  limits  of  his 
authority.  Practically,  it  would  be  a  monstrous  inconve- 
nience if  the  law  were  otherwise,  for  then  a  sheriff  in 
Greenville  might  take  a  resident  of  Charleston  as  bail,  and 
drive  the  plaintiff  to  sue  in  a  remote  part  of  the  State ; — 
besides,  it  would  involve  the  monstrous  proposition  that  the 
sheriff  must  be  expected  to  know  the  circumstances  of  ev- 
ery man  throughout  the  State.  Of  those  in  his  district  he 
may  be  reasonably  expected  to  know  something,  but  surely 
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not  throughout  the  State.  In  fact,  if  we  depart  from  the 
limits  pointed  oat  by  the  statute,  there  is  nothing  to  con- 
fine us  to  the  State,  but  it  may,  with  as  much  reason,  be 
said  that  he  may  take  a  resident  of  another  State.  There 
is  nothing  but  an  arbitrary  exercise  of  discretion  that 
could  prevent  this,  if  the  statute  be  departed  from. 

It  seems,  then,  to  be  clear,  from  every  consideration,  that 
the  sheriff,  to  discharge  his  responsibility,  must  bring  him- 
self within  the  exception  of  the  statute,  and  conform  to  its 
provisions,  otherwise  he  renders  himself  liable  for  an  offi- 
cial default,  for  which  he  must  respond  to  the  plaintiff. 
And  in  this  view,  it  is  respectfully  submitted,  that  the  non- 
suit must  be  set  aside. 

Haynswarth^  contra.  The  only  qu^tions  made  in  this 
case  are,  whether  the  sheriff  is  bound  in  every  case  to  re- 
quire of  a  prisoner  arrested  by  him  on  mesne  process  ia  a 
civil  case,  bail,  '*  having  sufficient  within  the  county"  (dis- 
trict) in  which  the  arrest  is  made,  and  whether  he  is  liaUe 
to  an  action  on  the  case  for  taking  bail,  however  good,  if 
not  so  having  sufficient  within  the  district. 

The  plaintiff  relies  on  the  statute  23  Hen.  6,  c  9,  (8 
Brev.  Dig.  210  ;  P.  L.  Append,  p.  8)  for  establishing  the 
affirmative  of  these  questions ;  as,  according  to  his  con- 
struction of  the  statute,  it  is  the  sheriff's  imperative  duty 
to  exact  such  bail.  We,  on  the  other  hand,  contend  that, 
according  to  the  true  construction  of  the  statute,  it  is  his 
imperative  duty  to  receive  such  bail  if  offered,  but  that  he 
is  not  bound  to  exact  it  in  every  case,  and  that  he  may, 
without  breach  of  his  duty,  accept  good  and  safficient  bail, 
although  not  residing  or  owning  property  within  the  dis« 
trict.  Our  construetion,  we  think,  is  justified  by  the  rea- 
sons for  the  passage  of  the  Act ;  the  obvious  meaning  of 
the  provision  construed  in  reference  to  those  reasons,  and 
by  authority  recognizing  it. 

The  statute  recites,  that  the  King,  considering  the  great 
perjury,  tMortion  and  oppression  by  sheriffs,  <ftc.  for  rem- 
edy thereof,  enacts ;  1.  That  no  sheriff  shall  let  to  Ifarm 
bis  county,  Ac.  Nor,  2.  Return  any  of  his  own  officers 
on  any  inqoests  directed  to  be  executed  by  him.  ^.  That 
he  shaU  lei  oui  of  prison  all  persons  (with  certain  except 
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tions  specified)  upon  reasonable  sareties  of  sufficient  per- 
sons  having  sufficient  within  the  county,  Ac.  4.  That  he 
shall  take  no  obligation^  from  any  person  arrested  by  him, 
by  color  of  his  office,  but  to  himself,  and  by  the  name  of 
his  office,  and  upon  condition  to  appear  at  the  return  of 
the  writ.  6.  That  he  shall  appoint  deputies  in  the  vari- 
ous courts  to  receive  writs,  <ftc.  to  be  delivered  to  them. 
6.  For  breach  of  this  law,  '^  in  any  point  of  the  same,"  he 
shall  lose  to  the  party  injured  treble  damages,  and  forfeit 
the  sum  of  £40,  one-half  to  the  Kipg,  and  the  other  to  the 
person  who  shall  sue  for  the  same.  7.  That  the  various 
courts  shall  inquire  of  breaches  of  this  law  without  spe- 
cial Commission  ;  and  8.  That  the  sheriff,  upon  his  return 
of  eepi  corpus^  shall  be  chargeable  to  have  the  prisoner  at 
the  return  of  the  writ  as  before  the  making  of  the  Act. 

The  chief  reason  of  the  law  is  to  prevent  perjury,  ex- 
tortion and  oppression,  and  the  provisions  are  framed  for 
that  end.  In  1  Sell.  Prac.  129,  it  is  said,  "By  the  common 
law  the  sheriff  was  not  obliged  to  let  persons  to  bail,  but 
might  insist  upon  keeping  them  in  custody  till  the  return 
of  the  process,  unless  they  were  replevied  by  the  writ  de 
horn,  repleg.  Hence  the  greatest  hardships  were  endured, 
not  only  from  the  confinement  itself,  but  especially  from  the 
scandalous  extortions  jfrom  defendants,  by  the  sherifi  or 
their  officers,  in  order  to  purchase  their  ease  and  fiivor  in, 
or  their  temporary  enlargement  from,  prison.  It  was  to 
remedy  these  grievances  that  the  statute  of  H.  6.  was  made. 
It  was  not  passed  to  give  the  sheriff  any  new  power,  of  to 
enable  him  to  take  bail  in  cases  where  he  could  not  bail 
before  ;  but  in  order  to  compel  him  to  take  bail  in  those 
cases  where  he  might  have  taken  bail  and  refused  to  do  so.'' 
To  the  same  effect  it  is  laid  down  in  1  Tidd  Pr.  194 : 
"Before  the  Statute  23  H.  &,  c.  9.  the  sheriff  Was  not 
obliged  to  bail  a  defendant,  though  he  might  have  taken 
bail  of  his  own  accord.  This  arbitrary  power  produced 
great  extortion  and  oppression  of  the  subject ;  to  remedy 
which)  the  statute  was  passed.*^  And  on  page  196,  "where 
the  defendant  is  arrest^  and  in  actual  custody,  it  is  the 
duty  of  the  sheriff  to  take  bail  if  required  j  and  therefore 
if  a  bail  bond  be  tendered  with  sufficient  sureties,  and  the 
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sheriff  refuse  to  accept  it  and  liberate  the  defendant,  he  is 
liable  to  a  special  action  on  the  case.  The  clause  which 
requires  reasonable  sureties  was  introduced  for  the  benefit 
of  the  sheriff,  and  therefore,  though  he  may  insist  on  two 
sureties,  yet  he  may  take  a  bond  with  only  one.  And  for 
the  same  reason  the  plaintiff  cannot  maintain  an  action 
against  him  for  taking  sureties  which  are  insufficient,  or 
do  not  inhabit  within  the  county."  The  proposition  that 
the  plaintiff  cannot  maintain  an  action  against  the  sheriff 
for  taking  insufficient  bail,  if  correct  in  England,  which 
may  be  doubted,  as  Tidd  in  a  note  refers  to  cases  in  which 
it  was  ruled  otherwise,  it  is  presumed  was  altered  by  oper- 
ation  of  our  Act  of  1809,  conferring  on  bail  to  the  sheriff 
the  privileges  of  special  bail.  Without  stopping,  however, 
to  discuss  this  question  here,  we  think  the  law  itself  and 
the  authorities  quoted,  clearly  shew  that  the  special  object 
of  the  statute  was  the  protection  and  relief  of  persons  un- 
der arrest  against  the  arbitrary  power  of  the  sheriff;  and 
not  the  security  (by  any  new  provision  introduced  for  that 
purpose)  of  the  creditor's  demand.  This  special  object 
and  end  of  the  law  would  be  violated  and  frustrated  by  a 
construction  requiring  the  sheriff  in  every  case  to  demand 
bail  owning  property  within  the  district ;  as  cases  may, 
and  do  often  occur,  in  which  persons  are  arrested  out  of 
their  own  districts  among  strangers,  who  might  be  com- 
pelled to  lie  in  jail,  although  able  to  give  the  best  bail  in 
their  own  district.  This  would  be  perverting  a  law  in- 
tended for  the  relief  of  prisoners  into  an  engine  of  oppres- 
sion and  cruelty  to  them,  and  furnishes  a  strong  argument 
against  that  construction  which  would  sanction  it. 

Another  argument  against  that  construction  is  suggested 
by  another  view  of  the  subject  The  clause  giving  to  the 
party  injured  by  any  breach  of  the  law  treble  damages, 
and  subjecting  the  offender  to  a  severe  penalty,  if  that 
construction  prevails,  would  be  a  very  harsh  and  unrea- 
sonable one;  The  statute  subjects  the  sheriff  to  these  dam- 
ages and  penalty  for  doing  contrary  to  the  Act,  ''  in  any 
point  of  the  same.''  If,  therefore,  it  is  doing  contrary  to 
the  Act  for  the  sheriff  to  accept  of  bail,  '<  not  having  suffi- 
cient within  the  county,"  he  thereby  subjects  himself  to 
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these  damages  and  penalty,  however  good  Ihe  bail  may  be, 
and  however  safely  he  may  thereby  secnre  the  plaintiff's 
demand. '  The  unreasonableness  of  tbaconseqnenoe  is  an 
unanswerable  argument  against  such  a  constroction.  Ano* 
Iher  argompnt  against  this  construction  is,  that  if  it  be 
against  the  law  to  take  bail  not  having  sufficient  within 
ihe  county,  then  the  bail  bond  is  void,  for  the  statute  ex* 
pressly  declares  any  pbiigatioD  taken  by  the  sheriff  others 
vise  than  according  to  the  proyisions  thereof,  to  be  void ; 
and  an  individual  cannot  bind  himself  as  bail  for  another 
in  a  district  in  which  he  does  not  own  property.  If  so,  it 
ought  to  be  announced  in  our  treatises  on  legal  obligationsy 
as  an  important  qualification  of  the  law  of  contracts. 

Another  argument  against  that  construction  is,  the  want 
of  authority  to  support  it.  We  have  not  been  able  to  find 
any  case  in  which  the  sheriff  has  been  held  liable  to  an 
action  on  the  case,  or  to  an  action  for  the  penalties  imposed 
by  the  Act,  for  taking  bail  not  having  property  in  the 
county ;  nor  in  which  a  bail  bond  has  been  held  void  for 
that  reason ;  nor  have  we  found  it  so  announced  in  any 
book  of  authority.  If  the  law  be  with  the  plaintiff,  it  is 
hardly  conceivable  but  that  such  cases  should  have  fre* 
quently  occurred,  which  might  easily  be  referred  to  as  an* 
thority  settling  the  point ;  and  the  want  of  such  authority, 
we  think,  is  conclusive  against  him. 

The  construction  for  which  we  contend  is  consistent 
with  the  reasons  and  objects  of  the  law,  avoids  objections 
and  establishes  reasonable  regulations  for  just  and  sufficient 
caoees.  The  sheriff's  duty  by  law,  without  respect  to  the 
statute,  is  to  take  what  he  in  good  faith  believes  to  be  good 
and  sufficient  bail,  for  the  security  of  the  creditor.  But 
the  protection  of  the  liberty  of  the  citixen  is,  in  contam-* 
plation  of  law,  a  matter  of  still  higher  consequence ;  and 
experience  having  shewn  that  sheriffs  often  abuse  their 
power  over  prisoners  for  purposes  of  oppression  and  extor^ 
tioOi  under  pretence  of  a  stem  performance  of  their  duty 
toward  the  creditor,  the  law  was  passed  for  the  purpose  of 
limiting  and  restricting  their  power  of  refusing,  not  of  ac- 
cepting, bail.  The  law  assumes  that  the  sheriff  is  aoquain* 
ted  with  the  oircomstanoes  of  persons  owning  property 
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within  his  county^  and  therefoi^  makes  it  imperative  on 
him  to  receive  such  as  are  sufficient  answering  this  de- 
scription. It  is  not  presumed  that  he  knows  sufficiently 
the  circilQiBtances  of  persons  not  owning  property  within 
his  county,  and  therefore  he  is  not  compelled  to  receive 
such  as  bail ;  but  he  is  not  forbidden  to  do  so.  It  is  a  mat« 
ter  left  to  his  discretion,  in  relation  to  which  he  ought  to 
act  prudently  and  bona  fide.  Should  he  wilfully  or  care- 
lessly take  insufficient  bail,  he  is  responsible  to  the  credi- 
tor— otherwise  not 

But  it  is  contended  that  the  sheriff  is  responsible  to  the 
creditor,  at  all  events,  to  produce  the  body  of  the  defendant, 
and  that  the  bail  is  intended  for  his  own  indemnity ;  that 
the  creditor  may  elect  to  take  an  assignment  of  the  bail 
bond  and  discharge  the  sheriff,  or  he  may  refuse  to  do  so^ 
and  hold  the  sheriff  responsible.  If  this  be  so,  it  is  sub- 
mitted that  an  action  on  the  case  will  not  lie  against  him. 
In  taking  insufficient  bail  or  no  bail  at  all,  he  has  neglected 
his  own  interest,  but  committed  no  trespass  against  the 
plaintiff  for  which  this  action  lies ;  and  the  nonsuit  ought 
to  be  supported  on  this  ground.  The  remedy  on  this  sup- 
position is  to  rule  the  sheriff  to  bring  in  the  body  of  the 
defendant  at  the  return  of  the  writ,  in  accordance  with 
the  English  practice,  and,  in  default  of  his  doing  so,  to 
mulct  him  with  the  debt.  But  it  is  further  submitted, 
that  our  Acts  on  the  subject  of  bail,  and  especially  the 
Act  of  1809,  (7  Stat.  307)  have  virtually  operated  a  change 
of  the  law  in  this  respect.  Bail  to  the  sheriff,  by  the  Act 
referred  to,  is  invested  with  the  privileges  of  special  bail, 
and  may  surrender  his  principal  in  discharge  of  himself. 
It  would  be  a  very  hard  and  unjust  law  upon  the  sheriff 
to  hold  him  absolutely  responsible,  and  in  effect  release 
the  security  for  his  indemnity  which  the  law  compels  him 
to  receive.  Accordingly,  the  practice  of  ruling  the  sher- 
iff in  such  cases  has  gone  into  disuse ;  and  it  is  under? 
stood  to  be  no  longer  the  law,  that  he  is  absolutely  respon- 
sible at  all  events :  and  this  is  recognized  by  legislative 
enactment.  By  the  law  establishing  the  prison  boundsi 
the  sheriff  is  made  responsible  for  the  sufficiency  of  the 
security  of  the  bond  for  the  bounds,  and  this  requirement 
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is  repeated  in  the  Act  of  1839.  But  in  the  Act  of  1840, 
p.  121,  it  is  altered,  and  it  is  declared  that  ''  the  liability 
of  the  sheriff  for  the  solvency  of  sureties  to  prison  bounds 
bonds,  shall  be  the  same  with  that  for  the  solvency  of  the 
sureties  to  bail  bonds,  and  no  other.''  It  is  also  recog- 
nized by  the  decisions  of  our  courts :  see  particularly  Ar- 
thur ads.  Antonio,  1  N.  <&  McC.  261 ;  Loker  vs,  Antonio^ 
4  McC.  176 ;  and  Harwood  vs.  Robertson,  2  Hill,  336. 

Curia,  per  O'Neall,  J.  The  very  clear  written  argu* 
ments  submitted  by  the  attorneys  for  and  against  the  mo- 
tion, have  relieved  us  from  any  embarrassment  in  deciding 
this  case.  I  agree  with  the  Judge  below  that  the  stat.  23 
Hen.  6,  c.  9,  was  not  intended  to  abridge  the  right  of  the 
sheriff  to  let  to  bail  persons  in  his  custody  by  civil  process: 
but  to  remedy  the  abuse  of  his  power  in  refusing  to  do  so, 
by  compelling  him  to  accept ''  reasonable  sureties  of  suffi- 
cient persons  having  sufficient  within  the  county."  The 
case  of  Teasedale  vs.  Kennedy,  1  Bay,  322,  merely  decides 
that  a  house-holder,  in  apparently  good  circumstances,  is 
sufficient  bail.  In  that  case,  the  court  states  the  law  as  I 
have  always  understood  it.  "  If  a  sheriff  take  as  bail  a 
man  who  is  notoriously  insolvent,  in  doubtful  circumstan- 
ces, or  without  a  fixed  residence,  or  the  like,  he  is  answer- 
able." There  is  nothing  here  about  a  residence  in  the 
county  or  district.  The  cases  from  Cro.  Eliz.  (pp.  608, 
862,  862)  of  Clifton  vs.  Webb^  Blackboum  vs.  Michel- 
bourn,  Cotton  vs,  Webb,  expressly  decide  that  the  bond  is 
good  notwithstanding  the  bail  may  have  nothing  in  the 
county.  If  the  bond  be  good  in  law,  the  plaintiff  cannot 
complain  that  he  has  sustained  any  damages  until  he  shews 
that  the  bail  is  insufficient,  or  that  he  is  in  some  other 
way  injured  by  the  bail  not  living  within  the  county  or 
district.     The  motion  is  dismissed. 

Richardson,  Evans,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 


Lucy  Perry  and  Peter  Perry ^  adm^rs.^  vs.  David  Aiken. 

The  plaintifls  Issued  their  writ  returnable  to  Spring  Term,  1845, 
and  at  fall  term  of  the  same  year,  obtained  an  order  fbr  further  time 
to  declare.  At  Spring  Term,  1846,  no  declaration  having  be^i  filed 
within  the  period  limited  by  the  previous  order,  the  plaintifi  applied 
for,  and  obtained,  an  order  ler  yet  further  time  to  declare.  Heid^ 
on  appeal,  that  the  court  had  power  to  grant  the  btft  order. 

Every  order  entered  in  a  cause  is  such  a  continuance  of  it,  that 
the  party  cannot  be  held  to  have  let  fall  his  action,  until  a  year  and 
a  day  has  expired  from  the  entry  of  the  order. 

Before  Frost,  J.  at  Lancaster^  Spring  Termj  1846. 

The  report  of  his  Honor,  the  presiding  judge,  is  as  fol- 
lows: 

'<  The  ptaintiflb  issued  their  writ  in  this  case,  returnable 
to  Spring  Term,  1846.  At  Fall  Term,  1846,  an  order  was 
made  extending  the  time  for  the  plaintifb  to  file  their  dec* 
laration  ;  and  the  time  had  expired  before  the  sitting  of 
the  court.  On  motion,  further  time  was  granted  to  the 
plaintiff  to  declare.  This  seemed  to  be  warranted,  be* 
cause,  though  a  3rear  and  a  day  had  expired  since  the  su- 
ing out  of  the  writ,  yet  a  discontinuance  was  avoided  by 
the  order  made  in  the  case  at  Fall  Term,  1846 ;  and  until 
the  case  was  discontinued  by  neglect  to  take  any  step  for 
the  period  of  a  year  and  a  day,  the  plaintiff  had  not  so  let 
fall  his  action,  as  to  preclude  any  further  order  or  proceed- 
ing" 

The  defendant  appealed,  and  now  moved  the  court  to 
rererse  the  order,  on  the  ground : 

Because  the  writ  having  been  isstted  nK>re  than  a  year 
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and  a  day,  and  no  declaration  filed,  the  case  is  out  of 
court. 

Boyce  and  Johnson^  for  the  motion. 
,  contra. 

Curia^  per  Frost,  J.  A  cause  is  not  necessarily  out  of 
courty  because  the  plaintiff  has  not  declared  within  a  year 
and  a  day  from  the  return  of  the  writ ;  because,  if  unpre- 
pared, he  may  obtain  rules  for  further  time  to  declare,  in- 
definitely^  These  rales  do,  generally^  extend  the  time  for 
diKslaring  beyond  a  year  and  a  day  from  the  return.  The 
necessity  of  declaring  within  a  prescribed  time,  affects  only 
the  party,  and  does  not  abridge  the  authority  of  the  court  to 
control  and  direct  its  proceedings  as  may  be  most  conducive 
to  justice.  Every  order  entered  in  a  cause,  is  such  a  con- 
tinuance of  it,  that  the  party  cannot  be  held  to  have  let 
fall  bis  action,  until  a  year  and  a  day  has  expired  from  the 
date  of  the  entry,  Within  this  period,  it  is  in  the  discre- 
tion of  the  judge  to  grant  further  time  to  declare.  The 
point  was  ruled  in  So.  W.  Rail  Road  Bank  vs.  Duponif 
decided  on  appeal  from  Charleston,  Spring  Term,  184?. 
The  motion  is  refused. 

Richardson,  O'Nball,  Evans,  Butler  and  Ward- 
law,  JJ.  concurred. 


p.  Alexander^  sheriff  of  Pickens,   vs.  Elijiik  Collins^  a 

Constable. 

Where  property,  which  is  bound  by  the  lieD  of  a  Ji  /a.  is  sold  by 
a  constable  under  a  magistrate's  execution,  the  sheriff  with  whom 
the  JL  fa.  is  lodged,  has  no  right  of  actidn  against  the  constable  for 
the.  proceeds  of  the  sale. 

Before  Wabdlaw,  J.  cU  Pickens,  Spring  Term,  1846. 

This  was  an  appeal  from  the  decision  of  Wm.  GanU, 
magistrate,  from  whose  report  it  appeared  that  plaintiff,  aa 
sheriff  af  Pickens,  had  in  his  office  a  circuit  court  execu- 
tion, in  favor  of  W.  L.  Keith  vs.  J.  Whitten  and  J.  Car^ 
son ;  the  defendant,  Collins,  as  constable,  levied  a  magis- 
trate's execution  on  the  property  of  Whitten  and  Oarson, 
which  being  bound  by  the  older  lien  of  Keith's  fi.  fa.  the 
sherifl,  Alexander,  notified  the  constable  thereof,  previous 
to  the  sale,  and  required  the  payment  of  the  proceeds  of 
sale,  after  defraying  the  expenses  of  sale,  to  the  circuit 
court  execution  in  his  hands ;  the  constable  refusing  to 
pay  over  the  money,  this  suit  was  brought  to  recover  the 
same,  and  the  magistrate  gave  judgment  in  favor  of  the 
sheriff.  On  the  hearing  of  the  case,  the  presiding  Judge 
reversed  the  magistrate's  judgment,  and  the  plaintiff  gave 
notice  of  bis  intention  to  appeal,  and  now  moved  thift 
court  to  reverse  the  judgment  of  the  circuit  court,  and  af- 
firm the  judgment  of  the  magistrate,  on  the  ground, 

Because  his  Honor,  the  presiding  Judge,  erred  in  hold- 
ing that  the  action  was  improperly  brought  by  the  sheriff, 
no  objection  being  made  on  the  original  trial,  and  there 
being  in  fact  a  right  of  action. 

Keith,  for  the  motion. 
Norris,  contra. 
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CuricLi  per  YfkB.msAw^  J.  The  case  of  Blair  and 
Alexander  vs.  Harsebj/j  Dud.  367,  may  be  authority  for 
maintaining  that  a  plaintiff  in  a  circuit  court  execution, 
waiving  his  right  to  pursue  property  of  the  defendant, 
which  was  bound  by  the  lien  of  his  execution,  and  has 
been  sold  by  a  constable  under  a  magistrate's  execution, 
may,  after  notice,  recover  from  the  constable,  the  proceeds 
of  the  sale  in  his  hands.  But  the  general  lien  of  an  exe- 
cution cannot  give  to  the  sheriff  a  right  so  to  recover.  Af* 
ter  levy,  the  sheriff  acquires  an  interest  in  the  specific  pro* 
perty  levied  upon,  which  will  sustain  his  action  of  trover 
or  trespass  against  a  constable  or  other  person.  This  in- 
terest would,  in  a  contest  between  the  sheriff  and  a  con- 
staUe,  who  had  levied  before  the  sheriff's  levy,  but  after 
the  lien  of  the  execution  in  the  sheriff's  hands  attached, 
have  relation  back  to  the  commencement  of  the  lien,  so  as 
to  take  the  property  from  the  constable,  or  a  purchaser 
from  him.  But  it  would  hardly  be  permissible,  for  a  sher- 
iff who  had  actually  levied  before  the  constable's  sale,  to 
waive  the  right  and  duty  of  pursuing  the  property,  and  to 
claim  the  proceeds  of  that  sale.  However  that  might  be, 
it  is  plain  that  the  sheriff  here  cannot  claim  the  proceeds 
of  the  constable's  sale,  because  he  had  made  no  levy. 

The  motion  is  therefore  dismissed. 

Richardson,  O'Neall,  Evans,  Butler  and  Frost, 
JJ.  concurred. 


WUliam  Walker  vs.  Eli  Kennerly^  late  sheriff. 

Wh^e  an  action  is  brought  against  a  shenff,  under  the  68d  see* 
tion  of  the  Act  of  1839,  to  recover  the  penalty  of  fifty  per  eo^  per 
month, /or  refusingi  upon  demand,  to  pa^  over  money  collected  on 
execution,  proof  that  the  defendant  in  the  execution  directed  him  not 
to  pay  it  over,  is  not,  of  itself,  sufficient  to  excuse  the  sheriff 

Before  Richardson,  J.  cU  Hichlond^  Fall  Term$   1845. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  fol- 
lows: 

^*  This  was  an  action  on  the  Act  of  1639,  to  recover  tho 
penalty  of  60  per  cent,  on  twelve  hundred  and  fifty  dol<* 
lars,  received  and  kept  by  the  sheriff  for  seven  days  after 
demand  by  the  plaintiff. 

Bradley,  the  deputy  sheriff,  and  only  witness,  proved 
that  he  received  and  credited  on  the^.  fa.  of  W.  WuUcer 
vs.  Maybifij  in  September,  1844,  the  sum  of  twelve  hun- 
dred and  fifty  dollars  for  the  debt.  The  sheriff  instructed 
him  not  to  pay  it  over.  3d  October,  Mr.  Gregg,  Walkei's 
attorney,  demanded  the  money — witness  refused  to  pay  it. 
4th  October,  Mr.  Gregg  sent  a  demand  in  writing.  Brad- 
ley showed  this  demand  to  Kennerly  on  6th  October  ;  Ken- 
nerly  then  said,  he  had  promised  Maybin  not  to  pay  it  over. 
'^  It  was  a  deposit  only.''  On  same  day,  6th  October,  May- 
bin  sent  a  notice  to  Kennerly  not  to  pay  over  the  meney, 
that  Harrison  claimed  it. 

Bradley  said  there  was  no  wilful  default — ^that  the  mo- 
ney was  ready,  and  Kennerly  made  no  use  of  it.  But  af- 
terwards Mr.  Caldwell  advised  defendant  to  pay  it,  and  he 
did  so  on  11th  October.  I  instructed  the  jury,  that,  hard 
as  was  the  demand,  Kennerly  had  placed  himself  within 
the  penalty  of  the  Act — had  wilfully  refused  to  pay  on 
demand ;  where  there   was  no  contest  of  a  right  by  a 
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third  person  to  it ;  or  other  cause  to  justiff  his  reftisal, 
but  Maybiu's  notice,  which  any  defendant  might  as  well 
give  to  keep  a  creditor  out  of  bis  money-^that  the  cause, 
if  real,  ought  to  have  been  proved,  to  justify  the  sheriff's 
detention  of  the  mone]| ;  that  the  penalty  for  ooly  seven 
da3rs,  at  the  rate  of  60  per  cent,  a  month,  by  the  Act, 
would  belittle  more  than  10 per  cent,  on  the  $1260.  That 
this  per  centage  had  better  be  paid,  und  the  Act  upheld, 
than  to  set  the  example  of  a  sheriff  being  exempt  from 
any  penalty,  after  his  wilful  refusal  to  pay  over,  without 
any  justifying  excuse,  but  the  apparent  surmise,  and  no- 
tice to  hold  the  money  by  the  debtor  himself — whatever 
might  be  his  good  character,  or  the  good  intentions  of  the 
sheriff  himself. 

The  cose  made  a  question  of  strict  legal  ri^ht,  and  the 
plaintiff  had  the  law  on  his  side  ;  but  the  jury  found  for 
the  defendant." 

The  plaintiff  appealed  from  the  verdict  of  the  jury,  and 
now  moved  for  a  new  trial, 

Because,  as  it  was  clearly  proved  that  the  defendant,  as 
sheriff  of  Richland  district,  collected  the  sum  of  twelve 
hundred  and  fifty-four  dollars,  twenty-one  cents,  for  the 
plaintiff,  refused  to  pay  the  same  over  on  demand,  and  de- 
tained the  same  for  seven  days  after  demand  ;  and  no  ex- 
cuse by  reason  of  disputed  right,  or  other  suflicient  cause, 
was  offered  by  defendant  for  said  detention  ;  the  verdict 
of  the  jury  was  contrary  to  the  only  evidence  before  them, 
contrary  to  law,  and  contrary  to  the  instructions  ot  the 
presiding  Judge. 

Greggy  for  the  motion. 
Caldwell^  contra. 

Curia,  per  Wardlaw,  J.  It  is  unnecessary  now  to  con- 
sider whether  the  63d  section  of  theSherift'  Act  of  1839, 
11  Stat.  38,  under  which  this  action  is  brought,  by  the 
terms  ;  "Where  it  shall  appear  to  the  court,"  oootemplates 
the  action  of  the  Judge  only,  or  the  Judge  and  jnry,  in 
judging  of  the  snflkiency  of  the  excuse  which  a  sheriff 
may  offer.  Wherever  may  be  lodged  the  power  of  judg* 
ing,  the  duty  of  proving  is  thrown  upoo  the  sheriff.  This 
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Act  is  imperative,  and  neither  Judge  nor  jury  possesses  the 
power  of  dispensation,  or  of  pardoning  in  a  case  not 
brought  within  the  exception. 

This  court  concurs  in  the  view  taken  on  the  circuit, 
that  the  directions  of  the  defendant,  of  themselves,  with- 
out proof  of  other  cause,  form  no  excuse.  By  application 
of  the  money  to  the^.  /a.  the  sheriff  has  shewn  that  he 
regarded  the  delivery  of  the  mony  to  him  as  payment,  and 
not  as  a  deposit.  That  the  law  may  then  be  applied,  a  new 
trial  is  ordered. 

Richardson,  O'Neall,  Evans  and  Frost,  J  J.  con- 
curred. 

Butler,  J.  absent. 


Rebecca  Reid  vs.  James  A.  Stevenson. 

A  demandant  in  dower  need  not  make  out  a  regular  chain  of  title 
in  her  husband,  but  it  is  sufficient  for  her  to  shew  that  he  had  been  in 
possession  during  the  coverture ;  and  it  is  then  incumbent  on  the  de- 
fendant  to  shew  a  paramount  title  in  himself. 

Before  Frost,  J.  at  Union^  Spring  Term,  1846. 

Application  for  dower ;  issue  on  the  seisin  of  Zacha- 
riah  Reid,  demandant's  husband. 

There  was  no  proof  as  to  the  party  under  whom  the 
defendant  claimed  the  land.  No  grant  was  produced,  nor 
did  the  demandant,  in  any  way,  prove  title  in  her  husband. 
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She  proved,  however,  that  he  had  been  in  possession  of 
the  land  during  the  coverture,  for  about  fourteen  years. 

His  Honor  charged  the  jury,  that,  as  it  had  not  been 
shown  that  the  defendant  claimed  under  the  husband  of 
the  demandant,  she  should  have  proved  title  in  her  hus- 
band.    Terdict  for  the  defendant 

The  demandant  appealed,  and  now  moved  for  a  new 
trial,  on  the  ground  of  error  in   the  charge  of  his  Honor. 

Wrighty  for  the  motion. 
,  contra. 

Curia^  per  Frost,  J.  In  this  case  the  presiding  Judge 
erred  in  deciding,  that  it  was  necessary  for  the  demandant 
to  shew  title  in  her  husband  to  the  land  in  dispute,  in  or- 
der to  establish  her  claim  to  dower.  In  Forrest  vs.  Tram- ' 
melly  1  Bail.  77,  it  was  held  that  the  demandant  in  dower 
need  not  make  out  a  regular  chain  of  title  in  her  husband ; 
but  that  it  is  sufficient  for  her  to  show  that  he  had  been 
in  possession  during  the  coverture  ;  and  it  is  then  incum- 
bent on  the  defendant  to  shew  a  paramount  title  in  him- 
self. 

The  motion  is  granted. 

Richardson,  O'Neall,  Evans,  Butler  and  Ward- 
la^,  JJ«  concurred. 


The  State  vs.  W.  O.  Scurry. 

Indictmeot  for  trading  with  <*  a  eertaiD  slave  of  W.  GL  named  An- 
thron."  The  evidence  proved  a  trading  with  Antrum  or  Antriw^ 
Heldy  that  the  variance  was  inunaterial. 

Be/ore  Richabdson,  J.  at  Williamsburgh^  Spring  Term, 

1846. 

This  was  an  indictmeDt  for  trading  with  a  slave. 

The  indictment  charged  that,  on  the  night  of  the  alleged 
trading,  W.  G.  Scurry,  the  defendant,  purchased  some  corn 
from  a  slave,  the  property  of  William  Graham,  named  "An- 
thron,"  The  evidence  proved  a  trading  with  "Antrum  or 
Antrim,"  as  the  witness  pronounced  this  name  and  spelt  it. 

In  his  charge  to  the  jury,  his  Honor  stated  that  the 
name,  as  laid  in  the  indictment,  differed  so  little  from  that 
which  was  proved  to  be  the  name  of  the  slave,  he  being 
identified  by  the  witness,  that  the  variance  might  be  mere- 
ly in  spelling,  and  was  immaterial,  and  that  they  might 
find  the  defendant  guilty,  if  satisfied  of  the  act  of  trading, 
&c.     Verdict,  guilty. 

The  defendant  appealed,  and  now  moved  for  a  new  trial, 
on  the  ground, 

That  the  indictment  alleged  a  tradinir  with  '^  a  cer- 
tain  slave  of  William  Graham,  named  Anthron  /'  and  the 
evidence  proved  a  trading  with  Antrum  or  Antrim  ;  that 
the  variance  in  this  respect  was  fata),  and  that  his  Honor 
should  have  so  charged  the  jury  ;  whereas,  he  charged 
that  it  was  immaterial. 

/.  S,  ijf.  Richardson,  (for  Rich.  A  Porter)  submitted  a 
written  argument. 

Mclver,  Solicitor,  contra. 

Curia,  per  Richardson,  J.  In  deciding  this  case,  I 
incorporate,  verbatim,  the  brief  argument  of  the  defend- 
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ant's  counsel.  It  exemplifies  the  brevity,^  that  might  be 
well  adopted  before  the  Appeal  Conrt,  in  cases  turning  upon 
law  points  alone,  and  enforces  the  exact  point  of  appeal. 

^  The  general  rule  is,  if  the  name  is  not  idem  sotians, 
the  variance  is  fatal.  3  Stark,  on  Ev.  1678  e/  seq. ;  1  Ch. 
PL  303  ;  Note  to  Bristmo  vs.  Wright^  1  Smith  Lead.  Gas. 
332,  (19  Law  Lib.  244.) 

^  An  indictment  charging  the  personation  of  McCann 
is  not  satisfied  by  proving  that  the  prisoner  personated  Mo- 
Cum.     3  Stark.  Ev.  1678. 

«<  Crouch  for  Couch,  held  fatal  on  motion  for  non-suit. 
WhUwM  vs.  Befinett,  3  B.  d^  P.  669. 

*'  Tarbart  for  Tabart,  held  &tal.  Bingham  vs.  Dickie^ 
1  Eng.  C.  L.  R.  276. 

^'  Shakepeare  for  Shakespeare,  fatal  on  plea  in  abate- 
ment.    King  vs.  Shakespeare,  18  East,  83. 

"  Baron  Waterpark,  of  Waterfork,  for  Waierpark,  held 
fatal  on  motion  for  non-suit.  Walters  vs.  Mace,  2  Barn. 
A  Aid.  766. 

^^^oodright  for  Goodnight,  fatal  on  motion  for  non- 
suit.    Cherry  vs.  Fergeson,  2  McM.  15. 

'*  Willison  for  Willision,  fatal  on  plea  in  abatement. 
Bull  vs.  Franklin,  2  Sp.  46. 

*'  Shutliff  for  Shirtliff,  fatal  on  motion  for  non-suit.  1 
Ch.  PI.  307. 

''  These  authorities,  (especially  the  note  to  Bristow  vs. 
Wright,  19  Law  Lib.  244)  it  is  respectfully  submitted, 
shew,  not  only  that   the  variance  was  fatal,  but  also  that 
the  question  of  variance  is  one  of  law  for  the  court  to  de- 
cide." 

If  the  name  of  the  owner  of  the  slave  had  been  so  er- 
roneously set  forth  in  the  indictment,  the  decisions  addu- 
ced would,  perhaps,  have  been  unanswerable,  and  a  new 
trial  ordered  :  because  every  slave  necessarily  presupposes 
some  certain  owner  or  master ;  and  there  is  a  customary 
standard  for  a  freeman's  family  name.  But  the  names  of 
slaves  are  vague  and  very  like  the  names  often  applied  to 
other  chattels  :  and  these  are  as  well  known  by  description 
and  the  owner's  name. 
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In  the  case  before  us,  the  name  of  the  slave,  like  the 
time  and  place,  is  introduced  to  indicate  and  Sx  the  in- 
stance of  an  illicit  trading  with  a  slave  of  W.  Graham.  It 
is  part  of  the  description  of  the  illicit  trading :  and  to  pre- 
vent the  danger  of  a  second  indictment  for  the  same  tra- 
ding. But  this  would  be  subject  of  evidence  cUiunde^  and 
depends  little  upon  the  uncertain  orthography  of  the  ne- 
gro's name  or  its  precise'  sound.  The  identity  of  the  sub- 
stantive trading  would  be  the  question. 

The  case  before  us  is  an  instance.  The  witness  called 
the  name  Antrum  or  Antrim^  and  being  requested,  he  spelt 
it  both  ways.  This  witness  proved  the  identity  of  the 
charge,  with  the  slave  of  Wm.  Graham :  which  was  the 
substantive  ofience  as  alleged ;  and  this  cannot  be  materi- 
ally varied  by  the  mis-spelling  of  the  name  of  the  slave. 
It  does  not  contradict  the  description,  nor  endanger  the  de- 
fendant. In  such  cases,  certainty  to  a  common  intent  is 
sufficient;  (2  Hawk.  Ch.  26  ;  1  Ch.  C.  L.  211 ;  State  vs. 
Cranky  2  Bail.  70.) 

O'Neall,  Evans,  Butleb,  Wabdlaw  and  Frost,  JJ, 
concurred. 


William  W,  Chray  vs.  James  P.  Bell. 

What  is  reasonable  time  in  making  demand  and  giving  notice, 
where  a  note  is  past  due  when  indorsed,  must  alwa3rs  be  left,  as  a 
question  of  &ct,  to  the  jury. 

An  action  against  the  maker  to  the  first  term  after  the  indorsement, 
is  a  sufficient  demand,  and  if  the  indorser  knows  of  the  action  within 
a  reasonable  time,  it  is  sufficient  notice. 

On  the  11th  October,  a  note,  then  past  due,  was  indorsed  by  the 
defendant  to  the  plaintifi*,  and  on  the  20th  February  after,  the  plaintiff 
sued  the  drawer  and  indorser  by  separate  writs.  The  note  was  ne- 
gotiated in  Sumter  District,  and  the  drawer  and  indorser  lived  within 
a  few  miles  of  the  place  where  it  was  negotiated, — the  plaintiff  be- 
ing a  resident  of  North  Carolina.  Without  further  proof  of  demand 
and  notice,  the  case  was  submitted  to  the  jury,  who  found  for  the 
plaintiff     Verdict  sustained. 

Before  O'Nball,  J.  at  Sumter^  Spring  Term,  1846. 

This  case  will  be  found  reported  in  2  Rich.  67.  The 
report  of  the  second  trial,  by  his  Honor,  the  presiding 
Judge,  is  as  follows : 

^'Tbis  was  an  action  of  assumpsit  brought  by  the  plain- 
tiff on  the  indorsement  of  a  note  after  due,  made  by  R. 
R.  Spann,  and  payable  to  the  defendant  or  bearer. 

It  appeared  that  the  note  was  made  27th  December, 
1842,  due  three  months  after  date,  which,  with  the  days  oif 
grace,  would  make  it  payable  the  30th  of  March,  1843. 
About  the  time  the  note  was  due,  the  defendant  traded  it 
off  in  Charleston  for  merchandize,  but  before  the  goods 
were  sent  to  him,  the  person  to  whom  he  had  traded  it 
declined  to  keep  it,  and  refused  to  deliver  the  goods.  The 
defendant  got  Mr.  Ballard,  who  was  going  to  the  city,  to 
call  for  the  note,  which  he  did,  and  the  holder  not  being 
at  home  when  he  called,  he  left  his  address,  and  received 
the  note  inclosed  in  a  letter.     On  his  return  home  to  Prov- 
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idence,  he  opened  the  letter  and  handed  the  note  to  the  de- 
fendant, who,  either  then  or  immediately  after,  requested 
him  to  take  the  note  and  trade  it  off,  and  for  so  doing, 
agreed  to  give  him  fifty  dollars.  Bell  had  indorsed  the 
note,  when  he  sold  it  in  Charleston  ;  his  name  still  remain- 
ed upon  the  note ;  and  Ballard  traded  the  note  to  the 
plaintiff  for  a  wagon  apd  gear,  which  he  said  was  of  the 
value  of  the  note,  two  hundred  and  fifty  dollars.  It  was 
abundantly  proved  that  the  consideration  of  the  note  was 
gaming, 

Spann  was  insolvent  at  the  time  the  note  was  traded. 
Spann  and  Bell  lived  iu  a  few  miles  of  Providence,  where 
the  note  was  traded.  When  it  was  traded,  Spann  was 
from  home,  probably  in  the  west,  and  the  plaintiff  was  so 
told  by  Ballard.  Spann's  family  were,  however,  at  home. 
Spann  has  a  large  property  in  his  hands,  settled  on  his 
wife.  The  note  was  traded  to  the  plaintiff,  on  llth  Octo- 
ber, 1643 ;  he  sued  Spann  and  the  defendant,  by  separate 
writs,  on  the  20th  February,  1844,  and  recovered  judg- 
ment against  Spann,  at  Fall  term,  1844.  Execution  was 
lodged  26th  October,  and  returned  nulla  bona. 

There  were  counts  on  the  note  against  the  defendant,  as 
maker,  indorser,  and  as  the  drawer  of  a  bill  of  exchange. 

The  defendant  moved  for  a  non-suit,  on  various  grounds, 
which  are  set  out  in  his  grounds  of  appeal.  I  overruled 
the  motion,  and  the  case  went  to  the  jury,  who  were  in- 
structed that  the  defendant  was  liable  if  the  plaintiff  had 
used  due  diligence  in  enforcing  payment.  That,  I  told 
them,  was  a  question  for  them.  That  to  me  it  seemed 
enough,  in  a  note  negotiated  after  due,  if  the  plaintiff  had 
sued  to  the  first  term  the  maker,  and  the  defendant  knew 
of  such  suit.  In  this  case,  being  sued  himself,  it  might 
be  that  that  would  be  evidence  enough  to  satisfy  them  that 
he  knew  the  maker  had  failed  to  pay  on  demand,  and  if  so, 
that  was  enough. 

The  jury  found  for  the  plaintiff.'* 

The  defendant  appealed,  and  now  moved  for  a  non-suit 
or  new  trial,  on  the  following  grounds : 

1.  Because  there  was  no  proof  of  any  diligence  at  all 
before  the  action  was  commenced  against  the  defendant. 
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2.  Because  the  proceedings  against  Spann  were  not  suf- 
ficient evidence  of  demand  and  refusal.  Ist.  Because  the 
service  of  a  writ  in  assumpsit  is  not,  m  any  case^  a  suffi- 
cient/yre^en/men^  and  demand,  2d.  Because,  tn  Mm  COM, 
the  writ  was  served  on  Spann  after  the  action  against  the 
defendant  was  commenced. 

3.  Because  the  action  ag^nst  the  defendant  was  not  suf- 
cient  notice  of  presentment  and  demand.  1st.  Because 
the  service  of  a  writ  in  assumpsit  is  not,  in  any  case,  a 
sufficient  notice  of  presentment  and  demand.  2d.  Be- 
cause the  action  against  the  defendant  was  commenced  be- 
fore the  writ  Was  served  on  Spann. 

4  Because  his  Honor  ruled,  and  so  charged  the  jury, 
that  there  was  no  necessity  to  prove  a  demand  before  ac- 
tion commenced  against  the  defendant ;  that  the  action 
against  the  defendant  was,  of  itself,  sufficient  evidence  of 
notice ;  and  that  the  actions  against  the  defendant  and 
Spann,  commenced  at  the  same  time,  were  sufficient  evi- 
dence of  demand  and  notice. 

/.  S,  O.  Richardson  J  for  the  motion. 
J.  M,  DeSaussure,  contra. 

Ckit  ta,  per  O'Ne all,  J.  The  former  decision  in  this 
case  settled  that,  on  the  indorsement  of  a  note  negotiated 
after  due,  the  question  of  reasonable  diligence  in  making 
a  demand  of  payment  from  the  maker,  and  giving  notice 
of  such  demand  to  the  indorser,  was  one  of  fact,  and 
*^  must  always  be  left  to  the  jury."  It  would  be  enough 
to  say,  in  answer  to  the  motion  for  non-suit,  there  was 
some  evidence  of  both  demand  and  notice— enough,  it 
seemed,  to  satisfy  the  jury  of  both  facts. '  So,  too,  the  mo- 
tion for  a  new  trial  might  be  answered,  by  saying  that  the 
question  of  diligence  was,  in  exact  conformity  to  the  deci- 
sion of  the  Court  of  Appeals,  previously  made  in  this  case, 
left  to  the  jury.  But  it  is  perhaps  due  to  the  learned  coun- 
sel for  the  motion,  and  to  his  ingenious  argument,  that  the 
case  should  be  a  little  more  fully  considered. 

According  to  our  cases  of  Eccles  vs.  Ballard^  2  McC. 
388  ;  Barrett  vs.  May^  2  Bail.  1 ;  Benton  vs.  Gibson,  1 
Hill|  66y  the  indorser  of  a  note  after  dge,  is  to  be  regarded 

10 
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either  as  the  guarantor  of  its  payinent,  or  as  the  drawer  of 
a  new  bill.  Both  stand  upon  the  same  principles,  and  it 
is  hardly  necessary  to  distinguish  in  what  precise  charac- 
ter he  is  to  be  charged.  I  am,  however,  prepared  to  go 
much  farther,  and  to  hold  that  the  indorser  of  a  note  ne^ 
gotiated  after  due,  is  to  be  regarded  either  as  a  new  ma- 
ker, or  as  the  drawer  of  a  bill  on  a  man  without  funds, 
(the  maker  who  has  failed  to  pay)  in  neither  of  which 
cases  is  a  demand  of  payment  or  notice  at  all  necessary. 
But  a  majority  of  the  court  is  not  as  yet  prepared  to  go  so 
far. 

The  rule  stated  in  Benton  vs.  GHbsan,  that  there  must 
be  a  demand  of  payment  from  the  maker,  and  notice  to 
the  indorser,  either  actual  or  constructive,  within  a  reason- 
able timej  in  order  to  make  the  indorser  of  a  note,  nego- 
tiated after  due,  liable,  received  the  sanction  of  this  court 
in  Chadwick  vs.  Jeffersy  1  Rich.  397 ;  and  also  in  this  very 
case  when  it  was  before  this  court  at  a  former  term. 

In  Benton  vs.  Oibson  and  Chctdwick  vs.  Jeffers^  it  was 
very  properly  held,  that  an  action  at  law  against  the  maker, 
was,  itself,  a  sufficient  demand  of  payment  from  the  maker 
and  if  brought  in  reasonable  time,  and  the  indorser  knew 
of  the  institution  of  the  action,  either  at  its  commence- 
ment or  immediately  after  it,  it  would  be  enough  to  charge 
him.  In  this  case  the  action  was  brought  to  the  first  term 
after  the  indorsement.  That  was  certainly  in  reasonable 
time^  and  if  the  indorser  had  been  sued  the  next  day  after 
the  institution  of  that  action,  it  seems  to  be  conceded  that 
it  might  have  furnished  sufficient  evidence  of  demand  and 
notice,  to  have  justified  the  jury  in  finding  both.  For  then 
it  is  said  that  the  jury  might  have  inferred,  in  the  lapse  of 
a  day,  that  the  indorser  might  have  been  informed  of  the 
action  against  the  maker.  But  where  the  actions  against 
the  maker  and  indorser  are  simultaneously  commenced, 
it  is  supposed  that  there  can  be  no  inference  of  knowledge 
of  demand  and  non-payment  before  suit  against  him.  But 
I  do  not  perceive  the  difficulty.  The  actions  against  the 
maker  and  indorser  carry  with  them  the  presumption  of 
previous  defaults  in  both.  This  might  justify  the  jury,  in 
a  case  like  the  present,  in  concluding   that  there  had  been 
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a  demand  of  payment,  and  notice  before  suit  brought.  But 
one  writ  must  be  lodged  before  the  other — it  may  be,  and 
the  jury  might  conclude,  that  it  was  the  writ  against  the 
maker  which  was  first  lodged,  and  then,  in  the  same  in- 
stant of  time,  the  indorser  was  informed  before  the  writ 
against  him  was  lodged.  But  I  regard  the  actions  against 
the  maker  and  indorser,  as  constructive  demt^nd  and  notice. 
They  are  exactly  like  the  case  of  an  action  on  a  note  pay- 
able on  demand ;  the  writ  is  regarded  as  the  demand,  and 
as  having  constructively  that  effect  to  precede  and  support 
the  action. 

In  this  case,  the  maker  and  indorser  lived  within  a  very 
short  distance  of  one  another  ;  and  that  fact,  with  the  iQ>> 
stitution  of  the  suits,  might,  although  slight  evidence  (if 
the  actions  have  not  the  constructive  effect  which  I  have 
suggested)  justify  the  jury  in  finding  demand  and  notice. 
In  a  case  where  the  justice  is  so  manifestly  with  the  plain- 
tiff, the  court  will,  even  upon  very  slight  evidence,  sustain 
the  verdict. 

The  motions  are  dismissed. 

Evans,  Wardlaw  and  Frost,  JJ.  concurred. 
Richardson  and  Butler,  JJ.  absent  at  the  argument* 


Catharine  Zimmerman  vs.  John  Sale. 

A  marks-man  may  bind  himself  by  a  written  contract,  simply  by 
putting  his  mark  to  it,  without  his  name  appearing  either  where 
the  mark  is  made,  or  in  any  other  part  of  the  contract 

Before  Wardlaw,  J.  at  Abbeville,  Spring    Term,  1846. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  fol- 
lows : 

"  This  was  a  sum.  pro.  to  recover  the  sum  specified  in  a 
writ'ten  promise  to  pay  the  hire  of  negroes,  clothe  them, 
&c.  The  writing  was  thus :  "  We  or  either  of  us  prom- 
ise to  pay,^  <&c. 

(Signed,)  X 

J.  E. 

as. 

It  was  proved  that  John  Sale  made  the  ^,  and  had 
promised  afterwards  to  pay  \he  money. 

Upon  the  allegation  of  a  parol  undertaking,  I  would 
have  decreed  against  the  defendant — but  I  could  not  con- 
sider him  as  party  to  a  writing  in  which  his  name  was 
not  mentioned,  and  with  which  his  connection  could  be 
•established  only  by  parol,  altogether  dehors  the  writing. 

I  ordered  a  non-suit." 

The  plaintiff  appealed,  and  now  naoved  this  court  to  set 
aside  the  non-suit,  because. 

His  Honor,  the  presiding  Judge,  held  that  a  mark,  un- 
accompanied by  a  name  indicating  the  maker  of  the  mark, 
was  an  insufficient  signature  to  charge  the  defendant  as  a 
party  to  the  instrument. 

Wilsony  for  the  motion. 
Jones,  contra. 
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Curia^  per  Richardson,  J.  According  to  my  under- 
standing  of  the  case  of  Chnmis  vs.  Beards  2  Brer.  R.  37, 
the  case  before  as  is  decided  by  that  case.  By  the  statement 
of  that  case,'  the  defendant's  notes,  as  in  the  present  case, 
had  not  the  name  attached  to  her  mark  ;  but  the  mark  be- 
ing identified,  this  was  holden  by  the  court  sufficient 
evidence  of  her  signature.  But  as  doubts  may  be  felt 
whether  her  name  may  not  have  been  added  to  her  mark, 
which  is  the  usual  form  of  subscribing  by  marks-men,  I 
will  endeavor  to  shew  that  the  defendant's  mark  to  the 
note  now  before  the  court,  and  without  his  name  being 
added  to  his  mark,  is,  of  itself,  a  sufficient  signature  to 
make  him  liable  upon  principles  of  law.  The  legal  posi- 
tion is  this :  that  a  mark  constitutes  a  binding  signature. 

It  is  usual  for  some  bystander  to  write  the  name  of  the 
marks-man,  to,  or  about,  his  mark  ;  and  this  form  of  sub? 
scribing  the  name  of  a  marks-man,  has  been  recognized 
and  well  established.  But  putting  the  name  to  the  mark, 
can  be  no  more  than  for  a  memento  of  who  was  the  marks- 
man. It  is  the  marks-man's  own  subscription  that  proves 
his  obligation  to  pay  the  note — not  the  writing  of  a  third 
person.  There  might  be  no  witnesses  present,  but  marks- 
men. What,  then,  should  we  do  ?  Certainly  not  disfran- 
chise the  parties.  Any  maker  of  a  note  may  subscribe  his 
name  illegibly,  or  in  Greek  or  Chinese  characters,  but  this 
will  not  lesson  his  obligation ;  and  the  only  legal  differ- 
ence between  these  and  a  marks-man,  would  be  that  be- 
tween a  learned  man  and  an  illiterate  marks-man.  Each 
would  be  required  to  be  equally  decyphered  or  interpreted; 
and  when  broaght  home  to  the  signer  of  the  note,  all 
would  have  the  same  reasons  for  binding  him,  and  the 
sane  law,  because  they  equally  sifl^ned  the  writing.  In  all 
sueh  cases  the  question  would  be,  what  was  the  contract 
written?  the  signing  of  which,  in  either  way,  equally 
bound  the  signer  to  fulfil.  They  all  fall  under  this  gene- 
ral principle— if  a  man  make  an  ambiguity,  he  may  puz- 
zle, but  he  cannot  thereby  the  less  warrant  the  fiilfilment 
of  bis  contract  Law  wonld  be  a  cobweb,  to  let  him 
break  the  assurance  of  his  responsibility  in  that  way,  whe- 
ther done  by  design,  or  inability  to  write  his  name.     The 


78  Dial  vs.  Neuffbr. 

ancient  way  of  authenticating  by  seals  or  stamps,  had  the 
same  reason  that  we  now  have  for  allowing  marks  for  sig- 
natures— ^that  is,  the  frequent  instances  of  mere  marks-men. 
Such  men  must  neither  be  disfranchised  on  the  one  hand, 
nor,  on  the  other,  allowed  to  elude  the  contracts  they  have 
so  underscored.  The  non-suit  is,  therefore,  set  aside,  and 
a  new  trial  ordered. 

O'Neall,  Evans,  Wardlaw  and  Frost,  JJ.  concur- 
red. 


William  H.  Dial  vs.  C.  Neufer,  and  John  Neuffer^  her 

husband, 

A  married  womaii  may  become  hfeme  sole  trader  in  the  business 
of  keeping  a  boarding  house. 

Before  O'Neall,  /.  at  Richland,  Spring  Tertnj  1846. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  fol- 
lows: 

'<  The  defendants  were  sued  on  a  due  bill,  made  by  defend- 
ant, C.  Neuffer,  and  an  account  for  bread  furnished  her. 
The  due  bill  was  also  given  for  a  balance  due  for  bread. 
The  plaintiff  is  a  baker. 

The  defendant,  C.  Neuffer,  is  a  married  woman,  the  wife 
of  John  Neuffer,  and  was  so  at  the  making  of  the  con- 
tracts. She  had  previously  given  a  month's  notice  of  her 
intention  to  become  a  feme  sole  trader. 

She  kept  a  boarding  house,  and  the  bread  was  furnished 
to  her  for  the  use  of  herself  and  her  guests. 

She  acted,  and  was  considered,  as  a  feme  sole  trader. 
Her  husband  had  nothitig  to  do  with  the  boarding  house. 
It  was  her  separate  business. 
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1  thought  that,  according  to  the '  cases  in  this  State,  the 
business  of  keeping  a  boarding  house  was  such  an  one  as 
to  which  a  feme  covert  might  become  a  feme  sole  trader. 
I  therefore  decreed  for  the  plaintiff. " 

The  defendants  appealed,  on  the  following  ground. 

Because  one  of  the  defendants,  Catharine  Neuffer,  was 
improperly  joined  with  her  husband,  John  Neuffer ;  the  bu- 
siness of  keeping  a  boarding  house  not  being  such  as,  by  the 
laws  in  force  in  this  State,  will  admit  of  the  wife's  acting  in 
the  capacity  of  a  feme  sole  trader. 

iS^.  R.  Blacky  for  the  motion,  cited  1  McM.  60 ;  Harp. 
Eq.  R.  149 ;  1  Hill,  428 ;  2  Bay,  154,  333 ;  1  Eq.  Rep. 
446. 

Tyadetoellj  contra. 

Per  Curiam.  The  court  concurs  in  the  judgment  be- 
low.    The  motion  is  dismissed. 

Richardson,  O'Neall,  Evans,  Wardlaw  and  Frost, 
JJ.  concurring. 

Butler,  J.  absent  at  the  argument. 


Jacob  P.  SiurgeoH  m.  John  TV.  Phfd. 

A  plat  annexed  to  a  grant,  representing  the  land  as  ^nnfimny 
fourteen  thousand  nine  hundred  acres,  located  so  as  to  cover  one 
hundred  and  thirty-six  thousand  acre& 

In  locating  lands,  course  and  distance  are  disregarded  where  they 
conflict  with  marks  made  by  the  sunreyor,  or  with  well  ascertained 
natural  or  artificial  marks  called  for  on  the  pht 

Before  Butler,  J.  at  Sumter,  Fall  Term^  1846. 

Trespass  to  try  title.  The  principal  q^aestion  in  the  case 
related  to  the  location  of  a  grant  to  Robert  Fullwood,  da- 
ted 1st  October,  1793,  under  which  the  plaintiff  claimed. 
The  grant  described  the  situation  of  the  land  as  follows  : 

'^  Situate  in  the  District  of  Camden,  between  Lynch's 
Creek  and  Black  River,  bounded  N.  E.  by  said  Fullwood, 
and  Thomas  and  Samuel  Chandler's  lands ;  S.  E.  by  Tho- 
mas McFadden's  and  William  McKnigbt's ;  N.  W.  and  S. 
W.  by  Daniel  Conyer's  and  Hugh  Gamble's ;  all  other 
sides  vacant." 

The  plat  annexed  to  the  grant  represented  the  land  as 
containing  fourteen  thousand  nine  hundred  acres. 

Stephen  H.  Boyken,  the  surveyor  appointed  on  the  part 
of  the  plaintiff,  said  he  commenced  liis  survey  on  the  di- 
viding line  between  the  districts  of  Sumter  and  Williams- 
burgh,  at  the  point  of  its  contact  with  Lynch's  Creek,  that 
line  being  laid  down  as  one  of  the  boundaries  of  the  Full- 
wood  grant.  He  pursued  that  line  to  Pudding  swamp, 
because  it  is  represented  on  the  original.  From  Pudding 
swamp  he  ran  to  the  Georgetown  road,  because  it  was 
called  for ;  then  changed  his  course  and  run  on  that  road 
as  far  as  the  original  authorized  him  to  go ;  thence  run  a 
straight  line  to  a  pond  called  the  Duck  pond,  and  known 
as  the  Fullwood  boundary.     He  did  not  pursue  the  ngzag 
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course  of  the  original,  because  he  could  find  no  marked 
trees  to  guide  him ;  there  he  stopped  on  the  line.  Went 
on  to  where  Wilson's  road  crosses  Thick  branch.  This 
being  a  notorious  point,  he  commenced  running  towards 
Lynch's  creek,  on  CassePs  line,  which  was  a  junior  grant, 
and  called  for  Fullwood's  as  aboundary.  In  thus  running  had 
to  change  the  course  on  the  original;  run  N.  E.  instead  of 
N.  W.  When  he  came  to  the  end  of  Cassel's  grant,  cross- 
ed Pudding  swamp,  and  run  on  Chandler's  line,  which 
was  called  for  as  a  boundary  by  the  grant ;  continued  on 
this  line  to  Lynch's  creek,  then  went  back  and  closed  the 
line  from  Duck  pond  to  Wilson's  road  and  Thick  creek. 

The  surveyor  on  the  part  of  the  defendant  concurred 
in  the  location,  that  is,  if  such  a  grant  could  be  allowed 
to  be  located.  The  original  called  for  14,900  acres,  and 
it  run  out  136,000  acres ;  of  course  to  make  this  dispro- 
portion, the  distance  had  to  be  greatly  extended.  The 
trespass  being  proved,  the  plaintiff  closed. 

The  questions  submitted  to  the  jury  were  those  of  facts 
connected  with  the  location,  and  the  matter  of  damages. 
Verdict  for  the  plaintiff,  and  $5  damages. 

The  defendant  appealed,  and  now  moved  this  court  for 
a  new  trial,  on  the  following  grounds : 

1.  That  the  true  location  of  the  land  in  question,  does 
not  embrace  the  alleged  trespass. 

2.  Because  the  face  of  the  plat  demonstrates  that  the 
marks  of  location  were  not  laid  down  by  rule,  but  con- 
jectural! y  ;  and  in  such  ease,  course  and  distance  can 
alone  be  safely  resorted  to. 

3.  The  original  survey  ought  not  to  have  been  extend- 
ed twenty-two  miles  from  Lynch's  creek  to  the  George- 
town road,  without  some  evidence,  that  what  is  now  termed 
the  Georgetown  road,  is  the  same  road  which  existed  at  the 
time  of  the  original  survey,  and  is  found  now  where  it 
existed  then,  63  years  ago. 

4.  Because  the  calls  are  at  a  distance  grossly  extrava- 
gant, and  purely  conjectural.  It  would  be  a  manifest  vio- 
lation of  the  rules  heretofore  established  by  the  court,  to 
follow  them  out ;  the  grant  is  for  14,900  acres,  and  the 
re-survey  contains  136,000. 

11 
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6.  The  original  survey  was  never  actually  made.  It 
was  a  fire-side  survey.  The  warrantor  survey  was  dated 
20th  Nov.  1791,  and  the  survey  was  certified  22d  Nov. 
1791.  Whereas,  the  plaintiff's  surveyor  testified,  that  it 
took  him  twenty-eight  days  to  make  the  re-survey — and 
that  the  original  survey,  if  actually  made,  could  not  have 
teen  effected  in  less  than  fourteen  days.  In  such  cases, 
course  and  distance  ought  to  govern,  and  not  the  calls. 

6.  The  grant  was  a  fraud  upon  the  State  and  its  citi- 
zens, and  ought  not  to  be  sustained.  It  might  as  well 
have  embraced  the  whole  of  the  State  by  a  nominal  survey. 

7.  Because  his  Honor  charged  that  no  actual  survey,  by 
a  deputy  surveyor,  was  necessary  to  give  validity  to  a 
grant. 

8.  His  Honor  charged  that  the  call  for  the  Chandler 
tract,  and  the  call  of  the  Cassel's  grant  for  Fullwood, 
were  conclusive  in  favor  of  the  plaintiff's  location.  That 
the  survey  must  extend  to  them,  notwithstanding  the  dis- 
tance. 

9.  Because  his  Honor  charged  the  jury,  that  although 
the  deputy  surveyor  may  not  have  known  the  distance  of 
Pudding  swamp  from  Lynch's  creek,  yet  he  knew  that  the 
Williamsburg  line  crossed  it  somewhere,  and  having  noted 
it  as  a  mark  of  location,  it  must  govern  where  found. 

W,  F.  DeSmissure^  for  the  motion. 
Moses^  contra. 

Curia^  per  Evans,  J.  The  grounds  of  appeal  relate 
to  the  location  of  the  grant  to  Fullwood,  under  which  the 
plaintiff  claims.  Independent  of  the  fact,  that,  in  order 
to  reach  the  natural  marks  called  for  on  the  original  plat, 
the  lines  have  to  be  extended  so  as  to  include  136,000 
acres,  instead  of  14,900  acres,  there  is  nothing  in  the  \o^ 
cation  of  this  land  differing  from  the  ordinary  cases  which 
arise  in  the  administration  of  Justice.  The  south  eastern 
boundary  is  the  old  parish-line  which  now  divides  the  dis- 
trict of  Sumter  from  the  district  of  Williamsburg,  begin- 
ning where  that  line  touches  Lynch's  creek.  There  can 
be  no  doubt  about  the  beginning  corner.  The  parish-line 
is  thence  represented  as  the  boundary  to  the  Georgetown 
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road,  crossing  the  Lake  road,  Camp  branch,  Little  and  Big 
Kingstree,  Snflth's  branch.  Long  branch,  Lowry's  bay,  the 
road  leading  to  Lynch's  creek  and  Pudding  swamp.  But 
in  order  to  extend  this  line  from  Lynch's  creek  to  the 
Georgetown  road,  crossing  all  these  natural  marks  or  sta- 
tions, it  is  necessary  to  extend  the  distance  called  for  on 
the  original  plat  from  480  chains,  or  six  miles,  to  1710 
chains,  upwards  of  twenty-one  miles.  Since  the  decision 
of  the  case  of  PiMwood  vs.  Chraham^  1  Rich.  491,  it  is  no 
longer  a  question  that  natural  marks  shall  control  course 
and  distance,  even  though  the  line  should  exceed  the  length 
called  for  four  or  five  fold.  In  this  case,  there  can  be  no 
doubt  of  the  identity  of  the  natural  marks.  They  are  all 
well  established,  and  Pudding  swamp,  one  of  them,  is  rep- 
resented about  its  actual  distance  from  the  Georgetown 
road.  From  the  termination  of  this  south-eastern  line, 
the  next  boundary  is  along  the  Georgetown  road,  with  oc- 
casional departures  from  it  to  the  west- — a  distance  appa- 
rently on  the  plat  of  about  five  miles.  TKe  general  course 
is  then  changed,  and  after  running  various  lines,  the  plat 
calls  for  a  corner  on  Thick  branch  near  Wilson's  road, — 
which  are  known  marks,  and  according  to  all  the  establish- 
ed principles  of  location  must  govern  in  fixing  the  extent 
of  the  land  Ia  that  direction.  I  do  not  mean  to  say,  (nor 
is  it  necessary  to  the  decision  of  this  case)  that  the  plat 
made  by  the  surveyor  is  a  correct  location  of  all  the  inter- 
mediate points  from  the  Georgetown  road  to  Thick  creek 
and  Wilson's  road  ;  but  the  line  cannot  be  ^un  in  any  way 
frood  one  of  these  points  to  the  other  without  including  the 
land  in  dispute  between  these  parties.  The  same  remark 
applies  in  running  the  lines  from  Wilson's  road  and  Thick 
cfreek  to  Lynch's  creek,  whether  they  are  run  with  refer- 
ence to  the  adjacent  land  called  for,  or  by  course  and  dis- 
tance to  Lynch's  creek,  which  is  the  boundary  on  the 
North.  The  surveyor  has  located  the  land  on  this  side 
by  the  boundary  of  the  adjacent  lands  called  for ;  and 
this,  according  to  the  authorities,  is  the  correct  rule  where 
these  adjacent  lands  can  be  ascertained  with  sufficient  cer- 
tainty. The  principles  by  which  plats  of  land  are  to  be 
located,  are  well  established  by   a  variety  of  decisions. 
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These  rules  are  well  laid  down  in  the  case  of  Bradford 
vs.  PittSj  2  Mill,  316,  and  in  the  late  case  of  Fullwoodvs. 
Graham^  and  if  there  be  any  principle  clearly  established, 
it  is  that  mere  distance  is  never  regarded  when  it  conflicts 
with  either  the  actual  marks  made  by  the  surveyor  or  the 
well-l^certained  marks  called  for  on  the  plat,  such  as  creeks, 
swamps,  rivers  or  roads.  In  the  location  of  land,  the  inquiry 
always  is,  what  was  intended  to  be  included  within  the  plat? 
The  question  is  always  one  of  intention,  and  in  arriving 
at  this  we  must  have  regard  to  the  most  certain  evidences 
of  intention.     Now  the  trees  that  the  surveyor  marked ; 
the  rocks  that  he  set  up ;  the  fixed  and  permanent  objects 
which  he  calls  for,  are  more  certain  indications  of  intention 
than  distances  or  even  courses.     These  should  be  resorted 
to  only  where  the  others  fail.     But  it  is  only  where  these 
evidences  of  intention  conflict,  that  one  is  to  override  the 
others.     The  location  is  to  be  made  in  reference  to  all  of 
them,  where  it  is  practicable.     But  in  this  case,  it  is  im- 
possible to  locate  the  land  with  reference  to  course  and  dis- 
tance merely,  without  an  utter  disregard  of  all  the  well 
known  and  clearly  defined  objects  which  are  represented 
on  the  plat.     Can  there  be  any  doubt  that  the  surveyor  in- 
tended his  south-east  boundary  to  be  the  parish-line  from 
Lynch's  creek  to  the  Georgetown  road? — ^and  yet  you  cannot 
give  effect  to  this  intention,  without  extending  the  line 
nearly  four  times  the  length  called  for.     Can  there  be  any 
doubt  that  he  intended  the  Georgetown  road  to  be  in  part  his 
boundary,  and  a  line  or  lines  running  from  it  to  a  point  near 
where  Wilson^s  road  crosses  Thick  creek,  and  from  thence 
by  Chandler's  land  to  Lynch's  creek  ?     But  this  cannot  be 
done,  unless  we  disregard  distances  and  sometimes  cour- 
ses.    As  I  understand  the  case,  the  land  in  dispute  is  with- 
in the  FuUwood  grant  according  to  any  location   which 
can  be  made  of  it,  unless  all  the  natural  marks  be  wholly 
disregarded,  and  the  location    be  made  by  course  and  dis- 
tance alone.     But  this  cannot  be  done  without  a  disregard 
of  all  the  principles  heretofore  established.     The  motion 
is  dismissed. 

Richardson  and  O'Meall,  JJ.  concurred. 

Butler,  J.  absent. 


Henry  Gibson  vs.  John  W.  Durham. 

The  use  of  a  road  for  twenty  years  through  the  uniDclosed  land 
of  another,  will  not,  of  itself,  giye  a  right  of  way  by  prescription. 
There  must  be  proof  that  the  use  was  adyerse :  asd  proof  that  on 
one  occasion  the  party  claiming  the  road  had  caused  to  be  removed 
from  it  a  few  saplings  that  had  been  felled  across  it,  is  not  sufficient 
evidence  that  his  use  was  adverse. 

Before  Frost,  J.  at  Fairfield,  Spring  7'crm,  1846. 

The  report  of  bis  Honor,  the  presiding  Judge,  is  as  fol- 
lows: 

"This  was  an  action  on  the  case  for  obstructing  a  road. 
It  passed  from  the  plaintiff's  plantation  to  Peay's  ferry 
road,  (a  public  road,)  in  part,  for  the  distance  of  two  or 
three  hundred  yards,  through  woodland  belonging  to  the 
defendant.  About  two  years  ago  the  defendant  cleared 
the  woodland,  and  by  the  enclosure  of  it  obstructed  the 
road.  The  proof  was,  that  the  plantation,  as  appurtenant 
to  which  the  plaintiff  claims  the  road,  formerly  belonged 
to  Picket.  Twenty-three  or  twenty-five  years  ago.  Picket 
used  the  road  as  a  wagon  way  to  the  public  road,  and  it 
seemed  that  the  course  of  it  had  not  materially  been  va- 
ried. The  continuous  use  of  the  road  was  proved  from 
the  time  Picket  owned  the  plaintiff's  plantation,  till  it  was 
obstructed  by  the  defendant.  When  Picket  was  owner 
some  saplings  were  felled  one  night  across  this  road,  and 
the  public  road  obstructed  in  the  same  manner.  This  was 
not  done  by  Durham,  nor  for  the  purpose  of  interrupting 
the  right  to  the  use  of  the  road,  but  was  supposed  to  have 
been  done,  in  frolic,  by  some  of  Picket's  friends,  on  the 
occasion  of  his  marriage.  The  saplings  were  cleared  out 
of  the  road  the  morning  after  they  had  been  cut  down,  by 
Picket's  overseer,  that  Picket  might  pass  along  it  on  his 
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way  home.  This  was  the  only  act  or  circumstance  indi- 
cating an  adverse  claim  to  the  use  of  the  road,  by  Picket 
or  by  any  person  claiming  under  him.  A  road  had  been 
cleared  by  Picket  to  the  Union  road,  about  the  time  the 
first  use  of  the  disputed  road  was  proved,  which  was  soon 
discontinued.  He  had  also  a  bridle  path  to  the  Chester 
road,  across  the  land  of  Harrison.  The  plaintiff  owns 
Harrison's  land,  and  may  make  a  good  waggon  road  in 
that  direction,  over  his  own  land,  to  the  Chester  road. 
On  this  proof  the  plaintiff  was  non-suited." 

The  plaintiff  appealed,  and  now  moved  this  court  to  set 
aside  the  non-suit,  on  the  following  grounds: 

1.  That  the  fact  of  opening  a  road  through  the  wood- 
land of  another  person  to  a  given  plantation,  is  such  an 
assertion  of  right  on  the  part  of  the  owner  of  the  planta- 
tion, and  such  a  trespass  as  authorizes  the  owner  of  the 
woodland  to  sue ;  and  that  the  continuous  use  of  said  road 
for  twenty  years,  confers  a  right  of  way  on  those  using 
the  road  as  appurtenant  to  the  plantation  to  which  it  is 
opened. 

2.  That  the  opening  a  load  through  woodland  is  a  very 
different  operation  from  riding  or  hunting  through  wood- 
land, and  that  although  the  latter  practice  may  be  tolera- 
ted on  account  of  the  situation  of  the  country,  the  former 
act  is  a  trespass  which  can  be  presumed  to  originate  only  in 
a  claim  of  right. 

3.  That  the  road  in  dispute  having  been  extended  only 
from  one  plantation  to  a  public  road,  and  having  been  used 
for  upwards  of  twenty  years,  and  kept  open  and  in  repair 
by  the  owners  of  the  plantation,  was  strictly  a  private  way, 
without  any  pretext  of  being  a  neighborhood  path,  and  it 
is  submitted  that  the  non-suit  decides  that  no  private  right 
of  way  can  be  acquired  through  woodlands. 

4.  That  the  evidence  showed  every  act  of  ownership  in 
keeping  the  road  open  which  the  nature  of  the  ground  re- 
quired, and  the  question  of  adverse  user  should,  under  the 
evidence  in  this  case,  have  been  submitted  to  the  jury. 

McCall,  for  the  motion. 
Boyccy  contra. 
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Curia^  per  Evans,  J.  Very  little  need  be  said  in  this 
case.  The  rules  of  law  regulating  private  ways  have 
been  very  fully  considered  in  a  series  of  cases  heretofore. 
By  these,  it  is  clearly  settled  that  the  use  of  a  road  through 
the  uninclosed  land  of  another,  will  not,  of  itself,  give  a 
title  by  prescription.  There  must  be  something  adverse 
in  the  use  to  give  title;  {^Sims  vs.  Davis  and  7)fgart^ 
Chev.  1 ;  Nash  vs.  Peden^  1  Sp.  17.)  In  this  ca^e  there 
was  no  proof  of  any  act  shewing  that  the  use  was  not  per- 
missive. Every  thing  proved  was  consistent  with  the  title 
of  the  owner  of  the  land.  There  was  no  evidence  that 
the  plaintiff,  or  those  under  whom  he  claimed,  had  opened 
the  road  or  worked  on  it,  or  bad  done  any  thing  which  in- 
dicated that  he  claimed  the  way  as  a  right..  The  removal 
of  the  saplings  by  his  overseer  cannot  be  so  regarded.  A 
similar  act  had  been  done  \\\  Nash  vs.  Peden^  which  the 
court  regarded  as  wholly  insufficient  to  establish  adverse 
use.  The  only  question  about  which  any  difference  of 
opinion  can  exist  is,  whether  the  evidence  should  not  have 
been  submitted  to  the  jury.  If  it  had  been,  and  the  jury 
bad  found  for  the  plaintiff,  a  new  trial  must  inevitably  have 
been  granted,  as  was  done  in  the  case  of  Nash  vs.  Peden^ 
before  referred  to.  There  was  nothing  to  refer  to  the  jury. 
The  facts  were  clear,  and  the  question  was  one  of  law, 
whether  the  plaintiff  had  established  any  right  to  recover. 
The  jury  might  have  conjectured  that,  as  the  road  termi- 
nated at  the  plaintiff's  house,  the  former  owner  of  the  land 
had  laid  it  out.  But  he  who  claims  an  easement  on  ano- 
ther's land,  must  establish  it  clearly :  the  proof  must  amoui^t 
to  something  more  than  conjecture  or  probability. 

The  motion  is  dismissed. 

Richardson,  O'Neall,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 
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sent,  I  made  contracts,  and  be  generally  confirmed  my 
contracts. 

Defendant  held  a  note  on  me  for  $66,  and,  I  suppose, 
apprehended  loss.  She  and  I  bar^ned — a  buggy  was  to 
be  built  for  her  with  a  top,  at  $87.50,  and  my  note  to  be 
taken  In  payment.  The  buggy  may  have  been  commenced 
before  the  dissolution,  but  I  think  not.  It  was  built  and 
finished  afterwards.  In  September  last,  I  delivered  the 
buggy  to  her  without  a  top — the  top  was  afterwards  to 
have  been  put  on.     Without  a  top,  it  is  worth  about  $76. 

I  don't  know  that  plaintiff  knew  of  the  contract  I  had 
made.  Soon  after  the  bnj^  was  delivered,  he  came,  as  if 
he  had  just  heard  of  it,  and  said  the  arrangement  could 
not  stand. 

The  note  was  delivered  to  me  about  two  weeks  before 
return  day — a  day  or  two  before  this  suit  was  commenced, 
I  think.  I  gave  no  receipt  for  the  note,  and  did  not  charge 
myself. 

I  never  kn^w  of  any  other  case  where  I  sold  work  to 
pay  my  own  debts,  except  one  to  Klugh,  about  which  plain- 
tiff was  specially  consulted. 

Plaintiff  and  I  have  not  settled.  I  don't  know  whether, 
in  the  account  of  my  wages,  he  can  save  himself." 

On  this  testimony,  his  Honor  decreed  for  the  defendant : 
and  the  plaintiff  appealed,  and  now  moved  this  court  to 
reverse  the  decree,  on  the  following  grounds : 

1st.  Because  the  proof  was  clear  that  the  buggy,  for  the 
pric^  of  which  this  action  was  brought,  was  the  property 
of  the  plaintiff,  and  that  he  never  had  assented  to  the  con- 
tract between  the  defendant  and  McNeill,  that  the  proceeds 
should  be  applied  to  the  payment  of  the  debt  of  witness, 
McNeill. 

2nd.  Because  there  was  no  evidence  that  McNeill  had 
any  authority  from  the  plaintiff  to  receive  money  for  work 
done  in  his  shop,  or  make  any  arrangement  as  to  the  pro- 
ceeds. 

3rd.  Because  the  witness  (McNeill)  had  no  authority  to 
•ell  or  dispose  of  the  plaintiff's  property  in  payment  of  hit 
own  debt. 

4th.  Because  the  defendant  had  notice,  before  she  gave 
12 
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np  to  tbe  witness  (McNeill)  his  note,  that  the  plaintiff  would 
insist  upon  the  payment  of  the  purchase  money  to  hioa, 
and  the  defendant  still  retained  the  buggy,  and  thereby  be- 
came liable  to  pay  the  purchase  nx)ney. 

McOowen,  for  the  motion. 
Cunningham^  contra.   ' 

Curia^  per  Wardl  aw,  J.  There  was  no  proof  that  the 
defendant  had  Information  of  the  various  relations  which 
subsisted  between  the  plaintiff  and  McNeill,  and  no  ground 
for  imputing  to  the  defendant  any  collusion  with  McNeill 
to  injure  the  plaintiff.  I  thought  on  the  circuit  that  the 
evidence  authorized  the  conclusion,  that  under  the  circum- 
stances, the  plaintiff  was  bound  by  McNeill's  contract  to 
barter  a  buggy  for  his  note,  just  as  if  the  barter  had  been 
for  provisions  or  materials.  This  court  assents  to  this 
view;  and  directs  me  to  assign  an  additional  ground  in 
support  of  the  decree. 

If  the  plaintiff  had. a  right  to  disaffirm  McNeill's  con- 
tract, and  has  done  so,  there  has  been  no  sale :  the  buggy 
is  yet  the  plaintiff's  : — the  defendant  has  not  received  mo- 
ney for  it,  and  so  the  plaintiff  cannot  waive  the  tort  and 
maintain  assumpsit  for  money  had  and  PBoeived  ^— tbe 
plaintiff,  instead  of  holding  the  defendant  responsible  for 
money  which  she  had  not  agreed  to  pay,  should  have  de- 
manded the  buggy,  and  brought  his  action  for  it. 

The  motion  is  therefore  dismissed. 

Richardson,  O'Neall,  Evans,  Butlbr  and  Frost,  J  J. 
concurred. 


/.  R.  LUtle  vs.  John  Todd  and  D.  Goodman. 
Drury  F.  Hall  f>9.  The  Same. 
Samuel  C.  LUtle  vs.  The  Same. 

In  a  criminal  case,  witnesses  sabpoenaed  for  the  defendant  are  not 
entitled  to  costs,  though  the  defendant  be  found  guilty. 

Before  Wardlaw,  J,  at  Anderson^  Springs  Term^  1846. 

These  cases  were  appeals  from  the  decision  of  a  magis- 
trate; and  were  each  founded  on  subpoenas  issued  at  the 
instance  of  the  appellants,  to  procure  the  testimony  of  the 
appellees,  in  an  indictment  preferred  in  the  court  of  ses- 
sions against  Todd  and  Goodman,  for  forcible  entry  and 
detainer.  The  appelles  had  each  attended  two  days,  and 
claimed  two  dollars  each  for  attendance,  and  thirty-two 
cents  each  for  probate  of  ticket.  The  verdict  rendered 
against  the  defendants  in  the  sessions  was  guilty.  The 
magistrate  held  that  they  were  liable  on  the  tickets,  and 
gave  judgment  accordingly.  On  hearing  the  cases,  on  the 
magistrate's  report,  the  presiding  Judge  affirmed  the  judg- 
ments, and  dismissed  the  appeals,  from  which  decision  the 
defendants  again  appealed,  and  now  moved  this  court  to 
reverse  the  decision  of  the  presiding  Judge,  on  the  ground, 

Because  a  witness  subpoenaed  by  a  defendant  indicted 
for  a  misdemeanor  in  the  sessions,  is  not  entitled  to  tax  his 
costs,  or  demand  payment  for  his  attendance,  whether  the 
verdict  on  the  trial  thereof  be  for  or  against  the  defen- 
dant. 

Vandiverj  for  the  motion. 
Whitfield^  contra. 

Curia,  per  Frost,  J.  The  Act  of  1721,  7  Stat.  170, 
gives  costs  to  witnesses  in  civil  cases  only.     The  Act  of 
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179L  6  Stat.  156,  among  the  costs  provided  for  altomeys 
'^  in  extraordinary  cases,"  allows  for  "each  material  witness" 
the  compensation  which  they  may  still  demand.  The 
Acts  of  1827  and  1839  having  made  no  change  in  this  par- 
ticular, the  Act  of  1791  must  be  construed  by  reference  to 
the  Act  of  1721.  That  construction  has  long  prevailed  in 
practice,  so  that  witnesses  fbr  the  defendant,  in  criminal 
cases,  have  not  been  allowed  costs  as  in  civil  cases.  If  the 
accused  cannot  enforce  the  attendance  of  material  witnes- 
ses without  paying  them,  he  might  frequently,  by  poverty 
and  imprisonment,  be  left  defenceless.  In  felonies,  the  Act 
ot  1839  gives  to  the  accused  the  security  of  a  recognizance 
for  the  attendance  of  witnesses — thereby  recognizing  the  du- 
ty of  the  State,  in  prosecutions  for  crime,  to  take  care  that 
justice  be  not  overborne  by  partial  proof.  In  misdemeanors, 
the  accused  may  have  a  writ  of  subpoena  ;  but  this  pro- 
cess will  avail  very  little  if  it  may  be  enforced  only  on  condi- 
tion of  paying  the  costs  of  the  witnesses'  attendance.  If 
they  may  claim  costs,  as  in  civil  cases,  they  may  refuse  to 
attend,  unless  the  amount  be  tendered.  In  Rex  vs,  Cooke 
^*  Jenkinsofiy  1  C.  <&  P.  321,  it  was  ruled  that  a  witness 
for  the  defendant  in  a  criminal  case  could  not  demand  his 
expenses  ;  nor  would  the  court  order  them  to  be  paid.  In 
a  note  to  this  case,  by  the  reporters,  it  is  stated  that  the 
point  had  never  been  decided — but  the  better  opinion  was 
that  the  witnesses'  expenses  could  not  be  demanded.  These 
authorities  confirm  the  construction  of  the  Act  of  1791, 
which  restricts  the  allowance  of  costs  for  the  attendance 
of  witnesses  to  civil  cases. 
The  motion  is  granted. 

Richardson,  O'Nball,  EvanBi  Butler  and  Ward- 
law,  JJ.  concurred. 


Iscuic  Clement  vs.   OUy  Mattison. 

A  husband  will  be  liable  for  necessaries  furnished  his  wife,  if  he 
drive  her  away  from  his  house,  she  not  having  been  guilty  of  adnl* 
tery. 

So  also  will  he  be  liable,  if  he  treat  her  with  ietniui,  although 
he  may  not  have  desired  to  expel  her  from  his  house. 

So  also  will  he  be  liable,  if  he  refuse  to  receive  her  on  her  return, 
although  she  may  have  departed  without  cause. 

Insauity  from  delirium  tremens  will  avoid  a  contract  of  marriage  \ 
but  whether  the  party  was  really  insane  or  only  intoxicated,  it  a 
question  of  &ct  for  the  jury  to  decide. 

Before  Wardlaw,  J,   at  AndersoHj  Spring  Term^  1846. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  fol- 
lows : 

''  This  was  an  action  of  assumpsit,  brought  by  the  father 
of  Polly  Clement  against  the  defendant,  charged  as  her 
husband,  for  four  years'  boarding,  clothing,  and  other  ne- 
cessaries furnished  to  her.     The  questions  were, 

1.  Was  the  defendant  her  husband  ? 

2.  Did  the  circumstances  proved,  authorize  a  third  per- 
son, without  the  assent  of  the  husband,  to  charge  the  bus- 
band  for  necessaries  supplied  to  the  wife  'I 

As  the  appeal  seems  to  be  mainly  from  the  verdict  of 
the  jury,  and  as  there  was  a  vast  mass  of  testimony,  to 
much  of  which  1  might  not  give  the  prominence  which 
the  defendant's  counsel  may  suppose  it  is  entitled  to,  I  send 
my  notes  of  testimony  taken  on  the  trial,  as  my  report  of 
the  facts,  without  any  attempt  to  arrange  or  condense 
them.  * 


*  This  testimony  is  omitted,  in  conformity  with  the  order  of  the 
Court  of  Appeals,  which  directs  the  Reporter  to  ^  publish  the  re- 
port without  me  evidence."  R 
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I  held  that  a  wife,  (not  having  been  guilty  of  adultery) 
went  abroad  with  a  husband's  credit  for  necessaries, 

1.  When  he  had  treated  her  with  sevitia^  although  he 
may  not  have  desired  to  expel  her  from  his  honse. 

2.  When  he   had  driven  her  oway,  intending  to  do  so. 

3.  When  he  had  refused  to  receive  her  upon  her  return, 
although  she  may  have  departed  without  cause. 

I  refused  the  motion  for  non-suit,  and  submitted  the  evi- 
dence on  this  head  to  the  jury — directing  them,  if  they 
found  for  the  plaintiff,  to  consider  the  value  of  the  wife's 
services  to  him,  in  estimating  the  sum  to  be  allowed  for 
necessaries. 

I  held  that  marriage,  like  other  contracts,  required  the 
assent  of  capable  parties ;  that  the  ceremony  would  be 
void  if  one  of  the  parties  was  insane — that  insanity  from 
delirium  tremens  was  not  to  be  distinguished  from  other 
insanity,  but  was  to  be  carefully  distinguished  from  mere 
intoxication. 

I  called  attention  to  what  Dr.  Evins  had  said,  that  every 
thing  here  proved  might  have  resulted  from  mere  intoxi- 
cation, and  said  that  equivocal  symptoms  should  be  care- 
fully inquired  into-in  this  connexion  examining  the  testimo- 
ny, which  went  to  shew  that  the  defendant  had  quit  drink- 
ing before  the  attack,  and  was  not  drinking  during  the 
continuance  of  the  symptoms  described. 

I  adverted  to  the  evidence  and  medical  authorities  read, 
which  shewed  that  disease  resulting  from  the  cessation  of 
stimulants,  might  be  mild  or  aggravated,  in  any  degree, 
from  the  ordinary  nervousness  of  a  drunkard  after  a  de- 
bauch, to  the  wildest  extravagance  of  a  furious  madman  ; 
and  pointed  out  the  existence  of  delusion  as  a  plain  indi- 
cation of  insanity. 

I  held  that  the  acknowledgment  of  the  wife,  after  mani- 
fest recovery,  was  not  a  confirmation  of  a  void  act,  but 
strong  evidence  that  the  insanity  had  not  previonsly  exist- 
ed, and  may  have  been  believed  or  supposed. 

I  thought  that  all  the  evidence  about  Polly's  character 
was  misjudged,  and,  not  going  farther,  was  irrelevant ;  bdt 
I  heard  all  that  was  offered,  no  objection  being  made.  I 
said  that  a  marriage  to  a  bad  woman  was  vdid,  no  less 
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than  one  to  a  good  woman — and  that  I  could  not  see  how 
the  wife^s  character  was  important  to  the  question,  unless 
there  was  such  disparity  or  degradation  as  would  furnish, 
of  itself,  evidence  that  the  man  mu§t  have  been  out  of  his 
senses. 

I  most  carefully  abstained  from  the  intimation  of  my 
own  opinion,  and  think  that  neither  party  could  have  de- 
tected my  leaning  from  any  observations  I  made. 

The  jury  found  for  the  plaintiff  $300." 

The  defendant  appealed,  and  now  renewed  hi$  motion 
for  a  non-suit,  on  the  ground  that 

The  conduct  of  the  defendant,  to  his  alleged  wife,  was 
not  such  as  authorized  her  to  depart  from  his  house,  and 
carry  with  her  his  credit  for  necessaries. 

And  failing  in  this  motion,  then  he  moved  for  a  new 
trial,  on  the  following  grounds. 

1.  Because  the  whole  proof  on  the  part  of  the  plaintiff, 
as  well  as  on  the  part  of  the  defendant,  shewed  that  the 
defendant  was  not  in  his  proper  mind  when  the  marriage 
ceremony  was  performed. 

2.  Because  there  was  no  proof  that  the  marriage  ever 
wa«  consummated  by  the  parties ;  and  the  ceremony  being 
in  the  usual  form,  the  marriage  was  incomplete  until  con* 
summated  by  cohabitation. 

3.  Because  the  defendant  being  a  laborer,  his  alleged 
wife^s  services  in  the  house  of  her  father  should  have  been 
considered  a  compensation  iq,  law  for  the  necessaries  fur- 
nished  by  hij||. 

4.  Because  nis  Honor  erred  in  charging  the  jury  that 
the  symptoms  proved  to  have  existed,  at  the  marriage, 
would  all  apply  as  well  to  a  common  state  of  drunkenness 
as  to  delirium  tremens. 

6.  Because  his  Honor  charged  that  all  those  symptoms 
of  delirium  tremens  may  exist  without  producing  a  state 
•f  insanity,  or  a  want  of  capacity  to  ma^  a  contract. 

6.  Because  Us  Honor  charged  that  if  the  defendant 
acknowledged  his  alleged  wife  in  a  lucid  lAtervali  it  af* 
finned  the  marriage  and  made  it  validL 

7.  Becaase  his  Honor  charged  th«t  ihere  waa  nothing 
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in  Polly's  character  which  would  go  to  prove  that  the  mar- 
riage took  place  in  a  state  of  derangement  or  insanity. 

8.  Bftcause  the  verdict  of  the  jury  was  contrary  to  law 
and  evidence. 

Perry ^  for  the  motion, 
Whitnery  contra. 

Ouria^  per  Wardlaw,  J.  This  court  is  satisfied  with 
the  refusal  of  the  motion  for  non-suit,  and  with  all  the  in- 
structions given  to  the  jury ;  remarking  that  the  report  of 
the  instructions  does  not  sustain  some  of  the  allegations  in 
the  (pounds  of  appeal. 

The  case  is  a  highly  interesting  one.  It  is  all-impor- 
tant to  the  defendant  that  he  should  not  be  held  bound  by 
the  marriage  contract,  if  he  has  never  entered  into  it.  It 
is  to  the  wife^  and  to  society  at  large,  important  that  the 
contract,  if  once  made,  should  be  preserved  indissoluble. 
The  marriage  contract  Having  been  in  form  properly  made, 
the  whole  case  turned  upon  the  question  of  the  defendant's 
capacity.  That  question  was  fully  argued,  and  £&irly  sub- 
mitted to  the  jury.  The  reading  of  the  testimony  as  a 
whole,  may  produce  an  impression  favorable  to  the  defen- 
dant's motion  ;  but  the  court  cannot  know  what  portions 
of  the  testimony  the  jury  believed.  There  were  many 
witnesses,  of  various  appearance,  and  no  doubt  of  various 
character.  Perhaps  a  narration  of  the  truth  as  the  jury 
saw  it,  would  require  parts  of  the  testimony  which  im- 
press the  reader  most  to  be  expunged,  and  other  parts, 
which  seem  of  slight  import,  to  be  dwelt  upon  as  most  im- 
portant. Another  trial  might  increase  the  great  number  of 
witnesses  which  were  examined,  and  might  produce  perju* 
ries,  (of  which,  on  both  sides,  there  have  already  been  fre- 
quent and  strong  imputations,)  but  is  not  likely  to  add  to 
the  information  necessary  for  attaining  the  truth  of  the 
question.  This  court  must,  then,  in  this  case,  (as  it  does 
in  most  other  cases  of  verdicts  found  upon  facts  submitted 
to  a  jury,)  confirm  the  determination  of  the  tribunal  to 
which  it  properly  belongs  to  answer  all  questions  of  &ct. 

The  motion  is  dismissed. 

Richardson,  CVNeall,  Evanb,  Butlbr  and  FrosTi  « 
JJ.  concarred. 


Ex  parte  Jeremiah  Uintan. 

On  the  trial  of  a  suggestioD  under  the  priaoa  bounds  Act,  a  wit* 
nees  for  the  plaindfl  is  not  incompetent,  morel  j  because  he  is  surety 
for  the  defendant  to  a  promissory  note,  on  which  judgment  has  been 
recovered  against  the  witness  and  defendant 

Before  H.  A.  Jones,   Commissioner   of  Special  Bailj  at 

AbbeviUej2ith  January j  1846. 

The  defendant,  Jeremiah  Hinton,  had  been  arrested  by 
virtue  of  a  ca.  sa.  at  the  suit  of  William  Smith,  and  this 
was  his  application  for  discharge,  under  the  prison  bounds 
Act.  His  discbarge  was  objected  to,  on  the  ground  that 
the  defendant's  schedule  waafalse,  in  that  he  had  not  in- 
eluded  in  it  either  his  interest  in  the  land  on  which  he 
lived,  or  the  proceeds  of  the  labor  of  himself  and  his  mi- 
nor children. 

On  the  trial,  one  Emry  Yan  was  offered  as  a  witness 
for  the  plaintiff,  and  excluded  on  the  ground  set  forth  in 
the  ground  of  appeal.  The  jury  found  for  the  defendant, 
and  the  plaintiff  appealed,  and  now  moved  for  a  new  trial, 
on  the  ground,  inter  alia, 

That  the  commissioner  of  special  bail  improperly  ex* 
eluded  the  testimony  of  Emry  Yan,  as  incompetent,  be- 
cause said  Emry  Yan  was  surety  of  the  said  Jeremiah  Hin- 
ton on  a  note  to  Jefferson  K.  Davis,  upon  which  notejudg- 
ment  had  been  obtained  asfainst  the  said  Emry  Yan  and 
Jeremiah  Hinton  and  another. 

McOowenj  for  the  motion. 
Cunningham^  contra. 

Curia,  per  Butler,  J.     There  are  some  circumstances 
connected  with  the  trial  of  this  case  which  would  incline 
13 
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the  court  to  a  new  trial,  independently  of  the  legal  grband 
upon  which  the  motion  is  granted.  As  we  are  satisfied  on 
that  ground,  it  will  be  unnecessary  to  advert  to  any  other. 

We  think  there  was  no  legal  objection  to  the  competen- 
cy of  Van  as  a  witness  on  the  issue  upon  which  he  was 
called  to  give  evidence.  He  was  not,  like  Davis,  a  judg- 
ment creditor,  dor  does  it  necessarily  follow  that  he  wiU 
ever  occupy  that  position  from  his  present  relations  to  Hin- 
ton and  Dhavis.  It  may  be  that  Hinton  may  get  time,  and 
hereafter  pay  the  debt  upon  which  Yan  is  security.  So 
long  as  Hinton  has  the  power  to  discharge  the  debt,  the 
interest  and  liability  of  the  security  are  contingent  and  un- 
certain. It  is  sufficient  to  say,  that  at  the  time  the  witness 
was  called  to  give  evidence,-  he  could  not  insist  upon  or 
enforce  any  of  the  rights  of  a  judgment  creditor.  Such 
a  creditor,  by  aiding  to  convict  his  debtor  of  rendering  in  a 
false  schedule,  would  acquire  immediate  and  certain  ad- 
vantages in  the  enforcenient  of  his  execution  ;  as  he  would 
thereby  deprive  the  debtor  of  availing  himself  of  the  in- 
solvent Acts  for  his  relief.  Se6  the  case  of  Clerry  vs. 
Spears^  2  Sp.  686.  The  witness,  Yan,  may  have  had  a  strong 
bias,  or  even  the  temptation  of  a  probable,  though  remote 
interest,  to  influence  him,  under  the  supposition  that  Davis 
might  avail  himself  of  his  rights  to  coerce  payment  from 
Hinton  ;  and  that  he  would,  in  consequence  of  it,  be  dis- 
charged from  his  liability  as  security,  .  If  the  detention  of 
Hinton  in  confinement  would  operate,  ipso  facto^  as  a  dis- 
charge of  Van  from  his  liability,  or  could  give  him  imme- 
diately and  certainly  the  power  and  advantage  of  a  judg- 
ment creditor,  then  his  evidence  would  be  incompetent. 
But  as  no  such  direct  consequences  can  follow,  his  inter- 
est in  the  issue  to  be  determined  was  contingent  and  com- 
paratively uncertain,  and  should,  therefore,  go  to  his  credit 
and  not  his  competency. 

Motion  granted. 

Richardson,  O'Neall,  Evans,  Wardlaw  and  Frost, 
J  J.  concurred. 


William  S,  Ferguson  vs.  Allen  Coleman. 

Defendant,  by  instrument  in  writing,  dated  in  Jannaryi  1843,  pro- 
mised to  pay  OB  the  first  January,  1844,  to  the  plaintifi,  nine  hundred 
and  two  dollars  and  filty  cents,  ^  if  cotton  should  rise  to  eight  cents, 
by  the  first  November  next,  and  if  not,  to  pay  ^ve  hundred  dollars." 
It  was  proved  that  the  consideration  of  the  contract  was  the  purchase 
money  of  a  tract  of  land,  and  that  cotton  did  rise  to  eight  cents  some- 
time between  the  date  of  the  instrument  and  the  first  November,  1843. 
Heldj  that  the  plaintifi  was  entitled  to  recover  the  larger  sum  ;  that 
the  agreement  was  not  a  wager  on  the  price  of  cotton — and  that  the 
word  ^  in  th^  instrument,  meant  en  or  bejore,  and  not  on  or  nea/r. 

Before  Frost,  J.  at  Chester^  Spring  Term^  1846.^ 

'  This  was  an  action  on  an  instrument,  dated  31st  Janu- 
ary, 1843,  whereby  the  defendant  prooiised ."  to  pay  on  the 
first  of  January,  1844,  to  W.  S.  Ferguson,  or  bearer,  nine 
hundred  and  two  dollars,  fifty-eight  cents,  if  cotton  should 
rise  to  ei(2rht  oents  by  tho  first  November  next,  and  if  not, 
to  pay  five  hundred  dollars,  for  value  received.'^  It  was 
admitted  at  the  trial,  that  this  instrument  was  given  in 
part  payment  of  a  tract  of  land  which  the  defendant  had 
purchased  of  the  plaintifif ;  and  it  was  proved  on  the  part 
of  the  plaintifif,  that  beCWeen  the  date  of  the  agreement  and 
the  first  of  November,  1843,  the  highest  prices  of  cotton 
were,  in  Columbia,  8 1-2  and  8  3-4  cents,  and  in  Charles- 
ton, 9  and  9  1-4  eents. 

The  defendant  contended,  1st.  That  the  agreement  was 
a  wager  on  the  price  of  cotton.  2d.  That  according  to  the 
true  construction  of  the  instrument,  the  defendant  was  only 
bound  to  pay  the  larger  sum,  if  cotton  was  selling  for 
oight  cents  on  or  near  the  first  of  November,  and  that  this 
had  not  been  shewn. 

Under  the  instructions  of  his  Honor,  the  presiding 
Judge^  the  jury  found  for  the  plaintifif  the  larger  sum. 
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The  defendant  appealed,  and  now  moved  this  court  for 
a  new  trial. 

Boyce  and  Gregg^  for  the  motion. 
' contra. 

Curia,  per  Frost,  J.  The  objection  chiefly  urged 
against  the  insiractions  of  the  circuit  5udge,  affiscts  the 
construction  of  the  agreement  to  pay  the  larger  sum  ex- 
pressed in  the  note,  '^  if  cotton  should  rise  to  eight  cents  by 
the  first  of  November  next."  It  appeared,  by  ^admissions 
at  the  trial,  that  the  defendant  was  treating  with  the  plain- 
tiff for  the  purchase  of  a  tract  of  land  ;  and  declining  to 
give  the  price  which  the  plaintiff  asked,  it  was  agreed  that 
the  defendant  should  pay  a  certain  sum  if  cotton  advanced, 
or  less  if  it  did  not.  The  defendant  insists  that  the  im- 
port of  the  agreement  is,  that  cotton  should  rise  to  eight 
cents '' at  or  near"  the  first  of  November.  The  various 
significations  to  which  the  necessities  of  language  have 
applied  this  and  other  propositions,  would  render  any  con* 
struction  of  the  agreement,  based  on  a  critical  analysis  of 
its  meaning,  very  unsatisfactory.  But  it  may  be  observed 
that  by,  in  its  primitive  sense,  expresses  relation  to  place  ; 
though  by  various  remote  and  obscure  analogies  and  casu* 
al  associations,  that  meaning  is  variously  modified.  In  re* 
lation  to  place,  it  clearly  does  signify  *<at  or  near,"  but  its 
import  is  more  indefinite  when  usexl  to  express  the  relation 
of  time.  In  this  application  it  signifies  "on  or  before." 
Many  examples  of  this  sense  readily  occur.  If  a  contract 
were  made  for  the  delivery  of  an  article,  or  the  completion 
of  work,  by  a  particular  time,  to  be  paid  for  on  completion, 
or  delivery,  a  claim  for  the  price  would  accrue  on  per- 
formance, whenever  that  might  be — for  the  agreement  pro- 
vides for  a  performance  and  payment  before  the  appointed 
time,  but  leaves  the  time  of  performance  wholly  indefinite. 
It  would  be  more  difficult  to  derive  an  example  of  the  de- 
fendant's  construction  from  the  transactions  of  life.  The 
popular  signification  of  words,  that  which  use  has  made 
familiar  in  the  affairs  of  men,  must  be  adopted  in  giving 
construction  and  effect  to  their  contracts. 

The  objection  to  the  agreement  that  it  is  a  wager,  is 


Columbia,  AuGOdT,  1846.  101 

{plainly  inapplicable ;  for  the  parties  had  an  interest  in  the 
contingency.  The  defendant  purchased  the  land  at  the 
lowest  price,  unconditionally,  but  contracted  to  pay  a 
larger  sum,  if  the  value  should  be  enhanced  by  the  in- 
creased value  of  its  product. 
The  motion  is  dismissed. 

RicnARDsoN/^'NEALL,  EvANs,  BuTLBR  and  Ward- 
law,  JJ.  concurred* 


Anderson  Steedman  vs.  O.  B.  Hilliard  and  others. 

Id  1785,  a  small  tract  of  land  was  granted  to  A.  hi  1795,  a  grant 
of  several  thousand  acres,  covering  A's  grant,  was  made  to  B,  and 
in  1813,  a  grant  of  one  thousand  acres,  covering  A's,  and  a  part  of 
B's,  outside  of  A's  grant,  was  made  to  C.  C.  took  poasession  of  a 
small  field  within  the  lines  of  all  three  of  the  grants,  and  held  the 
same  long  enough  to  acquire  a  title  by  possession,  and  then  contend* 
ed  that  he  had  acquired  a  title  as  against  B  to  all  the  land  covered 
by  his,  (7s  grant,  including  land  outside  of  A's  grant  Held  that 
Cs  possession  was  a  trespass  only  as  against  A.  and  therefore,  that 
he  had  not  acquired  a  title  by  possession  against  B.  to  land  lying 
outside  of  A's  grant,  though  within  the  lines  oi  both  B's  and  Cs 
grants* 

There  can  be  no  ccmstmctive  adverse  possession  of  land  against 
the  owner,  where  there  has  been  no  actual  possession  which  he 
could  treat  as  a  trespass,  and  bring  an  action  for* 

Where  there  are  two  grants  for  the  same  land,  the  junior  graAt 
is  a  mere  nullity,  and  conveys  no  interest  whatever. 

B^aro  O'Nball,  J-  at  Lexington^  Springy  extra  Term^ 

1846. 

This  was  an  action  of  trespass,  to  try  titles  to  a  tract  of 
one  tbouMnd  acreis  of  land,  granted  in  June,  1813,  to  one 
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George  Steedman,  under  whom  the  plaintiff  claimed.  The 
annexed  diagram,  though  not  a  copy  of  the  plat  used  on 
the  trial,  for  the  Reporter  has  not  been  furnished  with  one, 
will,  it  is  believed,  sufficiently  illustrate  the  decision  of  the 
Court  of  Appeals. 


I        A    t.  I 


B    $ 


O 


The  part  marked  A,  must  be  understood  as  representing 
a  tract  of  six  hundred  and  forty  acres,  granted  in  1786,  to 
one  Simon  Connor ;  B  a  grant  in  1796,  of  several  thous- 
and acres,  to  Robert  Starke ;  and  C,  the  land  claimed  by 
the  plaintiff,  and  which  was  granted,  as  above  stated,  in 
1813,  to  George  Steedman.  The  grant  to  Steedman  being 
junior  to  cither  of  the  other  two,  the  plaintiff  could,  of 
course,  claim  the  land  covered  by  the  elder  grants,  only 
under  the  statute  of  limitations ;  and  the  question  in  the 
ease  was  as  to  his  title  under  the  statute.  The  asterisk 
on  the  land  covered  by  all  three  of  the  grants,  represents 
the  possession,  herein-after  mentioned,  of  Arnold,  tenant  of 
George  Steedman ;  and  the  letter  O,  on  land  covered  by 
Starke's  and  Steedman's  grants,  represents  the  trespass  for 
which  the  action  was  brought. 

It  was  proved,  to  the  satisfaction  of  the  jury,  that  one 
John  W.  Arnold,  as  tenant  of  George  Steedman,  was  in 
possession,  and  cultivated  about  three  or  four  acres  at  the 
place  marked  with  an  asterisk,  for  at  least  five  years  be- 
tween the  years  1813  and  1823  ;  and  the  only  question 
considered  by  the  court,  was,  whether  this  possession^  with- 
in the  lines  of  all  three  of  the  grants,  could  be  extended. 
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by  construction,  beyond  the  lines  of  the  Connor  grant, 
that  being  the  oldest,  so  as  to  give  George  Steedmaii  a 
title  by  possession  to  so  much  of  the  Starke  grant,  outside 
of  the  Connor  grant,  as  was  covered  by  his,  Steedman's, 
grant.  At  the  time  of  Arnold's  possession,  the  Starke  and 
Connor  grants. were  owned  by  different  persons. 

Under  the  charge  of  his  Honor,  the  presiding  Judge, 
the  jury  found  for  the  plaintiff. 

The  defendants  appealed,  and  now  moved  for  a  new 
trial. 

Caldwell^  for  the  motion. 
Boozer  J  contra. 

Curia^  per  Evans,  J.  The  small  spots  of  land,  repre- 
sented on  the  plat,  of  which  Arnold  had  possession  as  the 
tenant  of  Steedman,  and  to  which  he  thus  acquired  a  title 
by  possession,  are  within  the  lines  of  the  Connor  grant,  the 
Starke  grant,  and  the  plaintiff's  grant,  and  these  bear  date 
in  the  order  in  which  they  are  named.  The  question  made 
in  the  brief  is,  whether  this  possession  can  give  the  plain- 
tiff a  title,  under  the  statute  of  limitations,  to  so  much  of  the 
land  lying  outside  of  the  Conner  grant  as  is  covered  by  his 
and  the  Starke  grant,  and  upon  which  there  never  was  an 
actual  possession.  I  take  it  to  be  well  settled,  that  where 
the  same  land  is  covered  by  two  grants  from  the  State,  or 
two  deeds  from  an  individual,  the  junior  grant  or  deed  con- 
veys no  title.  The  idea  of  a  title  derived  from  a  grant 
implies  that  the  grantor  has  something  to  convey,  which 
he  cannot  have  if  his  title  has  already  been  conveyed  to 
another.  Such  a  grant  is  a  mere  nullity  and  conveys  no- 
thing. In  cases  where  the  junior  grantee  has  been  in  pos- 
session long  enough  to  give  him  title,  his  grant  may  serve 
to  fix  the  extent  of  his  claim^  so  as  to  make  his  constructive 
possession  commensurate  with  it :  but  a  plat  or  even  mark- 
ed trees  will  have  the  same  effect.  I  think  it  too  clear  to 
admit  of  doubt,  that  the  Starke  grant  conveyed  no  title  to 
any  land  which  was  covered  by  the  Connor  grant. 

I  have  always  supposed  that  the  title  derived  from  pos- 
session, under  the  statute  of  limitations,  was  founded  on 
adverse  possession,  which  means  a  holding  in  the  occu- 
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pant's  own  right,  in  hostility  to  the  title  of  the  owner. 
Such  a  possession  cannot  be  adverse  or  in  hostility  to 
one  who  has  no  title  to  oppose  to  it.  What  we  usually 
call  coustructire  possession  is  a  mere  incident  to  an  ac- 
tual possession.  There  can  be  no  constructive  where 
there  is  no  actual  possession.  If  this  be  so,  how  could 
Steedman  acquire  a  title  to  Starke's  land  by  a  constructive 
possession,  when  he  never  had  actual  possession  of  any 
land  to  which  Starke  ever  had  a  title  ?  The  proposition 
amounts  to  this,  that  an  actual  possession  of  land  which 
never  did  belong  to  Starke  may  bar  his  title  to  what  did 
belong  to  him.  It  seems  to  me  the  question  is  solved  by 
asking  if  Starke  ever  had  a  right  of  action  against  Steed- 
man. Could  he  have  sued  Steedman,  or  his  tenant  Ar- 
nold, for  the  trespass  committed  in  taking  possession  of  the 
land?  Connor  was  the  owner  of  the  land  ;  he  might  have 
sued ;  but  Starke  could  not.  If  he  had,  it  would  have 
been  enough  for  Steedman  to  have  produced  the  Connor 
grant. 

It  is  supposed  the  circuit  decision  derives  some  support 
from  the  peculiar  wording  of  our  Act  of  1712  forquieting 
possessions  and  barring  actions.  That  Act  does  not  in 
words  say,  that  the  title  of  the  owner  shall  be  barred,  un- 
less he  brings  his  action  within  five  years,  as  it  does  in  re- 
lation to  other  actions.  It  gives  a  title  to  one  who  has 
been  in  possession  for  that  length  of  time:  but  the  excep- 
tions, in  fovor  of  infants  and  others,  ail  shew  that  the  title 
thus  acquired  is  only  against  the  owner,  and  all  our  cases 
go  on  the  notion  that  the  owner  has  failed  to  prosecute  his 
action  against  the  occupant,  for  the  time  fixed  by  the  stat- 
ute, after  an  action  has  accrued  to  him,  and  is  therefore 
barred  ;  or,  in  other  words,  by  reason  of  his  negligence, 
the  occupant's  title  is  perfected  as  against  him,  but  the  title 
of  no  other  person  can  be  affected,  either  directly  or  indi- 
rectly. If  a  tenant  for  life  suflfer  one  to  remain  in  posses- 
sion of  the  land  ten  years,  holding  adversely,  his  title  is 
barred :  bnt  the  remainder-man  is  not  barred  until  ten 
years  after  a  right  of  action  accrued  to  him  by  the  termi- 
nation of  the  life  estate.  Nor  is  there  any  thing  contrary 
to  the  opinion  here  advanced  in  what  Judge  Nott  says  in 
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Turpin  vs.  Brannon^  3  |dcC.  261,  ''  that  after  the  quiet 
enjoyment  of  land  for  five"  (now  ten)  "  years,  the  law  pre- 
sumes a  title  in  the  occupant,  which  may  have  been  lost 
by  accident.  The  possession  is  substituted  for  the  title." 
In  many  particulars,  there  is  a  resemblance  between  a  title 
under  the  statute  of  limitations,  and  a  title  arising  by  pre- 
sumption of  law  from  twenty  years  possession  :  but  I  do 
not  perceive  that  makes  any  diflference  in  the  result  of  this 
case.  Presumptions  of  title  are  inferences  from  the  con- 
duct of  the  parties.  If  the  owner  acquiesces  in  the  right 
of  the  occupant  for  twenty  years,  the  law  presumes  the  oc- 
cupant's possession  to  have  been  originally  rightful,  with 
a  good  title.  But  I  do  not  see  how  this  can  assist  Steed- 
man  in  acquiring  a  title  against  Starke.  His  possession 
was  on  land  which  belonged  to  Connor ;  not  to  Starke. 
Starke  neVer  acquiesced  in  Steedman's  assertion  of  title  to 
his  land,  and  at  no  period  of  time,  since  Steedman's  tenant, 
Arnold,  went  into  possession,  has  there  been  adverse  pos- 
session on  Starke's  land.  He  has  acquiesced  in  Steedman's 
possession  because  he  had  no  right  to  dispute  it.  I  think 
a  new  trial  should  be  ordered,  and  the  motion  is  granted. 

RzcHAEDsoK)  O'Nball,  Wardlaw  and  FaoaT,  JJ.  con- 
curred. 

Butler,  J.  absent  at  the  argument 


U 


Henry  Evans  vs.  Jerome  Cox. 

Plaintiff  sold  and  delivered  to  defendant  a  mule,  and  agreed  to  ac;- 
cept  in  payment  a  demand  which  defendant  held  against  a  third  per- 
son. After  the  sale  defendant  offered  the  demand  to  the  plaintifij 
which  he  refused  to  accept,  and  brought  his  action  for  the  price  of 
the  mule,    Held^  that  he  could  not  recover. 

Before  Wardlaw,  J.  at  Abbeville,  Spring  Term,  1846. 

Stim.  pro.  for  the  price  of  a  mule  sold  and  delivered. 

The  delivery  and  yalue  of  the  mule  were  proved  on  the 
part  of  the  plaintiff.  The  defendant  had  a  demand  against 
one  Freeman  for  money  paid  on  a  judgment,  to  which  he, 
the  defendant,  was  surety  for  Freeman,  and,  in  his  behalf, 
several  witnesses  testified  that  the  plaintiff  agreed,  when 
the  mule  was  delivered,  to  accept  this  demand  against 
Freeman  in  payment  of  the  price  of  the  mule.  One  wit- 
ness testified  that,  on  one  occasion  after  the  sale,  the  de- 
fendant offered  to  the  plaintiff  either  the  mule  or  the  judg- 
ment against  Freeman,  and  he  would  take  neither.  Free- 
man was  in  bad  circumstances,  and  it  was  doubtful  whether 
the  demand  against  him  was  worth  any  thing.  The 
plaintiff,  however,  was  his  neighbour,  and  was  well  ac- 
quainted with  his  circumstances. 

His  Honor  decreed  for  the  defendant,  and  the  plaintiff 
appealed. 

McOowen,  (or  the  appellant. 
JoneSj  contra. 

Curia,  per  Wardlaw,  J.  This  court,  according  to  the 
view  taken  of  the  evidence  on  the  circuit,  understands  that 
the  plaintiff  delivered  his  mule  to  the  defendant  under  a 
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contract  that  he  would  accept  in  payment  the  demand  of 
the  defendant  against  Freeman ;  and  that  an  offer  was 
made  to  him  of  either  the  mule  or  the  demand,  both  of 
which  he  refused. 

The  plaintiff  has  no  right  to  change  the  contract  and 
say  he  must  be  paid  in  money.  If  the  defendant  refuse 
to  assign  the  demand,  the  plaintiff  may  have  damages  for 
that  refusal.  If  the  defendant  have  imposed  upon  the 
plaintiff  by  misrepresenting  the  nature  of  the  demand, 
then  the  plaintiff  may  have  damages  for  the  deceit.  If 
there  have  been  no  transfer  of  the  mule  to  the  defendant, 
or  if  the  contract  has  been  rescinded  by  defendant's  non- 
performance on  his  part,  or  otherwise,  the  plaintiff  may  sue 
in  trover.  But  against  this  action  fi^r  th^  price  of  the  mule, 
the  defendant  well  objects  that  he  sl^all,  not  be  entrapped 
into  paying  with  money  for  that  which  be  refused  to  buy 
with  money,  and  for  which  the  plaintiff  agreed  to  take 
what  he  has  offered. 

The  motion  is  dismissed. 

Richardson,  Evans  and  Frost,  JJ.  concurred. 
Butler,  J.  absent. 


Tiius  Lewis  vs:  Ralph  McFadden, 

Action  of  covenant  on  an  agreement,  ^kereby,  in  consideration  of 
fire  hundred  dollars  '<  paid"  by  defendant,  plaintiff  assigned  to  de* 
fendant  the  services  of  a  negro,  on  condition  that,  whenever  the 
plaintiff  repaid  the  sum  advanced,  the  negro  lihoald  be  returned  to 
him.  The  breach  alleged  was,  that  the  defendant  had  retained  the 
negro  and  had  not  paid  the  stipulated  sum.  The  testimony  showed 
that  no  money  was  paid,  but  that  the  plaintiff  accepted  the  defendantfs 
note  for  five  hundred  dollars,  and  that,  at  plaintiff's  request,  defend- 
ant paid,  a  few  days  after  the  date  of  the  agreement,  a  note,  due  by 
plaintiff  to  a  third  person,  for  three  hundred  and  fifty  dollars.  HM^ 
on  this  state  of  the  pleadings  and  proof,  that  there  was  no  breach  of 
the  covenant  either  alleged  or  proved,  and  the  plaintiff  was  non- 
suited. 

Before  Frost,  J.  at  Chester^  Spring  Term,  1846. 

This  was  an  action  of  covenant  on  an  agreement,  dated 
9th  January,  1840,  whereby,  in  consideration  of  $600 
"  paid"  by  the  defendant  to  the  plaintiff,  the  plaintiff  as- 
signed to  the  defendant  the  services  of  a  negro,  on  condi- 
tion, however,  that  whenever  the  plaintiff  repaid  the  defen- 
dant the  sum  advanced,  the  defendant  should  return  the 
negro.  The  breach  alleged  was,  that  the  defendant  had 
retained  the  negro,  and  had  not  paid  the  stipulated  sum ; 
and  the  damages  claimed  were  the  difference  between  the 
interest  of  $500  and  the  hire  or  value  of  the  services  of 
the  negro,  and  the  costs  of  certain  judgments  recovered 
against  the  plaintiff,  as  it  was  afiSrmed,  in  consequence  of 
the  defendant's  default. 

The  only  witness  sworn  on  behalf  of  the  plaintiff,  proved 
that  be  was  present  at  the  execution  of  the  agreement. 
The  negro  was  delivered  to  the  defendant.  No  money  was 
paid,  but  the  defendant  gave  his  note  to  the  plaintiff  for 


CoLOMBu,  August,  1846.  109 

$500,  payable  one  day  after  date.  The  plaintiff,  at  the 
time  the  agreeoient  was  executed,  desired  the  defendant  to 
pay  a  note  of  the  plaintiff,  held  by  Dunovant,  then  amount- 
ing to  about  ^60 ;  and  said  he  did  not  cnre  to  receive  the 
balance  until  fall.  The  defendant  did  pay  this  note  about 
ten  days  after.  He  also  proved,  that  the  defendant  had  of- 
fered to  return  the  negro  to  the  plaintiff,  if  the  plaintiff 
would  refund  the  amount  of  Dunovant's  note ;  but  plain- 
tiff refused,  wanting  the  defendant  to  pay  hire.  This  offer 
was  made  after  the  action  was  begun }  and  the  witness 
thought,  was  also  made  when  Dunovant's  note  was  paid. 
The  defendant  still  had  the  negro  at  the  time  of  trial,  and 
had  had  him  since  the  date  of  the  agreement,  except  for  a 
few  days,  when  Che  plaintiff  took  him  away. 

His  Honor  refused  a  motion  for  a  non-suit,  and,  after 
testimony  heard  on  behalf  of  the  defendant,  the  case  was 
submitted  to  the  jury,  who  found  for  the  plaintiff  $22. 

The  defendant  appealed,  and  now  renewed  his  motion 
for  a  non-suit 

A.  W.  Thomson^  for  the  motion. 
• ,  contra. 

Curiaj  per  Butler,  J.  When  a  plaintiff  brings  an  ac- 
tion on  a  covenant  entered  into  between  himself  and  ano- 
ther, the  mode  and  extent  of  his  remedy  roust  be  controlled 
and  limited  by  the  terms  and  stipulations  of  the  instrument 
declared  on.  They  constitute  the  \bCw  of  the  parties  quoad 
the  particular  action.  For  deceitful  representations,  in 
procuring  the  covenant  to  be  made,  or  for  fraudulent  per- 
version of  itQ  provisions,  in  carrying  them  into  effect,  the 
party  injured  may  have  a  special  action  on  the  case.  But 
this  wonid  be  altogether  beside  the  agreement,  and  would 
depend  on  the  varying  circumstances  of  each  case.  In  the 
case  before  the  court,  we  must  look  to  the  plaintiff's  own 
acknowledgements  as  connected  with  his  right  of  recovery. 
Having  acknowledged  in  the  agreement  itself  that  he  had 
received  of  the  defendant  $500,  he  stipulates  that  the  de- 
fendant shall  have  the  services  of  his  slave  until  that  sum 
shall  be  repaid.  In  his  declaration  be  does  not  allege  that 
he  has  paid  this  sum,  or  has  offered  to  pay  it,  and  thereby 
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is  entitled  to  resume  the  possession  of  his  property,  but  al- 
leges, in  contradiction  to  the  instrument  containing  his  ac- 
knowledgements, that  the  defendant  had  not  paid  him  the 
sum  specified.  This  is  an  averment,  not  only  against  the 
terms  of  the  instrument,  under  which  he  has  asserted  his 
remedy — and  which,  of  itself,  would  be  inconsistent  with 
his  right  of  recovery ;  but  it  seems  to  me  to  be  an  aver- 
ment against  the  facts  of  the  case  as  they  came  out  in  the 
evidence.  Waiving  his  right  to  demand  the  ordinary  cur- 
rency, the  plaintiff  accepted  from  the  defendant  his  note  for 
^00,  and  has  adopted  and  treated  it  as  so  much  money. 
And  as  far  as  1  can  perceive,  it  has  been,  or  may  be,  worth 
to  him  its  estimated  value.  By  virtue  of  this  note,  to  ^the 
extent  of  $350,  the  plaintiff  has  had  a  pressing  debt  paid, 
and  holds  the  balance  reduced  to  judgment  subject  to  his 
control.  He  has  never  repudiated  the  mode  of  payment, 
but  seems  to  have  assented  to  it,  by  choosing  to  regard  de- 
fendant's note  as  worth  to  him  $600.  Until  he  repays  that 
sum  he  has  no  cause  of  action  on  this  co-tenant.  It  seems 
to  me  then,  that  both  by  the  terms  of  his  agreement  and 
his  conduct  under  it,  the  plaintiff  has  shewn  that  he  has 
no  right  to  maintain  this  action. 

We  think,  therefore,  that  his  motion  for  a  non-suit  should 
be  granted. 

Richardson,  O'Neall,  Evans  and  Wardlaw,  JJ.  con- 
curred. 


The  State  ex  relatione  John  Leonard. 

Application  was  made  before  a  court  of  magistrates  and  freehold- 
ers,  by  a  landlord  against  his  tenant,  for  restitution  of  the  demised 
premises.  On  the  trial,  the  applicant  produced,  as  evidence  of  the 
tenancy,  the  tenant's  note  to  him  for  the  rent  of  the  land.  The  tenant 
then  offered  to  shew  that  the  applicant  was  not^  in  &ct,  the  owner  of 
the  land,  but  the  agent  of  A.  6.,  the  true  owner ;  that  A.  B.'s  title 
was  only  for  life,  and  that  she  died  shortly  after  the  note  was  given ; 
and  that  he,  the  tenant,  had  become,  by  purchase  from  one  of  the 
remainder-men,  a  part  owner  of  the  land.  This  testimony  the  court 
of  magistrates  and  freeholders  refused  to  receive.  Held^  that  a  writ 
of  prohibition  would  not  he,  to  restrain  their  judgment,  on  the 
ground  that  the  testimony  should  have  been  received. 

Prohibition  will  not  lie  to  restrain  the  judgment  of  an  inferior 
court  on  the  ground  that  they  committed  an  error  of  judgment  in  re- 
foaing  to  receive  legal  evidence ;  semble. 

Before  Frobt,  J.  at  Cheater^  S^ing  2Vm,  1846. 

m 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  fol- 
lows : 

<'  This  was  a  motion  for  a  prohibition,  to  be  directed  to 
certain  masfistrates,  restraining  them  from  proceeding  to  re- 
moye  the  relator  from  a  tract  of  land  and  putting  into  pos- 
session one  McCool,  pursuant  to  the  adjudication  of  a 
court  of  magistrates  and  freeholders,  convened  under  the 
landlord  and  tenant  Act.  It  appeared,  as  well  from  the 
suggestion  as  the  magistrates'  return  to  the  rule,  that,  on 
the  conq)laint  of  McCool  that  the  relator  had  refused^ to 
restore  to  him  possession  of  certain  leased  premises,  after 
the  expiration  of  the  lease,  the  magistrates  had  sununoned 
freeholders,  and  the  court  being  organized,  the  case  was 
submitted  to  the  freeholders.  The  proof  of  the  relator's 
tenancy  consisted  in  a  sealed  note  which  he  had  given  to 
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McCool,  dated  31st  December,  1844,  by  which  the  relator 

promised  to  pay  McCool dollars  for  one  year's  rent 

of  the  land,  of  which  he  (McCool)  was  possessed  the  year 
previous. 

The  relator  did  not  deny  the  rent  note,  but  offered  to 
prove  that  Jane  McCool  had  been  the  owner  of  the  land, 
and  had  conveyed  it  to  Letitia  Harden  and  her  three  chil- 
dren, reserving  to  herself  a  support  from  it  during  her  life; 
that  Jane  McCool  had  lived  with  her  daughter  until  Jan- 
uary, 1844,  when  she  went  to  live  with  McCool,  her  son  ; 
and  that  the  note  for  rent,  given  in  evidence,  was  taken  by 
him  as  agent  for  his  mother, — that  Jane  McCool  had  died 
in  January,  1845,  and  the  relator  had  purchased  from  one 
of  the  children  of  Letitia  Harden  her  interest,  being  one- 
third  of  the  land,  and  that  the  other  two  children  of  Le- 
titia Harden  had  removed  to  the  State  of  Georgia.  It  fur- 
ther appeared,  at  the  argument  of  the  motion,  that  the 
relator  and  McCool  had  both  been  active  to  purchase  the 
land  from  the  children  of  Letitia  Harden,  and  the  relator 
had  succeeded  in  getting  titles  from  the  two  who  had  gone 
to  Georgia. 

The  ground  for  the  prohibition  was,  that  the  magistrates 
had  refused  to  admit  the  proof  ofibred  by  the  relator,  to 
shew  that  the  land  was,  at  the  date  of  the  note  for  rent, 
beneficially  the  property  of  Jane  McCool ;  that  McCool  was 
her  agent ;  and  that  the  note  was  given  to  him  as  agent  for 
her ;  that  McCool  had  never  had  possession  ;  and  that  the 
relator  had  a  title  to  one-third  of  the  land ;  by  which  proof, 
the  relator  contended,  his  right  to  retain  the  possession  was 
established. 

The  motion  for  the  prohibition  was  refused." 

The  relator  appealed,  and  now  moved  this  court  to  re- 
verse the  decision  of  the  Judge  refusing  a  prohibition,  on 
the  following  grounds : 

1.  Because  the  respondents  erred,  in  refusing  to  receive 
evidence,  that  the  note  taken  by  James-  McCool  for  rent, 
was  taken  by  him  as  the  agent  of  his  mother,  Mrs.  Jane 
McCool,  and  for  her  support ;  and  that  her  interest  in  said 
land  had  been  determined  by  her  death,  in  January,  1846. 

3.  Because  the  said  respondents  erred,  in  deciding  that 
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the  sealed  note  for  rent,  executed  in  December,  1844,  by 
the  relator,  to  the  said  James  McCooi,  was  conclusive  evi- 
dence of  the  relation  of  landlord  and  tenant  subsisting  be- 
tween them,  and  that  no  proof  was  admissible  to  prove  the 
contrary. 

3.  Because  the  respondents  erred,  in  not  permitting  the 
relator  to  prove  that  the  interest  of  James  McCool  had  been 
determined  by  the  death  of  Mrs.  Jane  McCool,  and  the  ten- 
ants in  remainder  had  sold  and  conveyed  the  land  to  your 
relator. 

Oreggj  for  the  motion,  cited  2  Stark.  Ev.  633  ;  Com. 
Land,  and  Ten.  521 ;  4  T.  R.  683 ;  3  M.  <ft  S.  617 ;  8  T. 
R.  487;  2  Stark.  230;  2  Green.  Ev.  §306;  Com.  Dig. 
Prohibition  (F.  13.) 

,  contra. 

Curia^  per  Butler,  J.  Tho  ground  taken  for  a  writ  of 
prohibition  is,  that  the  magistrates  and  freeholders  assumed 
to  decide  upon  the  relation  of  landlord  and  tenant,  as  ex- 
isting between  John  McCool  and  the  relator,  without  re- 
ceiving such  evidence  as  the  relator  offered,  and  which  he 
alleges  the  court  had  no  legal  right  to  refuse :  or,  in  other 
terms,  the  court  assumed  the  power  of  dispensing  with 
such  legal  evidence  as  the  relator  had  a  right  by  law  to  in- 
troduce, to  shew  that  he  was  not,  at  the  time,  the  tenant  of 
the  applicant,  but  that  he  had  a  right  to  retain  his  posses- 
sion by  virtue  of  his  tenancy  to  others,  either  under  his  ori- 
ginal undertaking,  or  by  his  subsequent  attornment  to  the 
true  owners  of  the  land,  after  the  expiration  of  the  lease 
under  which  he  had  entered.  There  is  a  wide  difference 
between  the  different  modes  of  bringing  up  cases  for  re- 
view and  revision  from  inferior  tribunals  to '  the  courts  of 
superior  jurisdiction ;  and  they  ought  not  to  be  confounded 
from  a  desire  to  do  justice  in  one  forum  when  it  should  be 
applied  for  in  another.  The  true  office  of  a  writ  of  pro- 
hibition is,  not  to  enable  the  superior  courts  to  correct 
mere  errors  of  judgment,  as  may  be  done  on  motions  of 
appeal, — where  appeals  are  allowed, — or  by  a  writ  of  cer- 
tiorari ;  but  to  restrain  the  usurpations  of  inferior  tribu- 
nals, and  to  compel  them  to  observe  the  limits  of  their 
15 
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jorisdiction  :  and  I  am  willing  to  concede,  as  incident  to 
such  a  control,  that  the  superior  courts  have  a  right  to  re- 
quire of  such  inferior  tribunals,  tlmt  they  shall  ol»erve  the 
Aindamental  principles  of  the  Ia\irs  of  the  land,  in  the 
forms  of  their  proceeding,  or  in  the  mode  of  administering 
their  derivative  authority.  That  is,  they  will  not  be  al- 
lowed to  adopt  a  mode  of  proceeding  peculiar  to  the  civit 
law  or  ecclesiastical  jurisdictions,  in  opposition  to  the  es- 
tablished  course  of  the  common  law.  They  cannot,  for 
instance,  get  evidence,  by  coercing  the  parties  to  testify  } 
nor  receive  the  opinions  of  individuals  for  the  testimony 
of  witnesses.  Nor  can  they  dispense  with  the  evidence  of 
the  witnesses  themselves,  by  substituting  the  written  state* 
ment  of  a  third  person,  who  may  have  written  down  what 
he  had  heard  witnesses  say,  when  not  under  oath.  These 
would  be  assumptions  of  authority  contrary  to  established, 
and  generally  recognized,  principles  of  the  common  law. 
The  quotation  fiom  Com.  Dig.  Prohibition,  (F  13.)  goes 
thus  far  and  no  farther.  It  is  there  said :  ''  So  a  prohibi- 
tion lies,  if  another  court  detemfines  by  improper  evidence; 
as  if  the  commissioners  of  appeals  for  the  excise  deter- 
mine by  minutes  of  the  evidence  taken  by  a  justice  of 
peace,  and  do  not  examine  witnesses  viva  voceJ^  In  such 
a  case  the  writ  would  go  to  restrain  the  judgment,  until 
the  regular  course  had  been  pursued, — ^upon  the  ground 
that  a  judgment  without  evidence  is  without  authority. 
There  also  may  be  cases  where  prohibition  might  go  to  re- 
strain the  enforcement  of  a  judgment,  until  an  inferior 
court  would  hear  proper  evidence.  Such  cases  would,, 
however,  be  surrounded  with  many  embarrassing  difficul- 
ties, and  I  can  find  none  such  in  the  books,  b  all  the 
cases  supposed,  the  writ  would  go  upon  the  ground  that 
the  inferior  court  had  assumed  to  dispense  with  rules  of 
acknowledged  law,  or  had  refttsed  to  obey  its  authority. 
But  in  no  case  will  such  a  writ  as  this  issue  for  an  erro- 
neous application  of  the  recognized  principles  of  law.  In- 
ferior tribunals  cannot  be  made  amenable  in  this  way  for 
mere  errors  of  judgment  within  their  conceded  jurisdic- 
tion. In  the  case  before  the  court  it  is  not  pretended  that 
the  magistrate  and  freeholders  received  improper  evidenee> 
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or  in  any  wise  assumed  to  decide  in  defiance  of  law.  They 
seemed  to  have  refused  to  receive  the  evidence,  which  it  is 
alleged  had  been  offered,  upon  the  ground  that  such  evi" 
dence,  if  received,  could  not  alter  their  judgment  on  the 
matter  then  in  controversy.  The  question  was,  as  to  the 
relation  of  landlord  and  tenant ;  and  having  come  to  the 
conclusion,  from  written  evidence,  that  the  relator  entered 
upon  the  land  as  the  tenant  of  McCool,  they  came  to  the 
conclusion,  in  the  exercise  of  a  judicial  judgment,  that  it 
was  not  competent  for  him  to  dispute  his  landlord's  title> 
There  is  no  reason  to  suppose  that  their  judgment  would 
have  been  changed  upon  hearing  th^  evidence.  It  was  in 
the  power  of  the  relator  to  present  the  principle  of  law 
which  his  counsel  now  contends  for,  to  wit,  that  after  the 
expiration  of  the  landlord's  title,  the  tenant  is  not  bound 
to  restore  the  possession  to  him,  but  may  attorn  to  another< 
Suppose  the  inferior  court  were  to  refuse  to  recognize  the 
proposition, — and  surely  they  would  have  a  right  to  form 
their  own  opinion, — is  there  any  way  to  compel  them  to 
alter  their  judgment  by  a  writ  of  prohibition  ? 

But,  further  to  illustrate  my  remarks,  suppose  we  were 
lo  grant  this  application,  and  to  restrain  the  decision  of 
the  court  until  the  evidence  offered  had  been  received,  and 
the  court,  on  another  trial,  were  to  receive  the  evidence, 
but  notwithstanding,  were  lo  determine  that  although  Mc- 
Cool was  the  agent  of  his  mother,  and  although  other  per- 
sons, at  his  mother's  death,  had  bought  the  interest  of  the 
distributees  or  devisees,  still  the  privity  of  contract  was 
between  McCool  and  the  relator ;  could  we  interfere  to 
compel  the  court  to  abide  by  and  respect  the  evidence? 
If  so,  we  would  assume  the  province  of  dictating  the  ul-* 
timate  decision.  The  truth  is,  the  magistrates  and  free- 
holders  came  to  a  conclusion  on  the  law,  and  regarded  it  as 
unnecessary  to  receive  further  evidence.  Another  case 
may  be  presented,  by  way  of  illustration.  Suppose  an  in^ 
ferior  tribunal  had  jurisdiction  of  contracts  without  appeal^ 
and  a  case  were  to  come  before  it  involving  the  statute  of 
frauds-— and  such  court  were  to  come  to  the  conclusioui 
that  it  was  a  contract  that  should  have  been  in  writings 
and  were  to  decline  to  receive  parol  evidence,  believing  it 
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immaterial,  as  it  could  not  change  the  nature  of  the  con- 
tract, could  we  compel  them  to  receive  such  evidence  for 
the  purpose  of  changing  their  judgment  on  a  question  of 
law  ?     I  apprehend  not. 

It  was  suposed,  in  argument,  that  the  question  in  this 
case  had  been  ruled  in  the  case  of  the  State  vs.  HudnaUj 
2  N.  (ft  McC.  419.  It  seems  that  the  writ  went,  in  that 
case,  mainly  on  the  ground  that  unauthorized  individuals 
had  undertaken  to  try  a  case  of  life  and  death,  and  their 
judgment  was,  therefore,  properly  restrained.  Judge  Gantt 
ren^ariol  also,  that  the  court  had  departed  from  the  known 
and  acknowledged  rules  of  the  common  law,  by  admitting, 
against  the  accused,  illegal  testimony.  But  it  is  not  held 
that  the  court  was  bound  to  hear  all  the  evidence  that  had 
been  offered  ot  a  legal  character.  To  receive  illegal  evi- 
dence, and  to  refuse  to  receive  legal  evidence,  are  essen- 
tially different  things.  The  one  may  do  mischief,  whilst 
the  other  might  have  no  influence  on  the  mind  when  re- 
ceived. There  may  be  great  objections  to  the  one,  whilst 
there  might  be  none  to  the  other.  As  a  nuttter  of  discre- 
tion, I  think  we  should  be  cautious  how  we  interfere  in 
such  a  case  as  this.  The  relator  is  a  mere  tenant,  and  he 
would  have  been  excusable  in  re-delivering  the  possession 
to  the  person  from  whom  he  got  it.  In  favoring  the  claims 
of  others,  he  may  be  doing  right,  but  as  the  tribunal  be- 
low has  decided  otherwise,  1  think  we  should  lespect  its 
decision.  At  any  rate,  I  am  averse  to  interfering  with  it 
in  this  form  of  proceeding.  The  relator,  and  those  for 
whose  title  he  is  contending,  may  have  a  remedy  in  a  dif> 
ferent  forum — ^of  that,  I  shall  intimate  no  judgement.  A 
majority  of  the  court  is  satisfied  to  adhere  to  the  decision 
below,  and,  therefore,  refuse  the  motion  to  reverse  it. 

Richardson,  O'Neall,  Wardlaw  and  Frost,  JJ.  con- 
curred. 


Jehu  Mauchat  vs.  Nathan  Brown. 

The  owner  of  an  execution,  eadefied  in  &ct,  though  ttntatisfied  on 
its  fiice,  induced  the  sheriff  to  sell  a  tract  of  land  under  it,  and  be- 
came himself  the  purchaser.  There  were  two  junior  executions  in 
the  sheriff's  office  agdinst  the  defendant,  which  were  under  stay, 
and  under  which  the  sheriff  did  not  act  in  making  the  levy  and  sale. 
Hdd^  that  the  jmrchaser  acquired  no  title  to  the  land. 

Before  Wardlaw,  J.  at  MhevUle^  Spring  Terrn^  1846. 

The  report  of  bis  Honor,  the  presiding  Judge,  is  as  fol- 
lows: 

^*  In  this  action  of  treapass  to  try  titles,  the  plaintiff 
claimed'to  be  purchaser  of  the  defendant's  land,  at  sher- 
iff's sale,  under  execution  against  the  defendant. 

He  produced  the  deed  of  sheriff  Cobb,  dated  6th  Feb- 
ruary, 1843,  which  recites  a  levy  and  sale  under  JL  fa., 
Thomas  Oarreii  vs.  defendant. 

He  produced  three  executions,  viz : 

1.  Thomas  Garrett  vs.  Nathan  Brown,  lodged  4th  Feb- 
ruary, 1840. 

2.  Penn  4*  Brannon  vs.  same,  lodged  6th  March,  1841. 

3.  Brannon  ^   Mundy  vs.  same,  lodged  16tb  January, 
]1842. 

In  the  two  latter  cases,  judgments  were  produced ;  but 
the  judgment  in  the  first  having  been  rendered  in  Edge- 
field, was  not  produced. 

The  defence,  as  stated,  was  that  the  plaintiff  had  been 
the  assignee  of  the  Garrett  execution — had  received  full 
payment  of  it,  and  then  had  pressed  the  defendant's  land 
to  sale,  and  bought  it  at  a  great  sacrifice^  The  other  ex- 
ecutions being  stayed,  and  the  sheriff  not  acting  at  all  un- 
der them.  That  afterwards,  upon  rule,  an  issue  between 
these  parties  had  been  tried  at  Edgefield,  by  which  it  had 
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January,  1843,  and  could  give  no  efficacy  to  a  subsequent 
levy  or  sale. 

That  the  sale  could  not  be  supported  by  the  junior  exe- 
cutions, in  which  orders  to  wait  had  been  given,  if  the  pur- 
chaser knew  of  the  payment  of  the  older  execution,  and 
of  the  orders  given  under  the  junior  ones — which  know- 
ledge I  referred  to  the  jury. 

That  although  it  might  be  that  the  officers  of  court 
could  direct  proceedings  for  collection  of  costs  in  opposi- 
tion to  the  instructions  of  the  plaintiff,  it  would  be  pre- 
sumed, where  no  demand  of  the  costs  had  been  made  and 
no  special  instructions  given,  that  the  officers  acquiesced  in 
the  orders  to  wait.  That  the  sheriff  acquiesced,  was  made 
manifest  by  his  declaring  that  he  did  not  act  at  all  under 
the  junior  executions." 

The  plaintiff  appealed,  and  now  moved  this  court  for  a 
new  trial,  on  the  grounds, 

1.  Because  the  presiding  Judge  held  that  a  levy  under 
an  execution  unsatisfied  on  its  fietce  at  the  time  of  the  sale 
of  the  land,  though  subsequently  set  aside,  gave  no  au- 
thority to  the  sheriff  to  sell. 

2.  Because  his  Honor  held  that  two  subsequent  execu- 
tions to  the  one  by  virtue  of  which  the  sheriff  levied,  one 
of  which  was  under  wait  orders,  the  other  not  certainly 
known  to  be,  were  insufficient  to  support  the  sheriff's  sale. 

3.  Because  his  Honor  held  that  the  two  junior  execu- 
tions being  under  wait  orders,  and  the  costs  unpaid,  the 
presumption  was,  that  the  officers  of  court  acquiesced  in 
wait  orders,  without  express  instructions  to  the  contrary, 
and  that  the  sheriff  could  not  sell  for  costs. 

WUsoHy  for  the  motion,  cited  1  McM.  342 ;  2  Sp.  90 ; 

1  Hill,  246 ;  1  Rich.  18  ;  1  N.  <ft  McC.  347;  2  Hill,  393  ; 

2  Bail.  361 ;  1  Bail.  69 ;  Harp.  116 ;  10  Johns.  R.  381 ;  7 
Wend.  86 ;  17  Johns.  R.  167;  20  Johns.  R.  49. 

Perrin  4*  McOowen^  contra. 

Curiii^  per  Wabdlaw,  J.  It  is  material  to  remember 
in  this  case  that  the  plaintiff  here  was  the  real  plaintiff  in 
the  senior  execution,  and  by  the  verdict  has  been  found  to 
have  been  aware  of  the  payment  of  that  execution  and  of 
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the  orders  given  upon  the  junior  execations.  He  is  not 
like  an  innocent  purchaser  without  notice,  who  might  say 
that  he  looked  into  the  sheriff's  authority  and  found  the 
old  execution  standing  open,  and  one  of  the  younger  ones 
without  any  mark  contradicting  the  directions  of  the  pro- 
cess. He  stands  upon  his  strict  legal  rights,  and  is  entitled 
to  no  favor  beyond  what  they  will  give  him. 

The  case  of  Hunter  vs.  Stevenson^  1  Hill,  416,  shews 
that  the  actual  payment  of  the  senior  execution  deprived 
it  of  all  efficacy  as  authority  for  the  sheriff,  even  in  behalf 
of  one  who  purchased  without  notice  of  the  payment : — 
much  more,  in  behalf  of  the  plaintiff  who  received  the 
payment. 

The  junior  executions  directed  the  sheriff  to  levy  with- 
out delay.  As  to  the  debts  to  be  collected,  there  is  no  doubt 
that  the  plaintiff  in  execution  or  his  agent  could  give  or- 
ders to  wait,  which  the  sheriff  was  bound  to  obey.  The 
orders  were  rendered  much  more  notorious  and  more  easy 
of  proof,  by  being  written  on  the  process :  but  when  prov«- 
ed,  were  just  as  effectual  against  persons  having  notice  of 
them,  if  verbal,  as  if  written.  They  forbade  the  sheriff 
to  proceed :  and  notice  of  them  brought  home  to  this  plain- 
tiff prevents  him  from  saying  that  he  was  misled  by  the 
seeming  authority  which  the  sheriff  was  allowed  to  retain. 

As  to  the  costs,  the  proof  is,  that  the  sale  was  not  made 
at  all  under  the  junior  executions :  and  the  court  is  satis- 
fied with  the  view  taken  on  the  circuit,  that  after  orders  to 
wait  from  the  plaintiff  in  execution,  some  act,  on  the  part 
of  some  officer,  contradicting  those  orders,  is  necessary  to 
authorize  the  sheriff's  proceeding  for  costs  only. 

The  sale  to  the  plaintiff  having  been  procured  by  him- 
self, and  being  unauthorized  by  any  authority  to  the  sher- 
iff, could  confer  no  title.  ' 

The  motion  is  dismissed. 

Richardson,  O'Neall,  Evans  and  Frost,  JX  con- 
curred. 

Butler,  J.  absent. 


Simeon  Pametl^  Jin'  Robert  SHnsouj  vs.  Edward  Price. 

A  sarety  will  not  be  diseharged  from  his  cootnu^  becanse  of  an 
agreement  for  mdolgence  between  the  creditor  and  principal  debtor, 
nnkee  the  agreement  be  obligatory  on  the  creditor,  and  be  for  a  cer- 
tain or  definite  period. 

Before  Fro8T|  J.  ai  Chester ^  JSpring  Term^  1846. 

The  report  of  hif  Honor^  the  presiding  Judge,  is  as  fol- 
lows : 

"  This  was  an  action  on  a  sealed  note,  made  by  Samael 
Price,  the  principal,  and  Edward  Price  and  Nathaniel  Hol- 
ly, sureties,  dated  28th  January,  1842,  for  ^68,  payable 
to  Simeon  Parnell,  the  26th  Dec.  1843.  The  note  was 
proved. 

The  defence  was,  that  the  defendant  was  discharged  by 
Stinson's  indulgence  of  the  principal  debtor.  Samuel 
Price  proved  that  in  January,  1844,  Stinson  wrote  to  wit- 
ness that  he  wanted  payment  of  the  note.  The  witness 
sent  to  Stinson  a  promissory  note  for  $2S.  A  short  time 
afterwards,  the  witness  saw  Stinson,  who  said  he  had  re- 
oeived  the  note,  and  would  wait  for  12  months.  Stinson 
said  that  note  would  give  him  interest  at  the  rate  of  12 
per  cent  After  five  or  six  months,  Stinson  returned  the 
note  to  witness,  and  insisted  on  leaving  it ;  saying  Holly 
meant  to  dispute  payment  of  the  joint  note  on  account  of 
it  W.  B.  Holly,  son  and  executor  of  Nathaniel  Holly, 
proved,  that  in  the  spring  of  1844,  he  was  present  when 
his  father  said  to  Stinson,  why  do  you  not  sue  Samuel 
Price  1  who  laughed.  N.  Holly  said,  I  suppose  if  you  get 
$20  firom  me,  you  would  not  sue  me ;  and  Stineon  replied, 
Samuel  had  sent  him  $26,  and  he  had  let  him  go.  On 
the  same  occasion,  Stinson  said  he  had  written  to  Samuel 
Price,  if  he  did  not  come  down  he  would  sue,  and  Samuel 
16 
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fent  a  note  of  $26,  and  he  did  not  rae.  It  was  proved 
that  Edward  and  Samuel  Price  were  toed  to  the  next  fall 
coart ;  judgment  was  also  recovered  against  Holly. 

It  was  proved  by  the  plaintiff,  that  the  *  note  had  been 
given  for  the  purchase  of  a  tract  of  land.  The  plaintiff 
proved,  on  the  cross-examination  of  the  defendant's  wit- 
nesses, that  the  land  and  all  the  property  of  Samuel  Price 
had  been  sold  under  execution,  and  Edward  Price  had  got 
land,  horses,  negro,  and  all  the  property  of  Samuel  Price, 
and  that  the  purchases  by  Edward  Price  were  credited  on 
a  judgment  confessed  by  Samuel  Price  to  his  mother.  In 
the  course  of  this  cross-examination,  the  evidence  disclosed 
by  the  plaintiff,  was  objected  to  by  the  defendant ;  but  it 
was  admitted  in  support  of  an  alleged  charge  of  firaud^ 
and  diat  Holly,  and  Edward  Price  and  Samuel,  had  con- 
trived the  sending  of  the  note  to  Stinson,  to  get  the  sure- 
ties discharged,  after  Samuel  had  transferred  all  his  pro- 
perty to  Edward  Price.  As  pertinent  to  the  charge  of 
fraud,  the  testimony  was  admitted.  It  appeared,  however, 
in  the  further  examination  of  the  defendant's  witnesses, 
that  the  sale  of  Samuel  Price's  property  had  been  fairly 
made,  and  appropriated  to  other  executions  than  that  of 
his  mother ;  about  two  hundred  dollars  of  the  sales  on)y 
having  been  applied  to  that. 

The  jury  were  instructed  that  a  contract  or  agreement  by 
a  creditor  with  the  principal  debtor  to  forbear  suit  for  a  defi- 
nite time,  would  discharge  the  surety — ^and  it  was  submitted 
to  them,  on  the  proof,  to  determine  whether  the  plaintiff 
bad  made  an  agreement  with  Samuel  Price,  whereby  he 
was  restrained  from  suing  Samuel  Price  for  a  twelve  montfi; 
or  wheth^  the  note  was  sent  by  Samuel  Price  to  Stinson, 
and  received  by  Stinson,  as  a  gratuity  or  bonus,  merely  in- 
fluencing, but  not  obligating,  Stinson  not  to  sue.  If  the 
proof  shewed  an  agreement,  they  were  instructed  to  find 
for  the  defendant — but  if  it  shewed  that  the  note  was  of- 
fered  and  received  only  as  a  bribe,  to  influence  Stinson  not 
to  sue,  they  should  find  for  the  plaintiff.  They  were  ex- 
pressly advised  that  the  plaintiff  had  not  succeeded  in 
proving  the  fraud  alleged.  The  jury  found  for  the  plain- 
tiff. " 
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The  defendant  appealed,  and  now  moved  for  a  new  trial, 
on  (he  following  grounds : 

Ist  Because  the  presiding  Judge  erred,  in  permitting 
evidence  to  be  given  of  the  sales  of  the  property  of  Samu- 
el Price,  and  that  the  land  for  which  the  note  sued  on  was 
given,  had  been  bought  by  the  defendant — and  of  the  ap- 
plication of  the  proceeds  of  the.  sales  of  said  property;  all 
of  which  evidence  was  irrelevant  to  the  issue,  and  calcu- 
lated to  prejudice  and  mislead  the  jury,  and  therefdre  in- 
competent. 

2d.  Because  the  presiding  Judge  erred  in  stating  to  the 
jury,  as  matter  of  law,  that  unless  the  note  of  twenty-five 
dollars,  received  by  the  plaintiff  from  Samuel  Price  to  ob- 
tain indulgence,  was  received  by  him  under  a  stipulation 
to  wait  a  certain  definite  time,  the  defendant  was  not  there- 
by discharged  fVom  his  contract  as  surety  of  the  said 
Samuel  Price. 

3d.  Because  the  proof  being  full  and  uncontradicted, 
that  the  plaintiff  did  receive  a  note  of  twenty-five  dollars 
from  Samuel  Price,  to  procure  indulgence,  and  that  the 
plaintiff^  in  consequence  thereof,  did  agree  to  wait  with 
the  principal,  and  that  he  did  extend  indulgence  to  him, 
in  consequence  thereof^ — the  verdict  of  the  jury  was  con- 
trary to  law,  and  the  facts  of  the  case. 

Oreggi  for  the  motion,  cited  Pitman  on  P.  &  S.  167. 
Rutland^  contra. 

Curia^  per  Frost,  J.  The  reception  of  the  evidence, 
which  is  made  the  subject  of  the  plaintiff's  first  ground  of 
appeal,  was  warranted  by  the  proo^  which  gave  color  to 
the  plaintiff 's  charge  of  a  concert  between  the  parties  to 
the  note,  to  defeat  the  plaintiff's  recovery,  by  a  transfer  of 
all  S.  Price's  property  to  the  defendant,  and  sending  the 
note  to  the  {daintiff  to  discharge  the  defendant.  The 
principle  on  which  the  surety  is  discharged  by  an  agree- 
ment between  the  creditor  and  the  principal  debtor,  to  ex- 
tend the  time  for  the  performance  of  the  contract,  proves 
that  the  indulgence  must  be  for  a  certain  or  definite  period. 
The  creditor  can  do  no  act  to  prejudice  the  surety,  or  to 
increase  the  risk  of  loss  incurred  by  his  contract     The 
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surety's  liability  is  increased  by  extending  the  time  for  the 
performance  of  the  contract,  provided  it  be  for  a  certain 
time.  Then,  until  the  period  of  indulgence  expires,  the 
creditor  is  prevented  from  using  those  means,  for  securing 
the  performance  of  the  contract,  which,  under  it,  he  might 
pursue,  and  which  circumstances  might  render  necessary, 
and  good  faith  to  the  surety  require  to  be  enforced.  Nor 
in  such  case  can  the  creditor,  without  a  fraudulent  evasion 
of  his  agreement,  accept  pa3rmeat  from  the  surety,  and 
thereby  transfer  to  him  a  right  of  action  against  the  prin- 
cipal debtor.  But  if  no  term  of  indulgence  be  stipulated, 
the  creditor  may  enforce  the  contract  at  his  discretion.  In 
Ch*me  vs.  Young,  Holt  N.  P.  C.  84,  it  is  laid  down,  that 
the  forbearance  and  giving  of  time,  which  will  discharge 
the  surety,  must  be  ''  an  engagement  which  ties  the  hands 
of  the  creditor.  It  is  not  negatively  refraining — (not 
merely)  not  exacting  money  at  the  time — but  it  is  the  act 
of  the  creditor,  depriving  himself  of  the  power  of  suing, 
by  something  obligatory." 
The  motion  is  refused. 

Richardson,  O'Neall,  Evans,  Butler  and  Ward- 
law,  JJ.  concurred. 


George  Doig^  adm^r.  vs.  Barkley  and  CcUhcarL 

Where  a  party  contracts  to  pay  a  sum  of  moaey,*  with  interest 
thereon,  on  a  given  day,  when  the  day  arrives  the  interest  becomes 
principal,  and  if  the  debt  be  not  paid,  the  aggregate  of  principal  and 
interest  then  due,  bears  interest  for  the  fiiture. 

Before  Frost,  J.  a/  Fairfield^  Spring  Term,  1846. 

This  was  an  action  on  a  note  dated  30th  November, 
1840,  by  which  the  defendants  promised  to  pay  to  the 
plaintiff,  on  the  first  day  of  January,  1841,  eight  hundred 
and  fifty-three  dollars,  with  interest  jQrom  the  first  day  of 
August,  1835.  A  special  verdict  was  found.  The  plain- 
tiff claimed  interest  on  the  aggregate  of  principal  and  in- 
terest, which  was  due  on  the  first  day  of  January,  1841^ 
and  insisted  that  such  aggregate  of  principal  and  interest 
composed  an  interest-bearing  principal  from  the  day  the 
note  was  payable.  It  was  adjudged  by  his  Honor,  the  pre- 
siding Judge,  that  the  plaintiff  should  enter  judgment  on 
the  special  verdict  for  $853,  with  interest  on  that  sum  as 
the  principal  of  the  demand,  from  the  first  August,  1835. 

The  plaintiff  appealed,  and  now  moved  this  court  to  re- 
verse the  order  of  his  Honor  upon  the  special  verdict,  and 
for  leave  to  enter  up  judgment  for  the  sum  of  eleven  hun- 
dred and  seventy  dollars  and  twenty  cents,  and  interest 
thereon  from  the  first  day  of  January,  1841,  upon  the  foU 
lowing  ground : 

Because,  it  is  respectfully  submitted  that  by  the  terms 
of  the  contract,  the  defendants  bound  themselves  to  pay  to 
plaintiff's  intestate,  on  the  first  day  of  January,  1841,  the 
interest  which  would  accrue  on  the  sum  of  eight  hundred 
and  fifty-three  dollars,  from  the  first  day  of  August,  1836,. 
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until  that  time ;  and  the  interest  so  accrued  became  part 
of  the  principal  debt,  and  incorporated  with  it,  on  the  said 
first  day  of  January,  1841. 

McDawelly  for  the  motion. 
Clarke,  contra. 

Curia,  per  O'Neall,  J.  This  contract  is  for  the  pay- 
ment, on  the  first  day  of  January,  1841,  of  ]|853|  with  in- 
terest from  the  first  day  of  August,  1836.  What  is  that 
bat  a  contraot  to  pay,  on  the  day  designated,  the  aggregate 
of  principal  and  interest  then  due,  $1176  42  ?  There  can 
be  no  doubt  of  that.  If  so,  how  can  there  be  a  doubt  that 
it  is  a  sum  certain  ascertained  to  be  due  by  writing,  and 
upon  it  interest  follows,  as  a  matter  of  course.  In  Oreen- 
leaf  vs,  Kellogg,  2  Mass.  R.  668,  the  contract  was  by  a 
note  of  hand  for  the  payment  of  $10,000  in  eight  years, 
with  lawful  interest  from  the  date,  the  interest  to  be  paid 
annually ;  three  years  of  the  interest  being  unpaid,  the 
plainHfi*  sued  for  it  before  the  principal  was  due  ;  the  court 
held  that  the  action  was  well  brought,  and  gave  interest 
upon  each  year's  interest  from  the  day  it  was  payable. 

That  case  unquestionably  decides  the  same  principle  in- 
volved in  this.  For  there  it  was  held  that  a  promise  to 
pay  interest  on  a  given  day,  made  it  an  interest-bearing 
demand  from  that  day.  So  in  Kennon  vs.  Dickens,  Tay- 
lor's (No.  Ca.)  Rep.  231,  the  contract  was  for  the  payment, 
in  fifteen  years,  of  £1000  Virginia  money,  to  bear  interest 
from  the  first  of  December,  1771,  the  interest  to  be  com- 
puted at  6  per  cent,  and  paid  annually ;  it  was  held  that 
interest  on  the  annual  interest  was  recoverable.  In  that 
case  the  court  said,  ''  as  a  general  rule,  interest  upon  in- 
terest is  not  allowable.  But  when  the  sum  is  ascertained, 
and  the  annual  payment  forms  a  part  of  the  contract ;  when 
it  is  so  specific  that  an  action  of  debt  may  be  sustained, 
and  interest  recovered,  by  way  of  damages  for  the  deten- 
tion— and  particularly  where  the  payment  of  a  principal 
sum  is  postponed  to  a  very  distant  period,  upon  the  faith 
of  a  regular  and  punctual  discharge  of  the  interest,  it 
ought,  in  justice,  to  be  allowed."  According  to  this  state- 
ment of  the  law,  there  is  no  doubt  the  plaintiff  in  this 
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ease  is  entitled  to  t^ompute  interest  on  the  aggregate  of 
principal  and  interest  due  1st  January,  1841.  For  the 
sum  is  ascertained ;  for  id  cerium  est  quod  cerium  reddi 
poiesi.  It  only  requires,  as  in  the  North  Carolina  case, 
to  compute  the  interest  from  the  date  mentioned  in  the 
contract  to  the  time  when  due,  to  ascertain  how  much  in- 
terest must  be  added  to  the  principal,  and  is  to  be  paid. 
For  the  aggregate,  •  there  is  no  doubt,  debt  or  assumpsit 
would  have  lain  when  the  note  was  due.  So  that,  ac* 
cording  to  the  test  suggested  in  that  case,  the  plaintiff  is 
clearly  entitled  to  recover  interest  on  the>  aggregate  of 
principal  and  interest  due  Ist  of  January,  1841.  The 
case  of  Oibbs  vs.  Chisolm,  2  N.  and  McC.  38,  decides, 
however,  as  I  conceive,  this  very  point.  There  the  prin- 
cipal debt  was  $24,750,  to  be  paid  in  three  annual  pay- 
ments of  one-third  of  the  principal  sum,  with  interest  on 
the  whole  sum,  to  be  paid  annually  at  the  end  of  each 
year.  The  question  wes,  whether  the  interest  should  be 
added,  at  the  end  of  each  year,  to  the  principal  due,  as 
an  interest  bearing  fund.  The  court  held  it  should  be  so 
added,  and  interest  computed  on  the  aggregate.  Judge 
Nott,  in  illustrating  his  opinion,  put  the  very  case.  He 
said,  "  the  annual  interest  of  $10,000  is  $700,  and  whe- 
ther a  person  promises  to  pay  $700,  or  the  annual  interest  of 
$10,000,  is  only  using  different  words  to  express  the  same 
idea ;  for  ihai  is  certain  which  can  be  rendered  certainJ^ 
In  that  case.  Judge  Johnson  dissented,  but  in  the  case  of 
Singleton  vs.  LewiSy  2  Hill,  408,  he  conformed  to  it,  and 
laid  down  the  law  exactly  tts  it  seems  to  me  is  applicable 
to  this  case.  The  bond  was  dated  Slst  January,  1820,  and 
conditioned  for  the  payment  of  $4,000  on  or  before  the 
Slst  of  Jilnuary,  1821,  with  lawful  interest  to  be  paid  an- 
nually, to  commence  from  the  date.  The  question  was, 
whether  the  annual  interest  should  bear  interest.  The 
court  held  that  it  should,  and  Judge  Johnson  said  of  the 
case  of  CHbbs  vs.  Chisolm^  ''  the  principle  on  which  it  pro- 
ceeds is,  that  an  express  obligation  to  pay  interest  at  a 
day  certain,  makes  it  quasi  a  principal  debt,  and  the  obli- 
gation to  pay  interest  on  it  is  raised  by  law."  This  state- 
ment of  the  law  covers  the  case  before  us  ;  for  hei  e  there 
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is  an  express  obligation  to  pay  interest  at  a  day  certaiit, 
which  makes  it  quasi  a  principal  debt,  and  the  obligatioD 
to  pay  interest  on  it,  follows  as  a  matter  of  course. 

The  motion  to  reverse  the  decision  of  the  Judge  below 
is  granted,  and  the  plaintiff  has  leare  to  enter  judgment  od 
the  special  verdict  for  the  aggregate  of  principal  and  in- 
terest due  on  the  1st  of  January,  1841,  with  interest  on 
that  aggregate  from  that  time. 

Evans,  Wardlaw  and  Prost,  JJ.  concurred. 
Richardson  and  Butler,  JJ.  didsented. 


Stephen  Senterfit  vs.  WiUiam  Reynolds. 

On  a  question  of  location,  it  is  inadmissible  to  pro^e  by  the  wil' 
ness  who  drew  the  deed,  that  it  was  his  understanding,  from  what 
passed  between  the  grantor  and  the  grantee  at  the  time  the  deed  was 
drawn,  that  a  certain  piece  of  land  was  not  intended  to  be  tonveyed. 

Before  O'Neall,  J.  at  Lesington^   Aprils  extra   Term^ 

1846. 

Trespass  to  try  titles.  The  plaintiff  claimed  under  a 
deed  from  Artemas  Watson,  who  claimed  under  Barnet 
Livingston,  the  grantor.  Barnet  Livingston  first  convey- 
ed a  part  of  the  land  covered  by  his  grant,  to  his  daugh- 
ter, Naonu  Ounter— describing  the  land  intended  to  be  con- 
veyed, very  imperfectly— and  afterwards  oonvejred  another 
part,  excepting  the  pieoe  before  conveyed  to  his  daughter, 
to  Artemas  Watson.  The  plaintiff  was  in  die  undisturbed 
possession  of  a  part  of  the  tract,  and  the  defendant,  having 
taken  out  a  junior  grant,  trespassed  on  another  part.     The 
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questions  were,  firsty  was  the  land  on  which  the  defendant 
had  trespassed,  covered  by  the  deed  to  Naomi  Gunterl  If 
not,  then  2dly.  Was  it  covered  by  the  deed  ttom  Livings- 
ton to  Watson  7  If  so,  then  Zdly.  Was  it  covered  by  the 
deed  from  Watson  to  the  plaintiff?  The  only  legal  ques- 
tion made  in  the  case,  will  sufficiently  appear  from  the 
ground  of  appeal,  and  the  decision  of  the  Court  of  Ap- 
peals. 

The  jury  found  for  the  plaintiff,  and  the  defendant  ap- 
pealed, on  the  ground,  inter  alia, 

Because  his  Honor  erred  in  excluding  the  parol  testimo- 
ny offered  to  shew  what  land  the  grantors,  Barnet  Liv- 
ingston and  Artemas  Watson,  understood  to  be  meant  by 
the  descriptions  contained  in  their  respective  deeds. 

Boozer  and  Caldwell,  for  the  motion. 
Fair,  contra. 

Curia,  per  O'Neall,  J.  There  is  no  doubt  that  extrin- 
sic evidence  may  be  received  to  distinguish  the  subject  of 
a  devise,  when,  from  the  words  used,  there  is  such  a  de- 
scription given  as  can  by  parol  be  rendered  certain.  But 
this  does;  not  intend  that  the  grantor  and  grantee  shall  be 
allowed  to  give  construction  to  the  words  used.  If  the 
grantor  had  been  in  the  habit  of  calling,  as  he  did,  the 
land,  '^  the  Barney  Livingston  old  place,"  and  he  had  so 
described  it  in  the  deed,  then,  evidence  would  have  been 
clearly  admissible  to  shew  what,  and  how  much,  land  he 
had  so  designated.  But  his  declarations  that  he  intended 
to  convey  to  such  a  line,  when  his  deed  will  not  warrant 
such  a  construction,  are  plainly  inadmissible,  on  the  ground 
that  parol  cannot  contradict  a  written  instrument.  The 
defendant  has,  however,  no  cause  to  complain.  He  was 
allowed  to  prove  by  his  witness,  Knox,  without  objection, 
that  the  grantor,  Watson,  told  him,  when  he  was  about  to 
draw  the  deed,  that  he  intended  to  convey  ''  Barney's  old 
place  f  that  ''  it  was  bounded  by  the  lines  of  Mrs.  Gunter's 
land ;"  that  he  ''  had  nothing  to  do  with  Mrs.  Gunter's  land ;" 
and  that  <'  Watson  gave  boundaries,"  (those  set  down  in 
the  deed,)  which,  in  the  opinion  of  the  witness,  did  not 
cover  the  land  in  dispute.  It  was  the  answer  to  the  6th 
17 
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interrogatory  which  'was  excluded.  It  is  as  follows  :  <'  it 
was  my  understanding,  from  what  passed  between  Watson 
and  Senterfit  at  the  time  the  deed  was  drawn,  that  no 
part  of  the  land  which  Barney  Livingston  had  conveyed 
to  his  daughter,  Mrs.  Gunter,  was  included  in  the  purchase 
by  Senterfit,  the  plaintiff,  of  Artemas  Watson .''  This  an- 
swer was  accompanied  by  a  plat,  drawn  by  the  witne^, 
to  correspond  with  his  understanding.  That  this  testi- 
mony was  incompetent,  is  too  plain  to  need  more  than  to  be 
stated.  The  location  of  Barney  Livingston's  deed  to 
.Naomi  Gunter,  was  one  of  the  questions  of  fact.  The 
description  and  proof  renders  that  so  uncertain,  that  the 
court  cannot  undertake  to  disturb  the  verdict,  especially 
when  it  does  not  conclude  any  r^ght  which  she  may  have. 
The  defendant  does  not  claim  under  her,  Whether  the 
deed  from  Watson  to  the  plaintiff  covered  the  land  in  dis- 
pute, was  a  question  of  fact,  turning  upon  conflicting  and 
very  doubtful  testimony  ;  there  is  nothing,  therefore,  which 
can  be  pointed  out  as  error  in  the  verdict  in  this  respect. 
The  motion  is  disnussed. 

RicHABDsoN,  Evans,  Wardlaw  and  Frost,  JJ.  concur- 
red. 

Butler,  J.  absent  at  the  argument. 


X  Uobart  vs.  Anne  Lemon^  a  sole  trader ,  and  her  husband, 
Petity  Dunning  4*  Co,  vs.  The  Same. 

Id  order  to  charge  a  married  woman  as  a  feme  sole  trader  on  a 
contract  made  by  her,  It  is  not  necessary  to  shew  that  she  had  adver- 
tised her  intention  of  becoming  a  free  dealer.  It  is  sufficient  to 
shew,  to  the  satis&ction  of  the  jury,  that  she  had  acted  and  been  con- 
sidered as  a  sole  trader. 

Before  O^eall,  J.  at  Fairfield^  July^  extra  Term^  1846. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  fol- 
lows : 

V  These  were  actions  of  assumpsit  brought  on  notes  of 
hand,  made  by  the  defendant  Anne,  in  New  York,  for  the 
purchase  of  goods^>  The  proof  very  clearly  was,  that 
every  year  the  defendant  went  to  New  York  to  purchase 
goods,  her  husband  remained  at  home.  She  and  her  hus- 
band kept  stores  in  the  same  building;. he  in  one  end  has 
a  grocery  store,  and  perhaps  keeps  dry  goods  of  a  coarse 
kind.  She  in  the  other  end  keeps  a  fancy  store.  Each  do 
business  separately,  and  she  is  considered  as  a  sole  trader, 
in  the  village  of  Winpsbpro',  where  they  reside.  Most  of 
the  receipts  and  business  transactions  are  in  her  name  as 
to  the  fancy  store,  though  her  husband,  perhaps,  in  one  or 
more  instances,  collected  the  debts  due  her  with  others  due 
him,  and  on  one  occasion,  in  her  absence,  sold  an  article 
out  of  her  store,  but  said  he  did  not  know  the  price  of  it, 
which  it  was  agreed  should  be  fixed  by  her  when  she  re- 
turned. 

The  defendants  contended  that  they  were  not  chargea- 
ble, inasmuch  as  by  the  Act  of  *23,  6  Stat  213,  it  is  pro- 
vided that  no  woman  having  a  husband  living  shall  be 
entitled,  either  at  law  or  in  Equity,  to  the  rights  of  a  free- 
dealer,  unless  she  shall  give  notice  by  publication  in  a  pub- 
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lie  newspaper,  of  her  intention  to  trade  as  a  sole  trader — 
which  notice  shall  be  published  at  least  one  month  ;  and 
in  case  there  is  no  newspaper  published  in  the  district,  the 
notice  shall  be  published  in  the  same  way  as  sheriff's 
sales.  The  Act  of  '24,  6  Stat.  236,  amending  this  Act, 
provides  that  the  notice  shall  include  the  name,  place  of 
residence,  and  occupation  or  profession  of  the  husband  of 
the  sole  trader.  I  thought  that  these  Acts  did  not  change 
the  liability  of  the  defendant,  arising  out  of  her  carrying 
on  a  separate  mercantile  business,  which,  according  to  the 
custom  of  London,  made  her  ^feme  sole  trader  ;  it  might 
Ije,  that  without  such  notice,  she  could  not  claim  the  rights 
of  such  a  trader  against  her  husband  and  others.  The 
law  making  her  liable  by  carrying  on  ajseparato  mercantile 
business,  was  carefully  explained  to  the  jury,  and  the  facts 
left  them  to  say  whether  such  a  separate  business  had  been 
proved. 

They  found,  to  my  entire  satisfation,  for  the  plaintiffs  in 
both  cases." 

The  defendants  appealed,  on  the  following  ground. 

Because  the  evidence  of  the  defendant,  Anne  Lemon, 
acting  as  a  sole  trader,  was  entirely  insufficient  to  establish 
such  fact,  and  the  court  should  have  so  charged  the  jury. 

Hammond^  for  the  motion. 
Arthur  and  Rutland^  contra. 

Per  Curiam.  The  facts  of  these  cases  were  for  the 
jury,  to  whom  they  were  very  properly  left.  We  think 
they  fully  sustain  the  verdicts. 

The  motions  are  dismissed. 

Richardson,  O'Neall,  Evans,  Butler,  Wardlaw 
and  Frost,  JJ,  concurring. 
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who  were  instructed  by  his  Honor,  the  presiding  Judge, 
that  the  plaintiff  was  entitled  to  recover ;  they  found  a 

verdict  accordingly. 

The  defendant  appealed,  and  now  moved  this  court  for 
a  new  trial,  on  the  following  grounds  : 

1.  That  the  note  of  John  J.  Myers,  on  which  the  action 
was  brought,  having  no  payee  inserted  in  its  body  until 
after  it  was  put  into  circulation,  the  insertion  of  a  payee, 
after  that  time,  was  such  an  alteration,  in  a  material  part, 
as  vitiated  the  note. 

2.  That  no  payee  having  been  inserted  in  the  note  at 
the  time  it  was  drawn  and  indorsed,  it  was  not  a  note,  un- 
der the  law  merchant,  capable  of  being  indorsed,  but  was 
payable,  upon  general  principles,  to  a  fictitious  payee  or  to 
bearei,  and  that  each  indorser  was  a  guarantor,  and  equally 
liable  as  guarantor.  * 

ii^cCaK,  for  the  piotion,  cited  1  Hill,  74  ;  2  N.  <fe  McC. 
102  ;  1  McM.  76 ;  Bail,  on  Bills,  30 ;  3  McC.  482 ;  I  N. 
&  McC.  128  ;  2  McM.  320. 

McDowell^  contra. 

Curia,  per  Frost,  J.  The  questions  presented  by  the 
grounds  of  appeal  have  been  decided  in  Carson  vs.  Hill 
4*  Jonesj  1  McM.  76.  In  that  case,  a  note  in  blank,  ex- 
cept that  $5000  was  written  at  the  top,  was  signed  by  sev- 
eral parties,  and  delivered  to  one  ofuhem,  to  be  used  for 
his  benefit,  who  delivered  it  in  blank  to  the  plaintiff,  as 
collateral  security  for  advances.  The  plaintiff,  long  after 
ihe  delivery  of  the  blank  to  him,  filled  it  up  in  the  terms 
of  a  promissory  note  for  the  payment  of  the  sum  expressed 
on  the  paper.  It  was  held  that  the  defendants,  who  had 
signed  the  note  as  sureties,  were  liable  as  makers.  In  Rus^ 
sd  vs.  Langstaffcy  Doug.  616,  Lord  Mansfield  held  that 
the  indorsement  of  a  blank  note  is  a  letter  of  credit  for  an 
indefinite  sum.  Many  cases  concur  to  establish  that  when 
the  indorser  of  a  note  commits  it  to  the  maker  in  blank, 
either  in  whole  or  in  part,  the  note  carries  on  the  face  of 
it  an  implied  authority  to  the  maker  to  fill  up  the  blank. 
As  between  the  indorser  and  third  persons  the  maker  most, 
under  such  circumstances,  be  deemed  to  be  the  agent  of 
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the  indorser,  and  as  acting  under  his  authority  and  with 
his  approbation.  Collins  vs.  Emetty  1  Hy.  Bl.  313 ;  Snaith 
vs,  Mingatf,  1  M.  <&  S.  87 ;  Cruchley  vs.  Clarance^  2  M. 
A  S.  90. 

The  insertion  of  the  name  of  the  first  indorser  in  the 
blank  left  for  the  name  of  the  payee,  was  not  an  alteration, 
but  the  completion  of  the  note.  It  gave  effect  to  the  note 
consistently  with  the  liabilities  of  the  parties,  expressed  by 
their  indorsements.  The  note  might  thus  be  perfected  af- 
ter a  transfer.  When  the  blank  was  filled  in  pursuapce  of 
the  authority  implied  by  the  delivery  of  the  note  to  the 
maker,  it  had  relation  back  to  the  imdorsement,  and  took 
effect  as  if  the  note  were  then  rnTfrrt^JM.fhiitases  shew 
that  when  a  signature  is  written  to  a^^sr^^^OR^ten- 
ded  to  have  the  operation  of  a  negcyaBiemstriM^^ 
1)ecomes  suchj  when  perfected,  from  n^^^^iKbfi^  nwas 
signed,  so  as  to  support  the  allegationahat  tne  pMl^lQIn  or 
indorsed  the  note  or  bill.     The  niomnljj'Kfo^^        1 

Richardson,  O'Neall,  Evans,  Biy^ER  aim  ^trd- 
LAw,  J  J.  concurred.  ^'^N^**'^ 
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been  examined  as  a  witness  in  a  law  suit  in  the  Court  of 
Common  Pleas  at  Camden,  in  which  free  white  persons  were . 
parties.  He  owns  lands  and  slaves,  and  has  raised  and  edu- 
cated his  children,  the  relators,  in  a  respectable  manner,  and 
is  in  all  respects  a  worthy  ipan.  Milberry  E.  Bass,  his  wife, 
the  mother  of  his  children,  the  relators,  is  a  free  white  wo- 
man of  good  character,  and  is  respected  as  such  by  the 
neighbors. 

"  The  relators,  William  C.  Bass,  John  W.  Bass  and  Mar- 
tha R.  White,  were  educated  as  free  white  persons  at 
school  with  the  other  white  children  of  the  neighborhood, 
and  are  treated  in  society  as  free  white  persons  ;  they  visit 
and  are  visited  by  their  neighbors  as  free  white  persons, 
and  are  honest  and  industrious  and  highly  respected  by 
their  neighbors  and  all  who  know  them,  for  their  good 
character  and  conduct,  and  have  never,  to  our  knowledge, 
been  refused  any  of  the  rights  and  privileges  of  free  white 
persons. 

<^  William  C.  Bass  is  about  twenty-two  years  old  and  John 
W.  Bass  is  about  nineteen ;  both  of  them  live  with  their 
father  and  mother. 

<'  Martha  R.  White  is  about  seventeen  years  old,  and  has 
married  a  respectable  free  white  man,  Mr.  Thomas  White, 
who  is  well  educated  and  teaches  a  respectable  school  in 
the  neighborhood  of  his  father-in-law,  and  she  is  highly 
respected,  and  exercises  and  enjoys  all  the  rights  and  priv- 
ileges of  a  free  white  woman,  and  is  treated  as  such  by  all 
her  neighbors,  and  is  very  much  respected  by  them  for  her 
good  character  and  correct  deportment." — ^And  it  is  there- 
fore respectfully  submitted  that  these  persons,  by  exercising 
and  enjoying  all  these  rights  aiid  privileges,  for  so  long  a 
time,  with  the  consent  and  approbation  of  society  and  the 
acquiescence  of  the  State,  have  established  their  caste,  and 
are  entitled  by  law  to  be  considered  free  white  persons,  and 
that  his  lienor  should  have  so  charged  the  jury. 

2.  Because  his  Honor  should  have  submitted  it  to  the 
jury  upon  the  evidence  to  say  whether  the  case  of  "  The 
guardian  oj  Molly  Bass  vs.  William  Lang^^^  was  nvide 
to  establish  her  caste  as  a  free  white  woman,  or  her  free- 
dom. 
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3.  j^canse  plaintiffs  were  surprised  by  the  evidence  of 
Mr.  Salinond. 

Smart  and  Wethers^  for  the  motion. 
Caldwell^  Solicitor,  contra. 

Curia,  per  Frost,  J.  The  relators  have  filed  this  sug- 
gestioQ  to  prohibit  the  collection  from  them  of  the  capita- 
tion tax,  imposed  on  '^free  negroes,  mnlattoes  and  musti- 
ssoes,"  claiming  that  they  are  white  persons. 

The  claim  involves  all  the  civil  and  political  rights*  of 
citizenship.  For  the  law  recognizes  only  three  classes  of 
persons ;  freemen  under  the  constitution,  or  citizens;  slaves ; 
and  free  negroes,  mulattoes  and  mustizoes,  who  constitute 
the  third  class.  A  firm  and  wise  policy  has  excluded  this 
class  from  the  rights  of  citizenship  in  this  and  almost  every 
State  in  which  they  are  found.  The  constant  tendency  of 
this  class  to  assimilate  to  the  white,  and  the  desire  of  ele- 
vation, present  frequent  cases  of  embarrassment  and  difii- 
eulty.  The  disqualification  arises  from  descent  from  one 
of  the  African  race ;  and  the  various  degrees  in  which  the 
physical  peculiarities  are  transmitted  in  descent,  makes 
those  peculiarities  a  very  uncertain  criterion  of  caste.  It 
may  happen  that  persons,  rn  eqnal  degree  firom  the  African 
stock,  may  present  such  difbrent  complexions  and  features 
that  they  would  readily  be  assigned  to^  different  castes. 
Habit  and  education  have  so  strongly  associated  with  the 
European  race  the  enjoyment  of  all  the  rights  and  immu- 
nities of  freedom,  that  color  alone  is  felt  and  recognized  as 
a  claim.  On  the  contrary,  a  strong  repugnance  prevails 
against  a  participation  in  the  rights  of  citizenship  by  any 
who  bear  in  their  persons  the  traces  of  their  servile  origin. 
Thi»  aversion  is,  however,  mitigated  by  the  deference  which 
honesty,  sobnety  and  industry,  and  the  qualities  that  unite 
in  a  respectable  character,  enforce  on  the  mind.  It  would 
be  difiicult,  if  not  impolitic,  to  define  by  precise  and  inflex- 
ible rules  the  line  of  separation  between  the  two  classes. 
Whatever  rules  may  be  adopted,  the  question  of  the  recep- 
tion of  colored  persons  into  the  class  of  citizens,  must  par- 
take more  of  a  political  than  a  legal  character,  and,  m  a 
great  degree,  be  decided  by  public  opinion,  expressed  in  the 
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verdict  of  a  jury.  So  far  as  the  subject  is  controlled  by 
rules  of  evidence,  it  will  be  found  that  they  give  effect  to 
public  sentiment  rather  than  assume  to  direct  and  control 
it.  If  the  color  and  other  characteristics  of  African  de- 
scent be  distinctly  marked  and  obvious,  the  condition  of  the 
person  is  determined  by  inspection  only.  State  vs,  Scott^ 
1  Bail.  270.  Where  color  and  features  are  doubtful,  there 
is  DO  rule  on  the  subject ;  only  it  is  to  be  considered  set- 
tled, that  it  is  not  every  admixture  '^of  negro  blood,  how- 
ever slight  or  remote,"  which  will  make  a  person  of  color, 
within  the  meaning  of  the  law ;  nor  on  the  contrary,  "  is 
the  condition  to  be  determined  solely  by  the  distinct  and 
visible  mixture  of  negro  blood ;  but  by  reputation,  by  re- 
ception in  society,  and  by  the  exercise  of  the  privileges  of  a 
white  man."  State  vs,  Davis,  2  Bail.  668 ;  State  vs. 
Cantejfy  2  Hill,  616.  The  question  is  one  properly  for  the 
jury,  and  the  court  will  rarely  feel  authorized  to  interfere 
with  their  verdict. 

In  this  case,  the  father  of  the  relators  is  confessedly  a 
mulatto.  Martha  White  is  obviously  a  colored  person. 
William  had  the  appearance  of  a  sand-hill  boy  ;  and  John 
did  not  appear  in  court.  It  was  attempted  to  be  proved 
that  Josiah  Bass,  the  father  of  Elijah  Bass,  was  a  white 
man.  One  affidavit  states  that  he  served  in  the  revolution- 
ary war.  The  color  of  Elijah  Bass  affords  proof  of  his 
negro  descent,  which  the  jury  might  well  require  more  ev- 
idence than  one  affidavit  to  contradict.  Molly  Bass,  the 
grand-mother  of  the  relators,  was  a  well  known  mulatto 
woman.  The  record  of  the  suit  for  ravishment  of  ward, 
itself,  affords  presumption  of  her  caste :  being  a  remedy  ap- 
propriated to  the  trial  of  a  disputed  claim  of  freedom.  The 
statement  in  the  declaration  that  her  mother  was  a  white 
woman,  was  material  to  her  claim  of  freedom,  and  establish- 
ed it,  if  true.  But  the  suit  was  instituted  by  the  friends 
of  Molly  Bass,  without  any  adversary  claimant,  and  the  al- 
legations and  proofs  in  the  case  must  be  received  with  the 
cautious  allowance  given  to  ex  parte  statements.  It  is 
stated  in  the  affidavit,  which  is  incorporated  in  the  grounds 
of  appeal,  that  the  relators  were  received  and  educated  at 
school  with  white  children.     But  this  affidavit  is  no  part 
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The  bond  taken  by  the  sheriff  la  an  action  of  trover,  for  the  pro- 
duction of  the  chattel  sued  for,  may  be  discharged  by  the  plaiatiC 

Trover  for  the  conversion  of  slaves*  After  the  action  was  com- 
menced, and  a  bond  taken  U>r  the  production  of  the  property,  the  de- 
fendant delivered  the  slaves  to  the  plaintiff,  and  it  was  agreed  that  the 
action  should  proceed  to  ascertain  the  amount  due  for  hire.  Heldj 
that  the  sureties  to  the  bond  were  discharged  by  the  delivery  of  the 
property,  and^  therefore,  that  they  were  competent  witnesses  for  the 
defendant  on  the  trtal. 

Be/ore  O'Neall,  J.  a/  Kershaw^   Spring   Termf  1846. 

Trover  for  the  conversion  of  negroes.  This  case  was 
first  tried  at  Fall  Term,'  1845,  when  the  plaintiff  was  non- 
suited. On  appeal,  the  non-suit  was  set  aside,  and  a  nev 
trial  ordered ;  see  2  Rich.  13.  At  this,  the  second  trial, 
it  appeared  that  after  the  bond,  to  secure  the  payment  of 
which  the  mortgage  was  given,  became  due,  to  wtt :  in 
January,  1846,  the  plaintifi  seized  the  negroes  under  the 
mortgage,  and  was  proceeding  to  sell  the  same  to  satisfy 
the  bond,  when,  by  agreement  between  the  ]$1aintiff  and 
defendant,  and  one  Joseph  A.  Black,  the  principal  of  the 
debt  was  paid  by  Black,  and  the  negroes  delivered  to  him ; 
and  it  was  stipulated,  in  substance,  that  the  action  should 
proceed  for  the  purpose  of  ascertaining  the  amount  due 
to  the  plaintiff  by  way  of  interest  or  hire,  and  that  this 
amount,  when  ascertained,  with  the  costs,  should  be  paid 
by  Black. 

The  defendant  had  given  security  for  the  production  of 
the  property  under  the  Act  of  1827.  At  the  trial,  John 
English  and  C.  H.  Davis,  who  were  the  sureties  to  his 
boud,  were  offered  as  witnesses  in  his  behalf,  and  were  re- 
jected on  the  ground  of  interest.  Verdict  for  the  plain- 
tiff. 
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curity  is  required  from  the  de/endant.  By  force  of  the 
Act,  trover,  iastead  of  being  an  action  for  the  recovery  of 
damages  for  property  converted,  is  made  an  action  to  try 
the  title — and  differs  from  detinue,  in  that  damages  may 
be  recovered  for  the  detention,  and  security  is  provided  for 
the  production  of  the  chattel  sued  for.  The  bond  is  re- 
quired for  the  l^nefit  of  the  plaintiff,  being  for  the  satis- 
faction of  his  judgment.  He  alone  may  demand  it,  and 
must  give  indemnity  to  the  defendant.  He  may  discharge 
the  obligation  of  the  parties  by  discontinuance  of  the  ac- 
tion. So  he  may  by  release  of  the  cause  of  action.  If 
an  action  be  brought  on  the  bond  against  the  defendant, 
he  may  plead  the*  plaintiff's  release  in  bar,  and  so 
may  the  sureties.  The  only  objection  which  can  be  sug- 
gested to  this  conclusion  is,  that  as  the  bond  is  for  the  sat- 
isfaction of  the  plaintiff's  judgment,  in  which  the  costs 
are  included',  the  officers  may  have  a  claim  on  the  bond 
for  the  satisfaction  of  their  fees.  That  such  was  not  the 
intention,  may  be  inferred  from  the  security  being  taken 
only  for  the  production  of  the  property^  A  lien  on  the 
plaintiff  >  property,  which  may  be  recovered  by  suit,  for 
the  oflScer's  costs,  has  no  precedent.  The  obligation  to 
produce  the  property  is  subservient  to  the  plaintiff's  right 
to  recover  it,  and  is  extinguished  by  whatever  means  that 
right  is  defeated.  In  this  case,  the  plaintiff  has  been  paid 
the  principal  of  the  debt,  for  which,  under  the  mortgage, 
he  acquired  a  right  to  the.  possession  of  the  negroes.  His 
right  has  been  released  by  the  deed,  and  the  delivery  of 
the  negroes  to  Black  ;  and  be  has  accepted  the  covenant 
of  Black  to'  pay  the  damages  and  costs,  in  discharge  of  the 
defendant's  liability.  With  the  right  of  the  plaintiff  to 
recover,  the  obligation  of  the  defendant  and  his  sureties  to 
produce  the  negroes,  must  also  be  released.  Davis  and 
English  were  then  competent  witnesses. 
The  motion  is  granted. 

Richardson,  Evans  and  Wardlaw,  JJ.  concurred. 

O'Neall,  J.  I  dissent ;  the  slaves  were  liable  to  the 
cost^,  and  bail  of  course  could  not  be  discharged  from  that 
liability. 

Butler,  J.  absent  at  the  argument. 
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payable,  four  months  after  date,  to  M.  Goldberg,  or  bearer. 
The  affidavit  to  bold  to  bail  was  dated  the  8th  May,  1843, 
and  was  as  follows :  <^  Before  me,  personally  appeared  S. 
J.  Rosenberg,  who  upon  oath  saith  that  Charles  Marechal 
is  justly  indebted  to  him  in  the  sum  of  two  hundred  and 
forty-four  dollars,  by  his  promissory  note,  dated  June  15th, 
1842,  and  refuses  to  pay  the  same,  and  that  no  part  thereof 
has  been  paid."  The  declaration  against  Marechal  was  as 
follows : 

'^  Charles  Marechal,  the  defendant,  was  attached  to  an- 
swer to  Salen  J.  Rosenberg,  bearer  of  a  promissory  note, 
payable  to  M.  Goldberg,  or  bearer,  the  plaintiff,  of  a  plea 
of  trespass  on  the  case  and  so  forth :  And  thereupon,  the 
said  plaintiff,  by  Black  <&  Black,  his  attorneys,  complains  ; 
for  that,  whereas  the  said  Charles  Marechal,  the  defendant, 
on  the  fifteenth  day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-two,  at  Camden,  in  the 
District  and  State  aforesaid,  and  within  the  jurisdiction  of 
this  court,  made  his  certain  promissory  note  in  writing, 
bearing  date  the  day  and  year  aforesaid,  and  thereby  then 
and  there  promised  to  pay  the  said  M.  Goldberg  or  beaier, 
which  bearer  the  said  Salen  J.  Rosenberg  now  is,  the  full 
and  just  sum  of  two  hundred  and  forty-four  dollars,  for 
value  received,  four  months  after  the  date  thereof ;  and  af- 
terwards, to  wit :  on  the  day  and  year  aforesaid,  the  said 
defendant,  in  consideration  of  his  liability  by  reason  of  the 
premises,  upon  himself  assumed  and  faithfully  promised 
the  said  plamtiff  to  pay  him  the  said  sum  of  money,  in 
the  said  note  specified,  according  to  the  tenor  and  effect  of 
the  said  note :  yet  the  said  defendant  has  not,  as  yet,  paid 
the  said  sum  of  money,  or  any  part  thereof,  to  the  said 
plaintiff,  although  often  requested  so  to  do,  but  to  pay  the 
same  to  the  said  plaintiff,  the  said  defendant  has  hitherto 
wholly  n^lected  and  refused,  and  still  does  neglect  and 
refuse,  to  the  damage  of  the  said  plaintiff  five  hundred 
dollarsi  and  therefore  be  brings  suit,  and  so  forth." 

The  condition  of  the  bail  bond  on  which  these  actions 
weie  brought  was  as  follows : 

<<  The  condition  of  the  above  obligation  is  such^  That  if 
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the  aboTe-bonnd   G.  Marechal   do  aDnear  Kt  the  Conit  of 


148  Rosenberg  ys.  McKain. 

The  only  time  necessary  for  the  ca.  sa.  to  remain  in  the 
sheriff's  office  is  that  which  will  enable  him  to  search  for 
the  defendant,  and  truly  to  return  non  estinventus. 

The  second  ground  is  equally  ineffectual.  The  decla- 
ration in  the  case  of  Rosenberg  vs,  Mareckal  is  very  in- 
artificially  drawn,  but  still  it  sets  out  the  making  of  a 
promissory  note  to  Goldberg  or  bearer ;  that  the  plaintiff 
was  the  bearer,  and  a  promise  to  him.  This  would  have 
been  enough  to  prevent  an  arrest  of  judgment.  For,  al- 
though not  very  technically  stated,  yet  there  is  a  statement 
of  a  good  cause  of  action,  on  which  the  court  can  give 
judgment.  This  is  enough.  But  if  it  had  been  a  defec- 
tive statement,  still  it  would  not  have  availed  the  bail.  To 
have  even  an  ea^oneretur  entered  on  the  bail  piece  they 
must  shew  some  substantial  variance  between  the  cause  of 
action  set  out  in  it,  and  that  declared  on, — mere  technical 
objections  to  the  record  constitute  no  ground  of  exoneretur. 
Much  less  can  they  be  set  up  as  defence  under  regular 
pleading  to  an  action  on  the  bail  bond. 

The  ground  for  new  trial  makes  it  necessary  to  consider 
the  various  pleas,  under  which  questions  for  the  court 
arose.  The  first  of  these  is  the  2d  plea  ;  that  the  cause 
of  action  set  out  in  the  recovery  is  not  the  same  with  that 
mentioned  in  the  bail  bond.  On  comparing  the  bail  bond 
with  the  record  set  out  in  the  declaration,  it  seemed  that 
there  was  no  variance.  The  defendant  was  bound  to  an- 
swer to  the  plaintiff  in  an  action  of  assumpsit.  The  ree- 
ord  produced  agreed  with  that  requisition.  The  affidavit 
to  hold  to  bail  sets  out  that  the  defendant,  Marechal,  was 
indebted  to  the  plaintiff  by  note  of  hand.  The  record 
shews  the  same  fact.  The  third,  fourth  and  fifth  pleas  are 
founded  in  miscake.  The  sixth  plea  objects  that  the  affi- 
davit to  hold  to  bail  docs  not  set  out  how  or  on  what  ac- 
count the  defendant,  Marechal,  became  indebted  to  the 
plaintiff.  The  7th  plea  urges  that  the  affidavit  does  not 
set  out  that  the  debt  was  due.  Neither  of  these  objections 
are  tenable.  Neither  of  them  can  be  made  by  plea.  If 
available  at  all,  it  is  by  motion  to  have  an  exoneretur  en- 
tered on  the  bail  piece.     Saunders  vs.  Hughes^  2  Bail.  509. 
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But  the  ciiase  of  action  is  very  sufficieDtly  set  out  in  the 
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out  the  damages  does  not  affect  its  validity :  it  was  unne- 
cessary to  be  stated,  and  cannot,  under  a  familiar  maxim, 
utile  per  intile  non  vitiatur^  affect  the  bond. 
The  defendants'  motions  are  dismissed. 

Richardson,  Evans,  Wardlaw  and  Frost,  JJ.  con- 
curred. 

Butler,  J.  absent  at  the  argument. 


James  Wood  vs,  A.  H.  Chambers. 

In  an  action  for  rent  the  tenant  may  shew,  that  the  lessor  declared 
that  he  would  not  claim  the  rent,  if  the  title  to  the  demised  premises 
was  in  another,  and  then  prove  that  the  title  was  not  in  the  lessor. 

The  general  role,  that  a  tenant  cannot  shew  that  his  lessor  never 
had  title,  is  for  the  protection  of  the  lessor,  and  maybe  waiTed  by 
hioL 

Before  Frost,  J,  cU  Fairfield^  Spring  Term^  1846. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  fol- 
lows : 

"  This  was  a  sum.  pro.  to  recover  the  amount  of  a  note 
given  by  the  defendant  to  the  plaintiff,  for  a  year's  rent  of  a 
tract  of  land,  which  the  defendant  rented  of  the  plaintiff. 

The  plaintiff  had  bought  the  land  at  sheriff's  sale,  and 
then  rented  it  to  the  defendant.  One  Harrison,  who  cktim- 
ed  the  land,  was  offered  as  a  witness,  to  prove  that  the 
plaintiff  had  told  the  defendant,  after  the  note  had  been 


GoLUMBu,  August,  1846.  151 

given,  that  he,  the  plaintiff,  would  not  claim  the  rent,  if 
the  title  to  the  land  were  not  in  him.  The  competency  of 
the  witness  was  admitted,  but  the  proof  rejected. 

It  was  proposed  to  prove  that  the  plaintiff  had  no  title  to 
the  land ;  and  this  proof  was  also  overruled.  A  decree 
was  rendered  for  the  plaintiff" 

The  defendant  appealed,  and  now  moved  this  court  for 
a  new  trial,  on  the  grounds, 

1.  Because  the  defendant  should  have  been  permitted  to 
show  that  the  plaintiff  had  no  right  to  the  land  which  he 
had  rented  to  the  defendant. 

2.  Because  the  defendant  should  have  been  permitted  to 
show  that  the  plaintiff  had  promised  not  to  require  the 
rent  note,  if  the  land  was  not  his. 

3.  Because  the  proposed  evidence  of  the  witness,  James 
Harrison,  should  have  been  received. 

Bayce,  for  the  motion,  submitted  a  written  argument. 
,  contra. 

■  

Curia^  per  O'Neall,  J.  The  defendant's  argument 
.  here  has  placed  his  defence  upon  a  very  plain  ground,  that 
when  the  landlord's  title  after  the  granting  of  the  lease  has 
been  determined,  the  tenant  may  shew  it ;  Com.  on  Land. 
&  Tenant,  521.  But  the  report  does  not  justify  us  in  say- 
ing that  the  defendant  offered  to  shew,  as  his  argument 
assumes,  that  ^^the  plaintiff  ^s  title  was  the  interest  of  one 
Belton  during  life^  and  that  he  died  soon  after  the  tenan^ 
cy  beganJ^  If  this  had  been  so,  there  is  no  doubt  the 
proof  to  shew  the  failure  or  cessation  of  the  plaintiff's  ti- 
tle, was  admissible.  Taking  the  case  as  it  was  presented 
to  the  Judge  below,  still  we  think  the  defence  was  admissi- 
ble, and  ought  to  have  been  considered  by  the  Judge.  The 
defendant  proved,  that  the  plaintiff  told  him,  after  the  note 
was  given,  that  he  would  not  claim  the  rent,  if  the  title  to 
the  land  was  in  another.  Then  the  defendant  proposed  to 
shew  that  the  plaintiff  had  not  title.  This  the  presiding 
Judge  refused  to  hear.  There  is  no  doubt  about  the  gen- 
eral rule  that  a  tenant  cannot  shew  that  '^  his  lessor  never 
had  title  ;"  Com.  on  Land.  <&  Ten.  521.  But  there  is  no 
doubt  that  this  rule  is  for  the  protection  of  the  landlord, 
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and  if  be  chooses  to  waive  it,  he  has  the  right  to  do  so.  It 
is  io  this  point  of  view,  that  I  regard  the  landlord's  decla- 
ration, that  he  would  not  claim  the  rent  if  the  title  was  in 
another.  But  it  is  said,  this  was  not  binding  on  the  land- 
lord. Why  not?  If  title  te  in  another,  his  tenant  might 
be  sued,  and  the  rent  recovered  from  him  as  damages  by 
the  person  having  the  title  paramount.  This,  if  the  tenant 
had  paid  the  rent,  would  necessarily  give  him  the  right  to 
recover  over  against  his  landlord.  So,  too,  if  the  tenant 
were  evicted  by  the  paramount  title,  it  is  perfectly  dear 
that  he  could  give  the  eviction  in  evidence  against  the 
c|aim  for  rent, — where  it  had  not  been  paid ;  Com.  on 
Land.  &  Ten.  523.  To  avoid  the  necessity  of  the  tenant 
submitting  to  be  sued,  the  landlord  might  very  legally  ar- 
range with  him,  "  if  you  can  shew  title  in  another,  I  will 
not  claim  the  rent, — ^you  may  pay  it  to  him."  This  being 
the  case,  it  followed,  that  under  such  an  arrangement  with 
the  tenant,  the  proof  of  paramount  outstanding  title  was 
admissible  by  the  consent  of  the  landlord.  The  qnotion 
for  a  new  trial  is  granted. 

Richardson,  Butler  and  Wardlaw,  JJ.  concurred.  ^ 
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posite  to  the  residence  of  the  defendant,  Benjamin  Maybin. 
On  the  right  of  Henderson's  road,  descending  it,  and  be- 
tween the  two  roads,  the  defendant,  Benjamin  Maybin,  dug 
a  well,  and  placed  a  row  of  posts  on  the  right  side  of  Hen- 
derson's road,  so  that  a  wacfon  driving  to  the  well  to  water, 
could  not  return  into  Henderson's  road,  but  must  pursue 
the  road  to  )faybin's  bridge.  On  otie  occasion  the  defen- 
dant, Benjamin,  was  heard  to  say  to  a  negro,  the  driver  of 
a  wagon,  who  had  stopped  in  Henderson's  road,  and  who 
was  taking  water  from  his  well, ''  you  impose  upon  me,  you 
use  my  water  and  don't  travel  my  road,  my  road  is  the 
nighest  and  best."  On  another  occasion  he  was  heard  to 
say  to  a  wagoner  ''  if  he  used  his  water  he  ought  to  travel 
his  road."  At  this  time,  however,  a  violent  enemy  of  Ben- 
jamin Maybin,  Samuel  W.  Shelton,  had  settled  in  Maybin- 
ton,  and  was  using  every  effort  in  his  power  to  prevent  per- 
sons from  travelling  the  road  leading  to  defendants'  bridge. 

From  1S40,  after  the  erection  of  the  new  bridge,  it  was 
abundantly  proved  that  defendants  had  a  much  larger  share 
of  the  travelling  patronage  than  before.  The  plaintiff's 
loss  of  toils  gradually  increased  from  one-iburth  to  one- 
half  in  41-2-3  and  4. 

In  1844,  the  legislature  refused  to  re-charter  the  defend- 
ants' bridge.  This  action  was  brought  before  the  defend- 
ants' charter  expired. 

The  jury  were  instructed  that  the  plaintiff  could  not 
claim  by  prescription.  That  his  l)ridge,  erected  in  1840, 
after  his  bridge  of  '37  had  been  swept  away,  was  covered 
by  his  charter. 

They  were  told  to  inquire  whether  the  defendants'  new 
bridge  was  or  was  not  within  their  charter  at  or  near  Lit- 
tleton's landing.  If  it  was,  then  the  plaintiff  could  not 
recover.  If  it  was  not,  it  was  then  necessary  to  inquire 
whether  a  bridge  more  than  two  miles  from  the  plaintiff's 
was  "  30  near"  as  necessarily  to  injure  the  plaintiff's  char- 
tered rights.  If  it  was,  then  the  plaintiff  might  recover, 
otherwise  not.  I  confess  that  if  I  had  been  of  the  jury  I 
should  not  have  been  disposed  on  either  of  these  two  last 
questions  to  have  found  for  the  plaintiff. 

The  defendants,  on  the  plaintiff  closing  his  case,  moved 
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for  a  Qonsait,  which  I  refused  to  grant — thinking  that  there 
was,  perhaps,  some  evidence  to  sustain  his  case,  which 
mode  it  necessary  to  go  to  the  jury.  The  jury  found  a 
verdict  for  $363.66  damages — apportioning  it  as  follows : 
$242.40  to  be  paid  by  the  defendant,  Benjamin,  and  $121.25 
to  be  paid  by  the  defendant,  Jesse.'' 

The  defendants  appealed,  and  now  moved  |or  a  nonsuit, 
on  the  following  grounds  c 

1.  That  the  defendants  having  a  charter  for  their  bridge, 
the  plaintiff  cannot  raaiutain  this  suit  against  them  tor  a 
supposed  injury  to  him  resulting  from  the  erection  of  their 
bridge. 

2.  That  the  first  bridge  erected  by  the  defendants  hav- 
ing been  carried  off  by  a  freshet,  they  had  the  right,  un- 
der their  charter,  to  erect  their  present  bridge  on  the  site 
where  it  stands ;  and  the  alteration  in  the  public  road  so 
as  to  connect  it  with  the  new  bridge  was  properly  made, 
was  adopted  by  the  commissioners  of  roads  and  kept  in  re- 
pair by  them,  and  was  sanctioned  by  the  public. 

3.  That  the  charter  granted  to  the  plaintiff  was  for  his 
bridge  then  lately  erected,  and  the  plaintiff  cannot  claim 
the  benefit  of  his  charter  for  his  present  bridge,  which  is 
between  two  and  three  hundred  yards  lower  down  the 
river. 

4.  That  even  if  the  defendants  had  had  no  charter  for 
their  bridge,  the  plaintiff  could  not  maintain  this  suit-^-eee- 
ing  that  the  defendants'  bridge  was  on  a  different  public 
road  from  that  on  which  plaintiff's  bridge  was  located,  and 
was  necessary  to  enable  the  community  to  use  a  pnblic 
road,  laid  out  under  the  authority  of  the  legislature,  and 
kept  in  repair  by  the  commissioners  of  roads. 

And  foiling  in  this  motion,  then  they  moved  for  a  new 
trial,  upon  the  same  grounds  and  the  following  additional 
grounds : 

6.  That  his  Honor  erred  in  not  instructing  the  jury  that 
the  plaintiff  had  no  right  now  to  object  to  the  alteration 
in  the  public  road  from  Maybinton  by  Littleton's  old  land- 
ing, 80  as  to  connect  it  with  the  defendants'  new  bridge — 
seeing  that  the  same  was  made  by  consent  of  the  owners 
of  the  land,  was  adopted  by,  and  worked  on  under  the  ao- 
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Ihority  of,  the  commissioners  of  roads,  and  was  osed  as  a 
poblic  road  witboat  obj^tion. 

6.  Thai  his  Honor  onght  to  have  instructed  the  jury  that, 
upon  the  evidence  and  the  law,  their  verdict  should  be  for 
the  defendants. 

7.  That  upon  the  facts  in  evidence  and  the  law  appli- 
cable thereto,  the  verdict  should  have  been  for  the  defend- 
ants. 

8.  That  his  Honor  ought  to  have  submitted  it  to  the 
jury  to  determine  whether  the  plaintiff's  present  bridge  is 
without  his  charter : — by  assuming  and  charging  the  jury 
as  matter  of  law  that  the  plaintiff's  bridge  was  within  his 
charter,  and  then  submitting  it  to  the  jury  to  determine 
whether  the  defendants'  Mdge  was  within  tbeir  charter, 
he  seemed  to  intimate  an  opinion,  which  it  is  believed  he 
did  not  intend  to  intimate,  that  it  was  clearer  that  the  plain- 
tiff's charter  attached  to  his  present  bridge,  than  it  was 
that  the  defendants'  charter  attached  to  their  new  bridge. 

Boozer  and  Pope^  for  the  appellants,  cited  1  N.  c&  McC. 
387;  4  McC.  6;  2  Bail.  314;  1  Rich.  336;  9  Stat.  418, 
469,  616,  608 ;  4  T.  R.  666;  11  Peters,  548. 

Fair  and  Caldwell,  contra,  cited  3  No.  Ca.  Rep.  61  ;  2 
No.  Ca.  Law  Rep'ty,  72  ;  9  Stat.  326 ;  3  Steph.  Com.  611 ; 
Cro.  Eliz.  688 ;  3  Bl.  Com.  219 ;  3  No.  Ca.  Eq.  Rep.  No. 
4,  p.  613. 

Curia^  per  Evans,  J.  The  only  question  which  I  pro- 
pose to  consider  in  this  case  is,  whether  the  plaintiff,  Hen- 
derson, can  maintain  this  action  against  the  defendants.  I 
shall  assume,  on  the  authority  of  Stark  ads.  McChwen^ 
1  N.  <&  McC.  387,  that  the  owner  of  a  chartered  bridge  or 
ferry  may  maintain  an  action  against  one  who  sets  up  a 
rival  bridge  or  ferry  without  a  charter  for  so  doing,  and 
also  that  a  legislative  grant  of  a  bridge  or  ferry  over  Eno- 
xee  river  is  a  franchise,  although  it  is  a  river  not  naviga- 
ble, and  the  rights  of  tlie  riparian  proprietors  extend 
U9^e  ad  medium  JUum  aquce^  as  was  decided  in  Coats 
vs.  Wadlington,  It  may  be  that  when  the  public  roads  on 
each  side  of  the  river  are  connected  by  a  bridge,  the  bridge 
becomes  part  of  the  highway,  and  the  right  to  collect  toll 
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for  passing  over  may  be  the  proper  subject  of  legislative 
grant.  Nor  do  I  think  it  necessary  to  inquire  whether 
Henderson's  bridge  can  be  prescribed  for  as  an  ancient 
bridge.  It  has  existed  for  a  long  time,  more  than  forty 
years,  but  the  proprietors  have  never  set  up  any  other  claim 
than  that  which  they  have  derived  from  legislative  grants. 
The  charter  has  been  renewed  from  time  to  time  for  a  term 
of  years.  As  well  might  a  tenant  who  has  held  under 
leases,  regularly  renewed,  set  up  a  title  in  fee  after  his  pos* 
session  has  extended  to  twenty  years.  I  suppose  there  can 
be  no  doubt  that  under  the  charters  granted  to  each  of 
these  parties  by  the  Act  of  1837,  both  had  a  riirht  to  col- 
lect toll  from  passengers  over  their  respective  bridges,  and 
the  same  rights  would  have  existed  after  the  bridges  were 
re-built,  if  they  had  been  constructed  on  the  original  sites. 
The  difficulty  between  them  has  originated  from  the  fact 
that,  in  the  re-construction,  both  bridges  have  been  placed 
some  distance  lower  down  the  stream — Henderson's  bridge 
200  yards,  and  Maybin's  bridge  upwards  of  700  yards. 
Under  these  circumstances,  the  plaintiff,  Henderson, '  has 
brought  his  action,  and  to  enable  him  to  maintain  it  he 
must  establish  this  proposition,  viz :  That  his  bridge,  as  re- 
built, was  within  his  charter,  and  Maybin's  was  not.  To 
determine  this,  it  is  necessary  to  see  what  are  the  terms  of 
the  Act  of  the  legislature  establishing  these  bridges  as  pub- 
lic bridges.  By  the  6th  section  of  the  Act  of  1837,  9 
Stat.  608,  '^  the  bridge  over  the  Enoree  river,  near  the  site 
of  the  old  ferry,  lately  erected  by  Thomas  H.  Henderson, 
is  hereby  declared  to  be  a  toll  bridge,"  <ftc.  By  the  16th 
section  of  the  same  Act,  it  is  enacted,  *'  that  a  toll  bridge 
is  hereby  authorized  to  be  erected  over  Enoree  river  €U  or 
near  LittleUm^s  old  ferry  landing,  and  the  same  is  vested 
in  Jesse  Maybin  ;  and  the  commissioners  of  the  roads  for 
Newberry  District  are  hereby  authorized  and  required  to  lay 
out,  open  and  keep  in  repair  a  new  road,  leaving  the  pre- 
sent road  at  Maybinton ;  thence  proceeding  on  the  lands  of 
Benjamin  and  Jesse  Maybin  to  the  said  bridge ;  thence 
down  the  south  side  of  the  river  bank  to  the  line  dividing 
Wadlington's  and  Noland's  land ;  thence  on  the  said  line," 
<frc.     It  is  very  clear  from  the  directions  given  about  lay* 
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ing  out  the  road  on  the  south  side  of  the  river,  that  the  le- 
gislature did  not  contemplate  that  the  bridge  should  be  at 
or  below  the  line  dividing  the  lands  of  Wadlington  and 
Noland  ;  and  if  the  case  depended  on  this,  it  might  be  that 
Henderson  could  recover.  But  Henderson's  bridge  is  in 
the  same  predicament.  His  is  no  more  the  bridge  which 
was  established  as  a  toll  bridge  by  the  6th  section  of  the 
Act  of  1737,  than  Maybin's  is  the  bridge  he  was  authorized 
to  erect,  at  or  near  lAttlelon's  old  ferry  landing,  by  the 
16th  section  of  the  same  Act.  The  only  difference  be- 
tween them  is,  that  Maybin  has  erected  his  new  bridge  at 
a  greater  distance  from  the  original  site  than  Henderson. 
But  I  am  unable  to  perceive  that  this  can  make  any  differ- 
ence. If  Henderson  had  a  right  to  remove  his  bridge  200 
yards,  he  had  a  right  to  remove  it  a  greater  distance.  Nor 
am  I  able  to  perceive  that  the  fact  that  the  commissioner  of 
the  roads  advised  or  assented  to  the  change  of  the  location 
of  Henderson's  bridge,  can  vary  the  case.  If  he  could 
bring  the  new  bridge  within  the  charter  by  assenting  to  or 
advising  its  erection  where  it  now  is,  he  could  do  the  same 
if  Henderson  had  removed  it  a  mile  or  a  half  mile  below. 
The  only  difference  between  them  in  this  particular  is,  that 
the  commissioner  in  one  case  assented  before  the  erection, 
and  in  the  other  he  acquiesced  in  the  change  afterwards, 
and  1  understand  that  it  was  in  evidence  on  the  trial  that  the 
whole  board  of  commissioners  had  excused  the  Maybins 
for  not  working  on  another  road,  on  the  ground  that  they 
had  worked  twelve  days  on  the  road  leading  to  Maybin's 
bridge ;  thereby  sanctioning,  by  necessary  implication,  the 
change  of  road  and  the  location  of  the  new  bridge : — so 
that,  if  the  sanction  of  the  commissioner  of  roads  could 
substitute  Henderson's  new  bridge  for  the  franchise  granted 
him  by  the  Act  of  1837,  he  does  not  stand  in  any  better 
position  than  Maybin.  It  is  very  clear  that  the  legislature 
designed  to  open,  by  a  new  road  and  bridge,  a  more  direct 
communication  between  Maybinton  and  Newberry  Ck>urt- 
House  than  the  old  one  by  Henderson's  bridge  or  ferry ; 
and,  as  a  consequence,  intended  to  take  away  the  monop- 
oly which  Henderson  had  previously  enjoyed.  So  far  as 
the  public  is  concerned,  the  change  in  the  roads  and  bridge 
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has  b^a  advantageous,  as  the  distance  is  diminished,  and 
the  road  is  said  to  be  better.  He  who  claims  a  monopoly 
to  the  prejudice  of  the  public  should  be  held  to  strict  proof 
of  right :  and  such  is  Henderson's  condition.  If,  in  the 
view  above  presented,  both  bridges,  when  re-built,  were 
equally  without  their  charters,  then  Henderson's  bridge 
was  no  franchise,  and  it  was  no  violation  of  any  right  in 
him  for  Maybin  to  set  up  a  rival  bridge  and  receive  toll 
from  passengers,  although  he  may  have  used  some  artifices 
to  divert  the  travel  to  his  bridge.  But  there  is  another 
view  of  this  case  which  leads  to  the  same  conclusion.  A 
bridge  is  a  connection  of  the  public  road  on  one  side  of  the 
stream  with  the  public  road  on  the  other.  The  right  to 
collect  toll  for  travelling  over  this  part  of  the  public  high- 
way, is  the  franchise  granted  to  these  parties  by  the  Act  of 
1837.  When  these  bridges  were  both  carried  away  in 
1840,{and  were  reconstructed  at  more  eligible  places,  and 
the  public  roads  made  to  conform,  with  the  acquiescence 
of  the  commissioners  of  roads  and  the  public  in  general, 
who  alone  had  a  right  to  complain,  I  do  not  see  any  objec- 
tion to  considering  the  new  bridges  as  substitutes  for  the 
old  ones,  and  within  the  meaning  of  the  charters.  In  this 
view  each  had  a  right  to  demand  toll  for  crossing  his  bridge, 
and  the  defendants  have  been  guilty  of  no  infraction  of 
the  plaintiff's  franchise.  But  all  of  my  brethren,  who 
concur  in  the  result  of  this  case,  do  not  take  this  view  of 
the  qase.  The  plaintiff  claims  a  right  to  recover  on  a  very 
narrow  view  of  the  case,  viz :  that  Maybin's  bridge,  as  re- 
built, was  not  at  a  place  indicated  by  the  charter  \  ^^  at  or 
near  LUtleton^s  old  ferry  landing J^  But  this  does  not  aid 
him,  even  if  it  be  so,  unless  he  can  establish  the  further 
proposition,  thai  his  bridge,  as  rcrbuilt,  is  within  the  terms 
of  his  grant  under  the  Act  of  1837.  I  think,  if  Maybin's 
bridge  is  not  within  the  meaning  of  the  charter,  Hender- 
son's is  not :  that  they  both  rest  on  the  same  footing,  and 
as  a  necessary  consequence  the  plaintiff  cannot  recover. 
The  motion  for  a  non-suit  is  granted. 

O'Nball  and  Wardlaw,  JJ.  concurred. 

Butler,  J.  absent. 
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defeudant,  and  $14  was  due  to  him,  for  which  sum  the 
plaintiff  gave  Dr.  W.  an  order  on  (he  defendant.  Pay- 
ment was  refused.  Caldwell  proved  that  the  plaintiff  bad 
bought  some  baoon  from  the  defendant,  and  had  no  means 
of  supporting  his  family.  Also  that  the  plaintiff  had  the 
services  of  a  woman,  which  were  worth  $4  per  month. 
But  the  defendant  having  filed  no  claim  for  discount,  this 
proof  was  withdrawn  from  the  consideration  of  the  jury. 

The  plaintiff  claimed  a  jury,  and  the  case  was  submit- 
ted to  them.  On  the  law  of  the  contract  between  the 
parties,  they  were  instructed  that  if  the  plaintiff  got  drunk 
during  his  employment  by  the  defendant,  and  was  dismiss- 
ed on  that  account,  he  forfeited  all  claim  for  compensation, 
and  could  not  recover  for  any  estimated  value  for  his  ser- 
vices.    They  found  a  verdict  for  the  defendant. 

The  plaintiff  appealed,  and  now  moved  this  court  for  a 
new  trial,  on  the  following  grounds  : 

1.  Because  his  Honor  charged  the  jury,  that  if  they  be- 
lieved the  witnesses  (who  swore  that  plaintiff  did  get  drunk 
tvfice  in  October,  and  once  in  November,  while  in  the  ser- 
vice of  the  defendant)  the  terms  of  the  written  agreement 
precluded  his  recovery ;  and  as  a  matter  of  law,  they  were 
bound  to  find  for  the  defendant. 

2.  Because  the  evidence  in  the  case  shews  that  the  par- 
ties changed  the  written  agreement,  and  that  the  defendant 
waived  the  penalty. 

Snunrt,  for  the  motion. 
Clinton^  contra. 

Curia,  per  Frost,  J.  The  agreement  between  the  par* 
ties,  dated  the  10th  July,  1845,  stipulated  that  the  defend- 
ant should  employ  the  plaintiff  in  the  capacity  of  overseer 
till  the  first  of  January  ensuing,  at  the  rate  of  one  hun- 
dred and  fifty  dollars  per  annum,  or  twelve  dollars  and  a 
half  per  month,  to  be  paid  at  the  end  of  the  year ;  and 
the  plaintiff,  besides  the  usual  stipulations  in  such  a  con- 
tract, covenanted  to  abstain  entirely  from  all  intoxication^ 
and  to  forfeit  his  wages  if  he  got  drunk  and  was  dismiss- 
ed. The  second  ground  of  appeal  is  unsupported  by  any 
proof  in  the  case.    The  forbearance  of  the  defendimt  to 
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enforce  the  forfeiture  until  she  had  been  iticeDsed  by  the 
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To  shew  a  confirmatioD  of  an  infiuit's  contract,  there  must  be,  af- 
ter he  attains  maturity,  and  with  a  full  knowledge  of  his  rights,  one 
of  these  three  things,  yiz :  1.  Acquiescence,  from  which  assent  may- 
be fiurly  inf<  rred.  2.  An  adequate  benefit  enjoyed,  which  has  grown 
directly  or  indirectly  out  of  the  contract  3.  Some  direct  act  of  ex- 
press assent. 

If  an  infimt,  fraudulently  representing  himself  to  be  of  age,  sell, 
or  permit  another  to  sell,  his  goods,  he  may,  nevertheless,  disaffirm 
the  contract,  and  bring  trover  against  the  purchaser  for  the  conver** 
aion  of  the  goods. 

Before  Wardlaw,  J.  at  Abbeville^  Spring   Term^  1846. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  fol- 
lows : 

<<  This  was  an  action  of  trover,  brought  26th  Septem- 
ber, 1843,  to  recover  damages  for  the  conversion  of  a  ne- 
gro man,  Bart. 

It  appeared  clearly,  that  the  plaintiff  was   bom   1 5th 

May,  1822  ;  that  Bart  was,  in ^  1824,   given  to  him 

by  his  grandfather,  Robert  Robertson  ;  that  on  3d  Decem- 
ber, 1842,  Bart  was  sold  to  the  defendant  for  $470,  and 
the  price  received  by  Hinson  Norris,  father  of  the  plain- 
tiff, who  made  the  sale ;  that  the  bill  of  sale  to  the  defen- 
dant, warranting  title  and  soundness,  was  signed  by  the 
plaintiff  and  his  father  also  ;  and  that  they  both  then  rep- 
resented to  the  defendant  that  the  plaintiff  was  of  age. 

Some  evidence  was  offered  concerning  a  bill  of  sale 
made  by  Hinson  Norris,  in  fraud  of  his  other  creditors,  to 
the  plaintiff  and  othersi  by  which  an  attempt  to  save  fjom 
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the  wreck  of  H.  Norris's  property,  somethiog  for  the  plain- 
tiff, in  satisfaction  of  some  indebtedness  by  the  father  to 
him,  was  made  ;  but  no  assent  to  this  proceeding  wasgiVen 
by  the  plaintiff*  after  he  became  of  age,  and  no  advantage 
resulted  to  him  from  it. 

On  7th  April,  1843,  whilst  Hinson  Norris  was  confined 
in  jail  at  Laurens,  under  ca.  sa.  in.  the  absence  of  plain- 
tiff, and  without  his  request  or  knowledge,  H.  Norris  made 
a  note  and  confession  of  judgment  thereupon  to  plaintiff, 
of  which,  a  few  days  afterwards,  be  informed  the  plaintiff. 
The  note  was  as  follows:  ''Due  fl.  J.  Norris  $486,  with 
interest  from  3d  December,  1842,  ht  value  in  a  neero  be- 
longing to  him,  sold  by  me  to  John  Vance.  H.  Norris." 
Upon  the  confession  of  judgment,  a^./a.  was  lodged  at 
Laurens,  7th  April,  1843,  and  the  same  Ji.  fa.  without  in- 
dorsements, was  entered  in  the  sheriff's  office  at  Abbeville^ 
10th  April,  1845.  The  sheriff  of  Abbeville  has  in  his 
hands  $680,  which  has  been  raised  from  the  sale  of  a 
remnant  of  H.  Norris'  property,  and  which  he  has  not  ap- 
plied, from  uncertainty  as  to  the  condition  of  various  old 
executions  against  H.  Norris.  How  the^./a.  (R.  J.  N.  y. 
H.  N.)  came  to  the  office  at  Abbeville,  the  sheriff's  clerk, 
who  was  examined,  did  not  know,  and  there  was  no  other 
evidence  on  the  subject. 

The  defendant  contended, 

1.  That  there  was  no  gift  proved, 

2.  That  plaintiff  was  of  age  at  the  sale  to  defendant 

3.  That  the  fraud  of  the  plaintiff's  father,  in  which  the 
plaintiff  had  joined  or  connived,  would  prevent  the  recov- 
ery. 

4.  That  there  had  been  a  confirmation  of  the  sale  by 
the  plaintiff's  accepting,  since  he  came  to  full  age,  the  se- 
curity which  his  father  had  provided  for  reimbursement  to 
him  of  the  price  of  the  negro,  as  appeared  from  the  Ji./(L 
baving  been  transferred  to  Abbeville,  which  could  only 
have  been  done  by  the  plaintiff  or  his  agent. 

I  submitted  the  two  first  questions  to  the  jury,  enter- 
taining, myself,  no  doubt  about  them. 

I  decided,  for  reasons  not  now  necessary  to  be  explain- 
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ed,  that  the  fraud  alleged,  if  it  had  taken  place,  would  not 
defeat  the  plaintiff's  recovery  here. 

I  submitted  the  fourth  question  as  one  of  fact — saying 
that  if  the  plaintiff  had,  after  he  became  of  age,  with  a 
full  knowledge  of  his  rights,  agreed  to  look  to  his  fathefi 
the  sale  was  thereby  confirmed  ;  and  it  was  for  the  jnry 
to  inquire  whether  ihefi.fa.  had  been  transferred  to  Ab- 
beville through  the  plaintiff's  instrumentality,  and  whether 
in  this,  bis  agreement  to  look  to  his  father  could  be  found. 
The  burden  of  shewing  confirmation,  I  said,  was  upon  the 
defendant. 

The  jury  found  for  the  defendant." 

The  plaintiff  appealed,  and  now  moved  this  court  for  a 
new  trial,  on  the  following  grounds  : 

1st.  Because  the  evidence  was  clear,  that  the  plaintiff 
was  a  minor  until  the  16th  day  of  May,  1843 ;  that  the 
bill  of  sale  under  which  the  defendant  claimed,  was  exe- 
cuted before  that  time — and  every  act  of  confirmation  re- 
lied upon  anterior  to  that  date. 

2d.  Because  there  was  no  evidence  that  the  plaintiff  ever 
accepted  in  satisfaction  of  the  price  of  Bart,  either  the 
Georgia  bill  of  sale  or  the  confession  of  judgment,  even 
whilst  an  infant,  much  less  after  he  was  of  full  age. 

3d.  Because  the  evidence  was  clear,  that  the  plaintiff 
never  received  one  cent  of  benefit,  either  under  the  bill  of 
sale  of  Bart,  the  Georgia  bill  of  sale,  or  the  confession  of 
judgment. 

4th.  Because  his  Honor  charged  the  jury,  that  they 
might  find  confirmation  in  the  circumstance,  that  the  exe- 
cution in  the  case  of  Robert  W.  Norris  against  Hinson 
Norris,  was  found  in  the  sheriff's  ofiice  of  Abbeville  dis- 
trict— ^upon  the  assumption  that  the  plaintiff  lodged  it  there 
after  he  was  of  full  age,  when  there  was  no  evidence  that 
he  ever  saw  the  execution  or  controlled  it  in  any  way. 

6th.  Because  the  verdict  was  contrary  to  the  law  and 
evidence. 

McOmoen^  for  the  motion. 
JoneSj  contra. 

OuriOf  per  WarmiAw,  J.    The  gift  to  the  plaintiflT, 
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and  his  minority  at  the  time  of  the  sale  to  the  defendant,  hhv^ 
ing  been  clearly  proved,  the  jury,  under  the  instructions  giv- 
en to  them,  must  have  found  that  the  contract  of  sale  had 
been  confirmcMl  hy  the  plaintiff  after  he  came  to  full  age. 
This  finding  seems  to  this  court  to  have  been  without  evt« 
dence.  It  must  rest  entirely  on  the  evidence  concern- 
ing the  execution  of  R.  W.  Norris  vs.  Hinson  Norris,  for, 
concerning  the  bill  of  sale,  all  the  acts  of  the  plaintiff  took 
plaoe  before  he  was  of  age.  The  execution  came  some- 
bow  from  Laurens  to  Abbeville,  more  than  two  years  after 
this  suit  was  commenced — but  there  was  no  direct  evi- 
dence that  the  plaintiff  ever  intermeddled  with  it ;  apd  that 
he  ever  received  any  benefit  from  it,  was  disproved.  It 
was  urged  that,  the  lodgment  of  it  in  the  office  of  Abbe- 
ville, of  itself,  raised  the  presumption  that  the  plaintiff 
must  have  transferred  it  from  Laurens,  and  agreed  to  look 
to  it  for  his  indemnity.  The  presumption,  without  other* 
evidence,  is  equally  strong,  that  one  of  the  sherifis,  of  hitf 
own  head,  did  all  that  was  done  about  the  execution  ;  and 
that,  with  the  evidence  that  H.  Norris  was  insolvent,  andf 
that  the  plaintiff  was  then  prosecuting  this  suit,  soems  en- 
tirely to  rebut  the  presumption  urged  by  the  defendant. 
But  giving  full  force  to  the  defendant's  presumption,  it 
would  be  only  proof  that,  long  after  the  commencement  of 
the  suit,  the  plaintiff  had,  in  confirmation  of  his  contract, 
done  an  act  by  which  his  right  of  action  was  defeated ; 
that  is,  that  the  plaintiff,  who  by  bringing  his  suit  had  dis- 
affirmed and  made  void  a  voidable  sale  which  was  made 
during  his  minority,  had,  after  the  disaffirmance,  confirm- 
ed the  sale.  Such  matter  might,  liks'any  sale  made  by 
tlie  plaintiff  of  the  converted  chattel,  during  the  penden- 
cy of  his  action  of  irover,  mitigate  the  damages ;  but  (if 
it  could  avail  at  all,  of  itself,  to  bar  the  right  of  action,) 
could,  for  that  purpose,  be  shewn  only  under  a  plea  of 
puis  darrein  continuance^  or  a  plea  to  the  further  mainte- 
nance of  the  suit.  But  if  the  matter  be  urged,  not  as  con- 
stituting of  itself,  a  bar,  but  as  evidence,  arising  from  acts 
since  the  comniencemeutof  the  suit,  of  a  confirmation  be- 
fore the  commencement,  we  must,  to  give  it  effect,  be  led 
to  tW  conclusion  tbatlbe  plaintiff  not  onlylransfiBired  the 
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^execution,  but  between  the  time  he  became  of  age  and  the 
llcommencement  of  his  suit,  agreed  to  accept  the  execu- 
Ikion  in  place  of  his  negro.  This  would  be  to  establish 
one  fact  by  violent  presumption,  and  from  this  fact  to  de- 
duce another,  by  a  presumption  more  violent.  According 
to  the  decision  in  the  case  of  Norris  vs.  Wait^  (2  Rich. 
148)  and  other  authorities,  this  court  is  satisfied,  that  to 
shew  a  confirmation  of  an  infant's  contract,  there  must  be, 
after  he  attains  maturity,  and  with^  a  full  knowledge  of  his 
rights,  one  of  these  three  thine^s,  viz :  1,  acquiescence, 
from  which  assent  may  be  fairly  inferred ;  2,  an  adequate 
benefit  enjoyed,  which  has  grown  directly  or  indirectly  out 
of  the  contract ;  3,  some  direct  act  of  express  assent.  The 
evidence  in  this  case  seems  wholly  deficient  under  either 
of  these  heads. 

The  infant's  fraud  has  been  strongly  pressed  upon  the 
Icourt.     His  conduct  seems  to  have  amounted  to  at  least  a 
Isonnivance  at  his  father's  fraud ;  but  there  is  no  evidence 
Ahat  gain  thence  resulted  to  him.     An  infant  is  liable  for 
this  torts — but  his  tort  neither  makes   valid  his  void  con- 
1  tract,  nor  takes  away  his   right  of  disaffirming   avoidable 
one.     If  an  infant,  representing  himself  to  be  of  age,  give 
a  bond  for  money  borrowed,  the  plea  of  infancy  will  avail 
against  the  bond :  upon    proof  that  the  money  was  in  his 
hands  after  he  was  of  age,  the  implied  contract  to  repay 
might  be  confirmed,  so  that  such  money  might  be  recover- 
ed from  him.     If  an  infant,  under    fraudulent  representa- 
tions of  his  age,  take  up  goods  on  credit,  he  may,  notwith- 
standing the  fraud,  disathrm  the  contract,  and  defeat  an 
action    for   the    pnoe    of  the  goods.      Possession    of  the 
goods  after  he  was  of  age,  might  establish  a  confirmation 
of  the  contract,  or  after  it  was  avoided,  subject  him  to  an- 
\  swer  in  trover  for  their  value.     So  if  an  infant,  fraudulent- 
ly  representing  his  age,  sell  his  goods  and  waste  tbrmo- 
ney,  he  may,  after  he  is  of  i\^^  disaffirm  the  contract  and 
recover  his  goods  ;  possession  of  the  money  after   he  was 
of  age  might  be  proof  of  confirmation,  or  might,  after  the 

(contract  was  avoided,  subject  him  to  an  action  for  that 
money.  For  (jgmages  occasioned  by  his  deceit  in^ny  of 
these  casest  there  is  authority  (noti'Eoweyeri  dacootiaaic* 
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ted,)  for^saying  that  the  infant  would  be  liablei,  but  no  au- 
thority for  saying  that,  at  law,  this  liability  confirms  his 
contract,  so  as  to  form  a  replication  to  his  plea  if  he  be 
defendant,  or  to  constitute  a  plea  to  his  action  if  he  be 
plaintiff.  A  court  of  equity,  where  an  infant  is  compelled 
to  resort  to  it,  may  require  that  he  shall  do  equity  before 
he  shall  have  relief;  but  the  equity  principles  cannot  be 
safely  applied  to  the  practice  and  remedies  of  the  law 
courts.  The  disability  of  an  infant  would  be  a  feeble  pro- 
tection, if  it  could  be  altogether  removed  by  proof  of  mis- 
representations made  by  him  at  a  time  when  he  is  not  lia- 
ble, generally  for  presumed  want  of  discretion  to  protect 
his  interests.  For  the  injury  which  the  dfitriti  haw  tifrn- 
sioned,  let  the  infant  answer  in  a  proper  action  ;  let  the  cir- 
cumstances  ol  the  deceit  be  considered  in  weighing  the 
evidence  of  confirmation  ;  but  we  cannot  hold  that  dama- 
ges occasioned  by  deceit,  shall  be  set  off  in  an  action  of 
trover,  or  that  fraud  takes  away  the  disability  of  infancy 
concerning  contracts,  or  that  when  there  is  no  evidence  of 
confirmation,  the  evidence  shall  be  supplied  by  presump- 
tions, because  there  was  unfairness. 
The  motion  for  new  trial  is  granted. 

O'Neall,  Evans  and  Frost,  JJ.  concurred. 

Richardson,  J.  dissenting.  I  object  to  a  new  trial  of 
this  action  to  recover  the  price  of  the  negro,  when  it  has 
been  already  paid.  It  is  unjust,  and  the  verdict  for  the  de- 
fendant may  be  well  supported  both  by  law  and  equity. 
First,  because  the  jury  had  evidence,  from  the  declaration 
of  both  the  plaintiff  and  his  father,  that  he,  the  plaintiff, 
was  of  fiill  age  when  the  negro  was  sold  to  the  defendant 
by  the  plaintiff  and  his  father,  for  a  full  price  paid ;  and 
because  it  is  probable  the  jury  gave  the  verdict  on  that 
ground,  inasmuch  as  the  fraud  of  the  plaintiff  was  decided 
at  the  trial  not  to  constitute  a  legal  defence.  Judicially 
speaking,  the  jury  must  have  decided  upon  the  ground  of 
lawful  age ;  and  that  is  sufficient  to  support  so  just  a  -ver- 
dict. I  object,  secondly,  because  the  fraud  of  the  plaintiff 
was  perpetrated  when  the  plaintiff  was,  in  any  view,  of 
22 
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mature  age — be  was  scarcely  tinder,  if  not  over,  twenly- 
one  years  of  age.  And  his  wilful  fraud  upon  the  defend- 
ant was  committed  in  order  to  induce  him  to  buy  the  ne- 
gro. And  in  that  case,  the  law  is,  that  where  one  aian  in- 
duces another,  by  a  wilful  misrepresentation,  to  enter  into 
a  contract,  the  fraudulent  party  cannot  plead  that  his  own 
perversion  of  the  truth  was  itself  false,  in  order  to  set 
aside  the  contract,  thus  induced  by  his  own  misconduct 
He  is  estopped  in  law.  It  is  like  a  man  who  represents  a 
woman  to  be  his  wife,  and  thereby  gives  her  a  credit,  upon 
his  own  responsibility.  Such  a  man  cannot  get  rid  of  his 
own  liability,  by  proving,  although  the  very  truth,  that  she 
was  not  hjs  wife — he  is  estopped  by  his  own  fraud.  And 
any  man  of  noature  age,  (^doli  capax)  although  something 
short  of  twen^-one  years,  is,  in  like  manner,  estopped  by 
his  own  fraud — nominal  infancy  cannot  save  him.  As  it 
has  been  expressed,  ''  the  shield  of  legal  infancy"  must  not 
be  thus  converted  into  a  sword,  to  wound  mankind  at 
pleasure,  and  without  responsibility.  The  fraudulent  par- 
ty must  abide  by  his  own  election  to  cozen,  and  bear  its  re- 
coil upon  himself.  In  such  a  case,  the  questions  are,  was 
there  a  wilful  fraud  7  Was  the  supposed  infant  intellectu- 
ally capable  of  the  fraud  ?  Did  it  induce  the  contract, 
without  the  fault  of  the  opposite  party?  But  in  any  view 
of  this  rule  of  preventive  law,  it  confirms  the  ground  of 
fact  just  taken,  by  affirming  the  verdict  to  be  just — and 
this  is  a  strict  judicial  view  recognized  again  and  again. 
The  admission  that  the  defendant  might  recover  in  equity, 
yields  the  question,  because  fraud  is  as  cognizable  at  law  as 
in  equity,  where  there  is  no  discover]/  required.  In  such  a 
case,  equity  could  relieve,  only  on  the  ground  that  the  infant 
was  divested  of  his  privilege  by  his  own  moral  fraud. 
Again,  it  has  been  argued  that  the  defendant  may  recover 
the  money  back,  when  he  shall  have  paid  it  twice.  If  so, 
the  recovery  by  the  plaintiff  would  not  be  res  judicata^ 
which  means  not  to  be  opened  to  a  second  investigation ; 
and  the  defendant  would  make  for  himself  a  new  trial, 
which  cannot  be,  in  virtue  of  the  same  doctrine  of  res  ad- 
judicata.  But  this  supposition  again  yields  the  question  : 
For  if  he  can  recover  back,  it  must  be  on  the  ground  of 
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the  fraud,  which  he  now  sets  up  as  a  defence.  And  if 
it  cannot  be  good  for  a  defence,  a  fortiori^  it  cannot  be 
available  for  an  action.  It  would  be  trifling  with  legal 
justice,  to  say,  the  defendant  must  be  first  made  to  pay,  in 
order  that  he  may  be  qualified  to  recover  back  the  same 
money.  Upon  such  inconsistency  in  law,  see  Judge  Har- 
per's conclusive  reasoning,  in  the  case  of  Ouphill  vs.  Is- 
bely  2  Bail.  353.  Once  admit  such  action  lay,  now  is  the 
only  time  for  justice,  that  is,  before  the  money  is  taken 
from  defendant ;  and  the  jury  having  said  so,  by  their  in* 
stinct  of  right  judgment,  I  would  not  dissent  from  the  ver- 
dict, upon  so  bare  and  technical  and  unrighteous  an  infan- 
cy. I  would  suppose  any  thing,  says  Lord  Mansfidd,  af- 
ter the  verdict,  in  order  to  support  jusitice  against  a  hard 
action.  But  in  the  case  before  us,  we  have  only  to  take 
the  word  of  the  father,  with  that  of  the  plaintiff^  for  the 
lact  of  his  full  age,  and  to  uphold  the  verdict — ^becaase  it 
arrests  the  fraud,  stops  a  hard  action,  and  saves  circuity. 
And  thus  fulfils  the  very  end  of  law,  moral  equity.  And 
the  verdict  does  this  upon  sufficient  evidence,  which 
makes  it  legal,  judicial  and  perfect. 

BuTLEB,  J.  absent. 


The  State  vs.  Silas  Anderson. 

In  describing  third  persons  in  an  indictment,  certainty  to  a  com* 
roon  intent  is  all  that  is  required ;  and  if  such  persons  ^e  described 
by  the  initials  of  their  christian  names,  the  indictment  is,  on  ils  face, 
sufficiently  certain. 

An  indictment  for  retailing  is  not  bad,  on  the  ground  of  duphcity 
or  misjoinder,  because  various  acts  of  retailing  to  different  persons, 
are  grouped  together  in  one  count,  as  constituting  a  single  ofience ; 
and  if  the  proof  shews  a  retailing  to  either  of  the  persons  named, 
the  defendant  may  be  convicted. 

^^  an  indictment  for  retailing,  the  day  alleged  is  not  material,  and 
any  day  before  the  finding  of  the  bill  may  be  proved. 

Before  Wardlaw,  J.  at  Abbeville^  Spring  TenUj  1846. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  fol- 
lows: 

"  The  defendant  was  indicted  for  retailing  spirituous  li- 
quors without  license. 

The  indictment  charged  the  acts  of  retailing  to  have 
been  committed  on  the  third  day  of  February,  1846.  One 
count  alleging  a  sale  to  A.  B.  Arnold  ;  and  another,  a  sale 
to  A.  B.  Arnold,  F.  P.  Robinson,  Henry  Power,  and  cer- 
tain other  persons. 

Before  evidence  was  offered,  the  defendant  moved  to 
quash  the  indictment,  for  uncertainty  in  the  description  of 
the  third  persons  mentioned  therein — contending  that  A. 
B.  Arnold  should  have  been  styled  Alexander  B.  Arnold, 
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and  F.  P.  Robinson,  Francis  P.  Robinson,  if  these  were 
the  persons  meant. 

I  held  that  if  by  proof  it  should  appear  that  the  individ- 
uals  meant  were  known  by  the  names  which  had  been 
used  in  the  description,  that  was  sufficient  certainty.  This 
did  fully  appear,  and  I  overruled  the  motion. 

Some  evidence  had  been  offered  as  to  retailing  on  the 
first  Tuesday  of  February,  1846 ;  and  then  a  question  was 
propounded,  as  to  retailing  on  the  day  preceding.  Objec* 
tion  was  made,  and  I  admitted  the  testimony,  holding  that 
time  was  not  material  in  this  offence,  more  than  in  others. 

I  charged  the  jury,  that  if  the  evidence  showed  that  the 
defendant  had  retailed  without  license  to  either  of  the  in- 
dividuals named  in  the  indictment,  at  any  time  within  six 
months  next  preceding  the  commencement  oi  the  prosecu- 
tion, they  might  find  him  guilty. 

The  evidence  went  to  show  retailing,  carried  on  openly, 
by  persons  asking  for  spirituous  liquors,  and  drinking  in 
the  house  of  defendant — then  laying  money  down  on  the 
table,  and  going  off  without  seeing  who  took  it.  Generally 
the  wife  of  the  defendant  answered  the  calls  for  liquor;  some- 
times he  was  in  the  house,  and  sometimes  out.  I  left  Mo 
the  jury  to  inquire  whether,  from  the  circumstances,  they 
were  satisfied  that  the  violation  of  the  law  was  done  accor- 
ding to  the  defendant's  contrivance,  or  with  his  knowledge 
and  sanction — saying,  that  if  satisfied  of  either,  they  might 
find  him  guilty." 

The  defendant  appealed,  and  now  renewed  his  motion 
to  quash  the  indictment,  on  the  ground  of  uncertainty  in 
the  description  of  the  persons  to  whom  the  act  of  retailing 
is  charged  to  have  been  made. 

And  he  also  moved  in  arrest  pf  judgment  on  the  same 
ground. 

And  far  a  new  trial, 

1st.  Because  his  Honor  charged  the  jury  that  proof  of 
any  single  act  of  retailing  by  the  defendant,  to  any  one  of 
the  persons  named  in  the  indictment,  at  any  time  within 
six  months  immediately  preceding  the  finding  the  bill  of 
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indietment,  \ras  sufficient  to  convict  the  defendant ;  and 
permitted  evidence  to  go  to  the  jury  of  any  act  of  retailing 
to  the  persons  named  in  the  indictment,  within  that  time. 

2d.  Because  his  Honor  charged,  that  from  the  sale  of 
spirituous  liquors  in  the  house  of  defendant — though  with* 
out  any  proof  of  his  preRence  or  knowledge — the  jury 
might  infer  that  the  sale  was  made  by  his  sanction  and 
authority,  and  was  sufficient  to  warrant  conviction. 

3d.  Because  the  verdict  is  contrary  to  law,  and  without 
evidence. 

Wilson,  for  the  motion. 
Whitner,  Solicitor,  contra. 

CuHay  per  Wardlaw,  J.     Where  the  person  to  whom 
an  act  of  unlawful  retailing  is  done,  cannot  be  ascertained, 
proper  certainty  in  the  indictment  might  be  attained  by  a 
statement  of  the  exact  time,  the  place,  occasion,  witnesses 
present,  and  other  identifying  circumstances ;  but  in  this 
case,  the  usual  course  has  been  pursued  of  stating  the  per- 
sons retailed  to,  and  without  this  statement  there  is  no  suf- 
ficient specification  of  the  ofiisnce  charged.      The  same 
ceMiinty  in  the  description  of  these  persons  was  then  es- 
sentiali  which  is  ordinarily  required  as  to  third  persons, 
who  are  necessarily  mentioned  in  an  indictment^-Htbat  is, 
certainty  to  a  common  intent,  or  convenient  certainty.  Tb« 
names  of  such  third  persons  are  not  required  to  be  stated 
with  greater  exactness  than  the  name  of  a  defendant ;  in- 
deed not  with  so  much,  for  J.  S.  only,  will  serve  as  to  a  third 
person,  although  there  be  several  persons  of  that  name — 
and  some  distinguishing  addition   might  be  requisite  as  to 
the  name  of  the  defendant  in  like  circumstances.     Bac. 
Abr.  Indictment,  G.  2.     Where  a  third  person  is  necessa- 
rily mentioned,  and  is  described  only  by  a  name,  any  ma- 
terial error  in  the  name  is,  however,  more  important  than 
an  error  in  the  name  of  the  defendant ;  the  latter  can  be  ob- 
jected to  only  by  plea  in  abatement,  whilst  the  former  may 
be  a  ground  for  acquittal  on  the  trial,  if  there  be  a  vari- 
ance between  the  proof  and  the  allegation,  or  if  the  error 
be  manifest  on  the  face  of  the  indictment  (as  if  a  blank 
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be  left  for  either  the  christian  name  or  the  an mame)  judg- 
ment may  be  arrested  or  the  indictment  be  quashed. 

A  third  person  may^  however,  be  described  by  any  par- 
ticulars which  furnish  sufficient  identification  :  and  if,  in- 
stead of  a  true  name,  a  well  known  nickname  to  which 
the  person  answers,  an  acquired,  name,  or  an  addition  by 
which  such  person  is  usually  known,  be  used,  it  will  be 
safficient  Thus,  John,  parish-priest  of  D.,  was  enougli 
without  the  surname  ;  Dyer,  286 ;  and  Victory,  Baroness 
Turkheim,  by  which  appellation  the  person  injured  had 
acted  aqd  was  known^  was  held  good,  though  her  real 
name  was  Selina  Yictoire ;  2  Leach,  1006.  In  this  ease, 
before  evidence  offered,  a  judge  wholly  ignorant  of  the 
persons  mentioned  in  the  indictment,  could  not  have  known 
that  the  letters  which  were  said  to  be  initials,  were  not  the 
names  of  baptism :  and  when  the  evidence  was  heard,  it 
appeared  that,  although  these  letters  were  only  initials  of 
the  true  christian  names,  yet  that  by  these  letters  the  per* 
sons  designated,  were  called  and  known^-*-that  they  wrote 
these  letters  for  names,  answered  to  them,  and  were  dis- 
tinguished by  them.  Ui^der  these  circumstances,  and  in 
the  general  use  of  initials  for  names  which  prevails,  it 
would  be  straining  for  the  relief  of  the  accused,  to  say  that 
be  must  be  presumed  incapable  of  knowing  the  persons 
mentioned  by  the  description  which  pointed  them  out  with- 
out doubt  to  every  body  else. 

Retailing  may  be  complete  by  one  act,  or  it  may  con- 
sist of  a  succession  of  acts.  In  this  indictment  various 
acts  of  retailing  to  different  persons  are  grouped  together 
in  one  count  as  constituting  a  single  offence.  In  this  there 
is  no  duplicity  or  misjoinder,  but  rather  a  favor  to  the  de- 
fendant in  enumerating,  as  aggravations  or  characteristic 
repetitions  of  the  principal  act,  other  acts,  each  ol  which 
might  have  been  alleged  as  a  separate  offence.  The  State 
may,  thereby,  after  acquittal  or  conviction,  be  barred  from 
proving,  upon  another  indictment,  any  acts  of  retailing  to 
any  of  the  persons  named  prior  to  the  commencement  of 
this  prosecution  :  but  no  necessity  thence  arose  of  proving 
the  retailing  to  more  than  one  of  these  persons.     One  act 
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proved  of  those  alleged,  became  the  principal,— others,  if 
proved,  served  to  aggravate  or  characterize  that. 

'^  It  is  invariably  sufficient  to  prove  so  much  of  the  in- 
dictment, as  shews  that  the  defendant  has  committed  a  sub- 
stantive crime  therein  specified."  2  Camp.  R.  685.  In 
cases  for  retailing,  as  in  almost  every  other  prosecution, 
instead  of  the  day  alleged,  any  day  before  the  finding  of 
the  bill  may  be  proved.  Time  may  be  made  part  of  the 
description  of  an  ofience ;  but  where  the  description  is  suf- 
ficient, independent  of  time,  the  act  charged  is  identified 
by  the  proof  of  other  sufficient  particulars,  although  the 
time  specified  be  wholly  departed  from. 

The  evidence  was  properly  left  to  the  jury,  and  they 
seem  to  have  taken  their  common  s^nse  with  them  into  the 
jury  box. 

The  motion  is  dismissed. 

BicHARDsoN,  O'Nball,  Evans  aud  Frost,  JJ.  con- 
curred. 

Butler,  J.  absent. 


COLUMBU,  MAY  TERM,  1832. 


Judges  Present. 

Hoa  DAVID  JOHNSON, 
«    J.  B.  aNEALL, 
•«    WM.  HARPER. 


C  D.  Wallace  vs.  C.  L,  Prince  and  others. 

Writ  against  C.  D  and  four  other  defendants,  returnable  to  Ches* 
terfield  court,  in  which  district  all  the  defendants  resided,  except  C. 
D,  who  resided  in  MarlborougL  The  writ  was  lodged  in  Chester- 
field, and  a  copy,  without  the  original,  given  to  the  sheriff  of  Marl* 
borough,  who  delivered  it  to  O.  D  Heldj  that  the  service  on  O.  D. 
was  good. 

When  a  sheriff  serves  a  writ  by  delivering  or  leaving  a  copy,  he 
need  not  exhibit,  nor  even,  in  every  case,  have  possession  of  the  ori- 
ginal 

Before  Richardson,  J.  at  Chesterfield^  Spring  Term^ 

1832. 

This  was  a  motion  to  set  aside  the  service  of  the  writ 
in  this  case,  on  the  defendant  C.  L.  Prinoe.     The  writ  was 
returnable  to  Chesterfield  court,  against  five  defendantSi 
23 
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four  of  whom  lived  in  that  district  and  were  served  there. 
The  defendant,  C.  L.  Prince,  lived  in  Marlborough  district, 
and  was  served  with  a  copy  of  the  writ  by  the  deputy  sher- 
iff of  Marlborough  district.  At  the  time  of  the  service, 
there  was  no  original  writ  in  the  sheriff's  office  of  that 
district^  nor  had  it  ever  been  lodged  there,  although  it  had 
been  lodged  in  the  sheriff's  otiice  of  Chesterfield  district. 
His  Honor  decided  that  the  service  of  the  writ  was  void, 
because  the  sheriff  had  not  been  in  possession  of  the  writ 
at  or  before  the  time  the  copy  was  delivered.  The  plain- 
tiff appealed,  and  moved  to  reverse  this  decision,  on  the 
ground  that  the  existence  of  the  authority,  without  the 
possession  ot  it  by  the  sheriff,  jiistified  the  service. 

Blanding,  for  the  motion. 
,  contra. 

Curia,  per  Harper,  J.  The  process  of  the  superior 
courts  runs  to  every  part  of  the  State.  So  it  is  expressly 
provided  by  the  Act  of  1789,  P.  L.  487,  and  that  of  1799, 
2  Faust,  314.  The  latter  Act,  after  prescribing  how 
mesne  process  shall  be  tested  and  returnable,  adds,  *^  and 
the  said  process  shall  and  may  be  served  in  any 
district  of  the  State."  It  is  true  the  service  may  be 
set  aside,  if  it  be  made  returnable  to  the  court  of  a  dis- 
trict in  which  the  party  does  not  reside,  or  is  not  found, 
and  where  he  is  not  bound  to  appear.  But  the  same  Act 
of  1799  provides  that  if  there  be  two  or  mote  defendants 
residing  in  different  districts,  the  plaintiff  in  such  action 
may  try  the  sama  in  the  court  of  the  district  wherein 
either  of  the  defendants  shall  reside,  be  arrested  or  taken. 
It  seems  to  follow,  of  course,  that  if  process  be  issaed 
and  made  returnable  in  the  district  where  one  of  the  de- 
fendants resides,  the  same  process  may  be  served  on  the 
other  defendant  in  another  district ;  and  it  cannot  be  ne- 
cessary that  new  process  should  issue  or  be  lodged  in 
the  district  in  which  the  latter  defendant  is  served.  The 
defendant  is  bound  to  appear  where  the  writ  is  made  re- 
turnable, and  where  the  notice  indorsed  on  the  copy  directs 
him  to  appear.  If  after  having  been  lodged  with,  and 
served  by,  the  sheriff  of  Chesterfield,  the  writ  in  this  case 
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had  been  delivered  to  the  sheriff  of  Marlborough,  and  serv- 
ed by  him,  no  doubt  the  service  would  have  been  good.  It 
remains  to  enquire  whether  the  service  was  vitiated  by  the 
circumstance  of  the  sheriff's  not  having  had  the  original 
writ  in  his  possession  at  the  time  of  delivering  the  copy. 
This  must,  I  think,  be  determined  by  the  Act  of  1736,  P. 
K  145,  which  directs  that  "  a  copy  of  all  writs  of  mesne 
process  by  or  from  the  said  court  of  Common  Pleas,  shall 
be  delivered  to,  or  left  at,  the  usual  place  of  abode  of  the 
defendant  or  defendants.''  Nothing  is  said  about  shewing 
the  original,  and  the  Act  seems  to  be  sufficiently  complied- 
with  by  delivering  a  true  copy,  with  the  notice  thereon  in- 
dorsed, which  the  Act  directs.  I  do  not  perceive  any  pos- 
sible prejudice  which  can  be  occasioned  to  the  defendant 
by  the  sheriff's  not  having  possession  of  the  writ.  It  is 
enough  for  him  that  he  is  served  by  the  proper  officer.  If 
the  copy  be  not  a  true  one,  he  may  take  advantage  of  it 
by  setting  aside  the  service. 

The  motion  is  therefore  granted. 

JoHNspN  and  O'Neall,  33,  concurred. 


jR.  O.  Southwell  vs.  Preston  Barley. 

A  sheriff  is  not  liable  to  the  penalty  imposed  by  the  Act  of  1794, 
for  levying  and  selling  a  trooper's  horsoi  unless  the  horse  has  been 
"duly  entered  and  registered  with  the  captain  of  the  troop,"  accord- 
ing to  the  directions  of  the  Act  (a) 

Before  Gantt,  J.  at  Barnwell^  Spring  Term^  1832. 

This  was  an  action  of  debt  brought  against  the  defend- 
ant, the  sheriff  of  Barnwell  district,  to  recover  the  penalty 
of  £10  imposed  by  the  Act  of  1794,  1  Faust,  314.  The 
Act  provides  that  "  all  arms  and  accoutrements  which  by 
this  Act  are  required  to  be  provided,  also  the  troop  horse 
of  each  trooper,  duly  entered  and  registered  with  the  cap- 
tain of  the  troop,  so  long  as  said  trooper  shall  continue  in 
the  troop,  shall  not  be  liable  to  be  seized,  distrained,  or  ta- 
ken in  execution  for  any  cause,  matter  or  thing,  whatsoev- 
er. And  in  case  any  person  shall  seize,  levy,  or  distrain 
upon  any  such  arms,  accoutrements,  or  horse,  every  such 
person  shall'  forfeit  the  sum  of  ten  pounds  sterling  money, 
to  be  recovered  in  any  court  of  record  in  this  State."  The 
plaintiff  produced  in  evidence  a  commission  to  Richard 
Johnson,  as  captain  of  a  troop  of  cavalry  in  the  Militia  of 
this  State,  and  proved  by  the  secretary,  that  he,  the  plain- 
tiff, was  a  member  of  the  company  and  performed  duty  as 
such,  with  a  horse,  which  the  defendant  had  levied  and 
sold  under  au  execution,  and  that  the  horse  levied  and  sold 
was  the  only  one  which  the  plaintiff  had  which  was  suit- 
able for  that  service.     This  witness  further  said,  that  the 


{a)  Yide  Act  of  1841,  11  Stat  210,  which  provides  that  the  <<  horse 
shall  be  registered  with  the  commander  of  the  corps,"  6lc  and  in- 
creases the  penalty  for  seizure,  d&c.  to  fifty  dollars,  to  oe  recovered  by 
indictment.  R. 
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horse  had  not  been  entered  and  registered  with  the  captain 
of  the  troop,  and  that  it  had  been  supposed  not  to  be  usu- 
al or  necessary  to  make  a  register  of  the  troopers'  horses. 
His  Honor  non-suited  the  plaintiff",  holding  that  he  could 
not  recover,  inasmuch  as  the  horse  had  not  teen  register- 
ed.    The  plaintiff  appealed. 

Patterson^  for  the  motion. 
,  contra. 

Curiae  pier  O'Neall,  J.  It  has  been  contended  that  in 
order  to  exempt  the  troop  horse  from  execution,  it  was  not 
necessary  that  he  should  be  ''  duly  entered  and  registered 
with  the  captain  of  the  troop."  It  was  supposed  that 
these  words  applied  to  the  trooper,  and  not  to  his  horse. 
But  it  is  manifest  that  this  construction  cannot  prevail. 
The  terms  "  entered  and  registered"  are  not  used  in  any  of 
the  Acts  of  the  Legislature  as  designating  the  act  to  be 
done  by  the  member  of  a  volunteer  company,  in  order  to 
give  him  the  privileges  of  it.  The  term  used  in  relation 
to  the  men  or  members  of  a  company  is  <^  enrolled."  If 
the  mere  fact  of  the  horse  being  the  one  with  which  the 
trooper  usually  did  duty,  was  enough  to  create  the  exemp- 
tion from  execution,  the  words  <'  duly  entered  and  regis- 
tered with  the  captain  of  the  troop,"  were  wholly  unneces- 
sary. For  the  "  troop  horse  of  each  trooper"  was  a  suffi- 
cient description ;  no  person  could  be  a  trooper  without 
being  regularly  enrolled  in  some  troop  of  cavalry — and 
hence,  as  regarded  him,  the  description  by  the  word  'troop- 
er" was  enough.  He  could  not  claim  an  exemption  for 
himself  or  horse,  until  he  could  shew  he  had  been  legally 
enrolled.  But  in  order  to  make  a  horse  the  troop  horse  of 
a  trooper,  he  must  be  duly  entered  and  registered  as  such, 
with  the  captain  of  the  troop.  Until  that  is  done,  he  may 
be  the  horse  which  the  trooper  usually  rides  on  parade,  but 
he  is  not  a  troop  horse  until  made  a  part  of  the  troop  by 
being  entered  and  registered.  He  is  thus  set  apart  by  bis 
owner,  and  accepted  by  the  captain,  for  that  service,  and, 
in  consequence  of  it,  is  exempted  from  execution.  If  this 
was  not  the  construction,  a  trooper  might  protect  every 
horse  which  he  owned,  by  parading  occasionally  on  each. 
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Each  would  thus  be  the  troop  horse  of  the  trooper.  Only 
one  was,  however,  intended  to  be  exempted ;  and  the  entry 
and  registration  with  the  captain,  was  intended  to  be  the 
record  whereby  the  exemption  should  be  claimed,  and  by 
which  every  one  interested  might  ascertain  the  horse  which 
was  the  troop  horse  of  each  trooper. 

The  motion  to  set  aside  the  non-suit  is  dismissed. 

Johnson  and  Harper,  JJ.  concurred. 


ThomcLS  Wilks,  admW.  of  Joseph  Robinson,  vs.  James  O. 
Robinson,  ex'or.  of  Robert  Orier. 


Against  a  note  pajaUe  on  demand,  the  Statute  of  limitations  be- 
gins to  rmi  from  the  date. 

Before  Earle,  J.  cU  Chester,  Spring  l^erm,  1832. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  fol- 
lows: 

^*  This  was  an  action  of  assumpsit  on  three  promissory 
notes — one  dated  the  26th  April,  1823,  for  $160,  due  at 
one  day  ;  one  dated,  the  30th  January,  1824,  for  $302  12, 
due  on  demand ;  and  the  third  dated  30th  January,  1824, 
for  $1079,  due  at  ten  days.  The  suit  was  brought  March 
3d,  1830.  The  statute  of  limitations  was  pleaded,  and  all 
the  notes  were  barred,  except  for  the  evidence  on  the  part 
of  the  plaintiff  to  take  them  out  of  the  statute,  which  was 
to  the  following  effect.  Joseph  Robinson,  the  plaintiff's 
intestate,  was  the  executor  of  one  Elder,  and  had  lent  con- 
siderable sums  of  money  of  his  estate  to  Robert  Gtier,  the 
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defendant's  testator,  for  which  the  large  note  was  certainly 
given — and  perhaps  the  others  also.  A  bill  to  account 
bad  been  filed  by  the  representatives  of  Elder  against  Ro- 
binson, and  he  employed  Grier  as  agent  to  prepare  and 
conduct  his  defence.  On  the  25th  November,  1826,  while 
on  his  way  to  consult  counsel  relative  to  that  suit,  Grier 
had  a  conversation  with  William  Love,  in  which  he  stated 
that  he  had  borrowed  from  Robinson  upward  of  a  thous- 
and dollars  belonging  to  the  estate  of  Elder,  for  which  Ro- 
binson had  his  note,  and  he  should  be  very  much  injured 
if  Robinson  did  not  gain  the  suit — meaning  that  he  would 
have  the  money  to  pay.  Love  had  frequently  before  heard 
him  speak  of  these  demands  which  Robinson  had  against 
him.  At  Spring  court,  1826,  he  said  that  Robinson  held 
other  smaller  notes  on  him,  besides  the  large  note.  But  no 
acknowledgment  was  proved  subsequent  to  November, 
1826.  Robert  Grier  died  2d  September,  1827,  and  Joseph 
Robinson  died  in  September,  1829.  Allowing  to  the  de- 
fendant nine  months  after  the  death  of  bis  testator,  four 
years  did  not  elapse  from  the  acknowledgment  proved  by 
Love,  to  the  commencement  of  the  action.  That  acknowl- 
edgment obviously  related  to  the  large  note,  and  as  to  it, 
was  clearly  sufficient  to  prevent  the  operation  of  the  stat- 
ute. There  was  a  payment  credited  on  the  note  for  $160, 
and  the  entry  was  proved  to  be  in  the  hand-writing  of  the 
present  defendant,  who  was  the  son  of  the  plaintiff's  intes- 
tate. Having  become  interested  as  executor  of  Grier,  and 
party  to  the  suit,  he  could  not  be  sworn,  and  the  highest 
evidence  that  could  be  given  was  proof  of  his  hand-wri- 
ting ;  and  on  that  I  left  it  to  the  jury  to  determine  wheth- 
er there  was  an  actual  payment,  or  whether  it  was  a  ficti- 
tious entry  to  save  the  statute.  There  was  no  ground  to 
suspect  the  latter  ;  on  the  contrary,  the  confidential  and 
firiendly  relation  of  the  parties  was  adverse  to  such  a  sus- 
picion. The  jury  found  that  it  was  an  actual  payment, 
and  being  within  four  years,  it  saved  the  statute.  The 
acknowledgment  made  to  Love  at  Spring  court,  1826,  clear- 
ly related  to  these  small  notes,  and  would  have  been  sufil- 
eient  to  save  the  statute  as  to  them,  but  after  deducting 
nine  months  allowed  to  defendant,  more  than  four  years 
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elapsed  before  action  brought.  The  note,  therefore,  paya* 
ble  on  demand  for  $302  12,  was  barred,  and  the  plaintiff 
should  not  recover  on  it.  The  jury  were  misdirected  by  the 
court  in  relation  to  the  time  when  the  statute  commenced 
to  run  against  that  note.  In  the  notice  of  appeal,  that  is 
not  set  down  as  a  ground  for  new  trial,  bnt  it  was  an  er- 
ror in  point  of  law,  which  should  not  prejudice  the  defen- 
dant's legal  rights.  From  the  evidence  he  was  entitled  to 
a  verdict  on  that  note,  and  a  new  ^ial  should  be  ordered, 
unless  the  plaintiff  will  enter  a  remittitur  on  the  record 
for  the  amount  of  it.  On  the  other  notes  the  verdict  txras 
right." 

The  defendant  appealed,  on  the  following  grounds : 

1.  Because  the  proof  relied  on  by  the  plaintiff  was  not 
sufficient  to  take  the  notes  out  of  the  statute  of  limitations, 
and  the  jury  erred  in  finding  for  the  plaintiff  on  all  three 
of  the  notes. 

2.  Because  one  of  the  notes  was  made  payable  on  de- 
mand, and  no  demand  being  made  of  the  maker  of  the 
note  in  his  life  time,  the  demand  on  the  executor  would 
not  supply  that  deficiency. 

3.  Because  the  credit  of  eight  dollars  on  the  note  for 
$160,  was  insufficient,  under  the  proof,  to  prevent  the  bar 
of  the  statute. 

4.  Because  the  statute  commenced  to  run  against  the 
note  payable  on  demand  from  the  date  of  the  note. 

6.  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

Eaves,  for  the  motion. 
i  contra. 

Curia,  per  Johnson,  J.  There  is  nothing  in  the  con- 
clusion which  the  jury  have  drawn  from  the  facts,  so  much 
at  war  with  probability  and  common  sense,  as  to  author- 
ize the  court  to  award  a  new  trial  on  that  ground.  The 
question,  whether,  when  a  note  is  payable  on  demand,  the 
statute  of  limitations  begins  to  run  from  the  date  of  the 
note,  or  from  the  time  of  the  demand,  is  one  of  some  im- 
portance,, and  not  without  its  difficulty.     The  statute,  P. 
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L.  102,  provides  that  the  action  of  assumpsit  shall  be 
brought  '^  within  four  years  next  after  the  cause  of  such 
action  or  suit,  and  not  after ;"  and  the  question  roust  be  re- 
solved by  the  inquiry,  when  did  the  cause  of  action  arise  ? 
On  general  principles,  I  take  it  to  be  very  clear  that 
where  the  entire  consideration  of  a  promise  to  pay  money 
is  past,  and  there  is  no  time  limited  for  the  payment,  and 
nothing  left  for  the  promisee  to  do  or  perform,  the  debt  is 
due  in  the  instant  on  demand,  and  if  not  paid,  an  action 
lies  presently.  Thus  if  A.  promise,  in  consideration  that 
B.  will  deliver  him  a  horse,  he  will  pay  B.  so  much,  and 
B.  deliver  him  the  horse,  he  is  bound  to  pay  upon  request, 
and  if  he  does  not,  an  action  lies  immediately ;  nor  need 
B.  make  request,  for  A.  knows  that  the  debt  is  due,  and 
that  he  is  bound  to  pay,  and  he  is  in  default  if  he  £&il  to 
pay.  Thi^  is  not  controverted,  but  it  is  said  that  a  prom- 
ise to  pay  on  demand  imposes  an  obligation  or  duty  on  the 
promisee  to  make  the  demand,  and  hence  it  is  concluded 
that  no  action  lies  until  demand  made,  and  consequently, 
the  statute  will  not  begin  to  run  until  demand  made.  That 
is  the  case  of  every  debt  where  no  time  is  fixed  for  the 
payment.  The  debtor  ought  to  pay  without  request,  and 
is  bound  to  do  it  upon  request.  It  is  an  obligation  implied 
by  law,  without  any  express  stipulation  to  that  effect,  as 
was  said  in  Collins  vs.  Denning j  3  Salk.  227.  The  plain- 
tiff there  declared  on  a  promise  to  pay  on  demand,  and 
that  he  had  demanded  it  on  a  certain  day,  but  defendant 
refused  to  pay.  Defendant  pleaded  non  assumpsit  infra 
sex  annos,  and  upon  demurrer  to  the  plea,  it  was  insisted 
that  it  was  ill,  for  it  should  have  been  actio  non  accrevit 
infra  sex  annos,  because  the  duty  arose  from  the  demand, 
and  not  from  the  promise.  But  this  objection  was  not  al- 
lowed, for  payment  upon  demand  is  no  more  than  what  is  im- 
pliedby  law.  So  in  Reynolds  vs.  Davies,  1  Bos.  A  Pul. 
626,  in  an  action  by  the  indorsee  against  the  maker  of  a 
promissory  note,  it  was  held  that  it  was  not  necessary  in 
the  declaration  to  allege  or  to  prove  notice  of  the  indorse- 
ment to  the  maker  ;  and  C.  J.  Eyre  said  ''  the  promise  to 
pay  is  to  the  payee  or  his  order ;  immediately  then  on  the  or- 
24 
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der  being  made  to  the  indorsee,  the  promise  attaches,  nor  can 
we  add  the  qualification  of  notice  to  a  promise  which  was 
not  originally  qualified  with  that  circumstance."  Nor  is 
it  necessary  in  a  declaration  on  a  note  payable  on  a  day 
certain,  to  lay  any  request  at  all,  for  that  is  implied  from 
the  precedent  debt,  and  the  bringing  of  the  action.  The 
action  itself  is  a  request  in  law.  In  Harrison  vs.  Cam- 
mery  2  McC.  246,  it  was  held  that  an  action  brought  on 
the  day  of  the  date  of  a  note  payable  on  demand,  was 
well  brought,  although  no  demand  was  made  ;  the  bring- 
ing of  the  action  was  itself  a  sufficient  demand.  In  Chit, 
on  Bills,  537,  and  Ang.  on  Lim.  182,  the  rule  tliat  the 
statute  begins  to  run  on  a  promissory  note  payable  on  de- 
mand, from  the  date,  and  not  from  the  demand,  is  expressly 
recognized  ;  and  the  point  was  expressly  ruled  by  the  Con- 
stitutional court  in  Woodward  vs.  Drennany  in  1811,  (1 
vol.  MSS.  430)  cited  in , Harrison  vs.  Cafnmer,  under  the 
title  of  Woodward  vs.  Dunner — and  I  have  looked  in 
vain  through  our  own  and  the  English  cases  for  any  di- 
rect authority  to  the  contrary.  The  converse  is  attempted, 
however,  to  be  sustained  by  analogy  drawn  from  the  cases 
in  which  it  has  beon  held  that  a  note  payable  on  demand 
will  not  bear  interest  until  demand  made,  and  the  cases  of 
Cannon  vs.  Beggs,  1  McC,  370,  and  Schmidt  vs.  Lime- 
hotisBy  2  Bail.  276,  are  full  upon  this  point ;  and  certainly 
there  is  some  force  in  it.  According  to  general  principles, 
a  liquidated  debt  bears  interest  from  the  time  it  is  due,  as 
an  account  stated,  and  the  statute  begins  to  run  from  that 
time,  because  there  is  a  cause  of  action.  But  on  looking 
into  the  doctrine  in  reference  to  this  case,  I  am  very  much 
disposed  to  think,  that  although  there  is  some  diversity, 
the  better  opinion  is,  that  they  bear  interest  from  the  date ; 
and  although  I  may  be  disposed  to  follow  these  cases  as  a 
precedent  to  which  the  community  can  accommodate  them- 
selves, it  is  a  sufficient  reason  for  not  following  up  the  prin- 
ciple in  relation  to  the  statute.  It  was  apprehended,  and  I 
fell  into  that  notion  upon  the  first  view  of  the  case,  that 
bank  notes  would  be  affected  by  the  statute  if  it  began  to 
run  from  the  date.     But  in  some  instances,  the  notes  are 
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made  payable  at  the  Bank,  and  \x\  those  cases  their  pre- 
sentation there  is  necessary  to  entitle  the  holder  to  sue. 
Sanderson  vs.  Bowes,  14  East,  600.  There  is  still  a  bet- 
ter  reason  ;  it  is  the  universal  usage  of  the  banks  to  issue 
and  re-issue  their  notes  as  oAen  as  they  may  have  occasion, 
•  and  every  re-publication  is  a  re-ossumption  of  payment; 
and  it  is  impossible  that  the  holder  can  know  from  the  date 
when  it  was  last  issued.  16  Mass.  R.  65.  It  is  therefore 
ordered  that  a  new  trial  be  granted,  unless  the  plaintiff  en* 
ter  a  remittitur  fox  the  amount  of  the  note  for  $302  12. 

Harper,  J.  concurred.  \ 

O'Neall,  J.  dissenting.  I  differ  from  my  brethren  in 
relation  to  the  time  at  which  the  statute  of  limitations  be^ 
.  gins  to  run  against  a  note  payable  on  demand.  The  stat- 
ute provides  that  the  action  of  assumpsit  shall  be  brought 
''  within  four  years  next  after  the  cause  of  such  action  or 
suit,  and  not  after."  P.  L.  102.  The  inquiry,  to  ascertain 
when  did  the  statute  begin  to  run,  is,  when  did  the  cause 
of  action  accrue  1  The  answer  of  the  last  is  the  answer 
of  the  former.  The  cause  of  action,  on  a  note  payable  on 
demand,  accrues  from  a  demand  made  in  fact,  or  one  con- 
structively made  in  law ;  of  the  latter  description  is  a  de- 
mand made  by  the  institution  of  a  suit.  Were  it  not  that 
this  has  been  over  and  over  again  ruled  as  settled  law,  I 
should  be  disposed  to  say  that  this  was  not  such  a  demand 
as  would  sustain  the  action.  For  although  it  is  certainly 
a  demand  of  payment,  yet  it  is  a  demand  made  after  ac- 
tion brought,  and  ought  not,  in  legal  contemplation,  to  be 
evidence  that  the  defendant  had  refused  to  perform  his  con- 
tract before  action  brought.  But  absurd  as  it  appears  to 
be,  it  is  clear  law,  that  the  commencement  of  the  suit  is  a 
legal  demand  of  payment  sufficient  to  maintain  the  suit, 
which  is  itself  the  demand.  When  did  the  cause  of  action 
accrue  on  a  note  payable  on  demand  1  where  the  only  evi- 
dence of  demand  is  the  commencement  of  the  action.  I 
answer,  from  the  entry  of  the  writ  in  the  sheriff's  office.  I 
admit  that  in  the  case  of  Woodward  vs.  Drennan,  refer- 
red to  in  the  opinion  of  my  brother   Johnson,  it  was  held 
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that  the  statute  of  limitations  beg^an  to  run  from  the  date 
of  the  note.  But  that  case  was  decided  twenty-one  years 
ago,  and  has  never  been  made  public.  In  the  mean  time, 
other  decisions  have  been  made,  which  I  hold  have  in  ef- 
fect overruled  it.  The  case  of  Sinclair  ^  Kiddle  vs.  the 
Administrators  of  Price^  from  the  Court  of  Equity  for 
Spartanburg  district,  was  decided  by  us  in  Dec.  1830,  in 
which  we  held  that  the  statute  of  limitations  did  not  com- 
mence to  run  against  a  note  payable  on  demand,  from  its 
date.  The  point  was  adjudged  without  argument  or  illus- 
tration, but  still  I  feel  myself  as  much  bound  by  that  opin- 
ion as  if  a  volume  had  been  written.  The  cases  of 
Cannon  vs.  Beggs  and  Schmidt  vs.  Limehouse,  have 
decided,  if  it  is  possible  for  our  own  adjudged  cases  to 
decide  any  thing,  that  a  note  payable  on  denmnd  will 
not  bear  interest  until  a  demand  actually  or  constructively 
made.  The  case  of  Schmidt  vs.  Limehouse  was  fully 
argued,  and  was  decided  after  a  careful  examinatiori  of 
the  case  and  all  the  authorities  ;  and  I  have  no  hesi- 
tation in  saying  that  the  decision  is  right,  both  on  rea- 
son and  authority.  If  this  be  law,  how  can  it  be  that  the 
cause  of  action  can  accrue  before  a  demand  made  1  On  a 
liquidated  contract,  I  had  always  supposed  that  interest  ac- 
crued from  the  time  the  sum  stipulated  to  be  paid  was  due, 
and  generally  on  all  contracts  (except  promissory  notes  and 
bills  of  exchange,  which  are  allowed  three  days  of  grace,) 
that  an  action  might  be  brought  as  soon  as  due.  The  time 
when  the  cause  of  action  accrues,  and  when  interest  com- 
mences, must  in  general  be  the  same.  The  case  of  Wright 
vs.  Hamilton^  2  Bail.  61,  is  an  authority  in  my  favor. 
That  was  an  action  for  money  had  and  received  by  the  de- 
fendant as  sheriff  of  Abbeville,  for  the  use  of  the  plain- 
tiff. It  was  held,  and  I  think  most  clearly  demonstrated,  by 
my  brother  Johnson,  that  the  statute  did  not  commence  to 
run  until  a  demand  made.  In  that  case,  it  cannot  be 
doubted  that  the  plaintiff  had  as  much  right  to  demand 
payment  the  instant  that  the  sheriff  received  the  money,  as 
the  payee  of  a  note  payable  on  demand,  has  to  demand  pay- 
ment the  instant  that  it  is   signed.     That,    too,   was  a 
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present  debt,  '^  due  in  the  instant  on  demand,  and  if  not 
paid,  an  action  lies  presently,"  after  demand  actually  made. 
In  reasoning  upon  the  case,  my  brother  Johnson  .  fixes  the 
time  when  the  cause  of  action  accrued,  by  fixing  the  time 
when  interest  should  commence  to  be  computed  ;  see  page 
62.  Thus  recognizing  the  time  from  which  the  cause  of 
action  accrues,  and  the  time  when  interest  is  to  commence, 
as  identical.  Under  our  statute  of  limitations,  I  think  that 
the  plea  of  non  assumpsit  infra  quatuor  annos  is  a  mis- 
pleading of  the  statute — it  should  be  actio  non  accrevit 
infra  quatuor  annos  ;  for  the  statute  runs  from  the  accru- 
al of  the  cause  of  Action,  and  not  from  the  time  the  prom- 
ise is  made.  If  this  had  been  always  kept  in  mind,  it 
would  have  prevented  many  of  the  erroneous  decisions  in 
England  and  in  this  State,  as  to  the  effect  of  promises  to 
prevent  the  operation  of  the  statute  of  limitations,  and  to 
correct  which  the  judges  in  England  and  in  this  State  have 
been  lately  compelled  to  retrace  their  steps.  I  think,  with 
great  deference  to  and  for  the  opinion  of  my  brethren,  that 
the  case  under  consideration  looks  more  to  the  mistaken 
form  of  the  plea,  non  (assumpsit  infra  quatuor  annos,  than 
it  does  to  when  the  cause  of  action  accrued.  For  why 
was  it  ever  thought  necessary  to  he  ruled  that  the  bring- 
ing of  the  action  was  a  demand  of  payment,  if  the  law 
implied  a  demand  from  the  fact  of  the  note  being  an  ac- 
knowledgment of  a  present  debt  ?  The  very  ruling  of 
such  a  point  shews  that  a  demand,  actual  or  constructive, 
was  necessary  to  enable  the  party  to  sue.  It  is  clear  that 
it  is,  for  it  is  the  stipulation  of  the  parties — and  their  con- 
tract, I  hold,  must  be  either  actually  or  constructively  com- 
plied with  by  the  plaintifi*  before  he  can  sue.  I  regret  the 
conclusion  of  my  brethren  in  this  case,  more  on  account 
of  its  effect  on  bank  notes  than  any  other.  To  save  them 
from  the  operation  of  the  rule  of  this  case,  we  shall  be 
compelled  to  review  this  decision,  and  make  some  distinc- 
tion which  may  prevent  its  effect.  For  it  is  a  mistake  to 
suppose  that  they  are  universally  made  payable  at  the  bank. 
Some  are,  and  some  are  general  promises  to  pay  on  de- 
mand— as  for  example,  the  notes  of  the  Planters  and  Me- 
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chanics'  Bank,  and  the  Commercial  Bank  at  Colombia.  I 
have  one  of  the  former  before  me,  dated  in  1823,  payable  on 
demand,  without  saying  where  the  demand  is  to  be  made.  If 
the  decision  in  this  case  is  right,  is  not  that  note  barred  by  the 
statute  of  limitations?  It  is  clear  it  must  be,  unless  we 
make  some  distinction  to  save  it.  And  I  am  persuaded  we 
must  do  it,  for  it  would  be  an  outrage  on  the  common  un- 
derstanding with  which  bank  notes  are  put  into  ^d  suffer- 
ed to  remain  in  circulation,  that  the  statute  of  limitations 
should  run  from  their  date.  But  the  distinction  which  we 
shall  then  be  compelled  to  make  will  be  without  any  lecral 
difference  between  the  two  cases  to  sustain  it,  and  must  be 
justified  by  the  ^^  special  oircuoistances,"  which  may  be  a 
good  excuse  inforo  cotisdeniUB^  but  is  no  reason  for  a  le- 
gal judgment.  Neither  will  it  do  to  say  that  the  re-issu- 
ing of  a  bank  note  is  a  new  assumpsit,  which  prevents  the 
operation  of  the  statute  of  limitations.  How  is  the  day 
on  which  it  is  re-issued  to  be  ascertained  ?  It  can  rarely 
be  proved.  In  legal  intendment,  the  note  is  regarded  as 
issued  on  the  day  on  which  it  bears  date — ^and  unless  the 
fact  of  being  re-issued  can  be  proved,  it  follows  that  no 
other  time  can  be  fixed,  and  the  statute  must,  according  to 
the  principles  of  this  decision,  conmience  to  run  from  the 
date.  I  think  the  verdict  was  right,  and  that  the  motion 
for  a  new  trial  ought  to  be  dismissed.  % 


James  Bumey  vs.  William  E.  Pledger. 

Iq  troFer  the  defendaat  is  liable  for  the  yalue  of  the  property  at 
die  time  of  the  oenversion;  and  the  death  or  destruction  of  the  pro- 
perty ailer  the  conversion  will  not  affi^t  such  liability. 

Befere  Richardson,  J.  at   Marlborough^  Spring   Term^ 

1832. 

Trover  for  the  coDFcrsion  of  a  slave.  The  conversion 
(demand  and  refusal)  occurred  on  the  17th  July,  1828,  and 
the  slave  died  in  the  possession  of  the  defendant,  about  the 
17th  March,  1830.  The  only  question  made,  was  as  to  the 
amount  of  damages.  When  converted,  the  slave  was 
worth  from  $350  to  $400,  and  his  hire  from  $36  to  $60 
per  annum.  His  Honor  instructed  the  jury  that  the  true 
measure  of  damages  was  not  the  value  of  the  negro  at  the 
time  of  the  conversion,  but  his  value  for  the  term  of  twen- 
ty months,  during  which  time  the  defendant  had  the  pos- 
session  of  the  negro  previous  to  his  death.  The  jury 
found  for  the  plaintiff  $60,  and  the  plaintiff  appealed,  on* 
ground  of  error  in  the  charge  of  the  presiding  Judge. 

Ouria^  per  O'Neall,  J.  In  an  action  of  trover,  the 
conversion  is  the  gist  of  the  action,  and  for  it  the  plaintiff 
is  entitled  to  recover,  by  way  of  damages,  the  actual  loss 
which  he  has  thereby  sustained.  This  defendant  refused 
to  deliver  on  demand,  the  slave  of  the  plaintiff;  he  kept 
him  and  had  the  benefit  of  his  services  for  twenty  months, 
at  the  end  of  which  time  he  died.  The  inquiry  out  of 
these  facts,  under  the  general  rule  stated,  is,  what  is  the  ac- 
tual loss  to  the  plaintiff  arising  from  the  conversion  of  the 
defendant  ?  The  value  of  the  slave  at  the  titne  of  the  con- 
version, with  interest  from  then  until  the  trial,  or  hire  un-. 
til  his  death,  is  the  obvious  answer.     For  if  the  defendant 
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bad  not  converted  the  slave  to  his  own  use,  the  plaintiff 
might  have  sold  hini,  and  thus  realized  in  money  his  price  ; 
or  it  may  be  that  if  he  had  been  in  his  possession,  he  might 
still  be  alive.  Let  these  possibilities  be,  however,  as  un- 
certain and  conjectural  as  they  may  be,  still  they  serve  to 
shew  that  the  defendant  ought  not  to  be  benefitted  by  the 
death  of  the  slave.  He  is  a  wrong  doer,  and  for  his  wrong- 
ful act  the  plaintiff  has  the  right  to  demand  compensa- 
tion in  damages,  either  for  the  value  of  the  property  at  the 
time  of  the  conversion,  with  hire  to  the  death  of  the  slave, 
or  with  interest  to  the  trial ;  or  for  the  value  o^  the  proper- 
ty at  the  time  of  the  trial,  with  hire  from  the  conversion, 
as  may  be  most  beneficial  to  him.  This  rule  is  sustained 
by  the  cases  of  Kid  vs,  Mitchell,  1  N.  &  McC.  334,  and 
Hatton  vs.  Banks,  lb.  223,  note.  The  last  of  these  ca- 
ses 19  precisely  the  case  now  before  the  court ;  some  of  the 
n^roes  died  after  the  conversion,  but  before  the  trial — the 
jury  found  their  value,  with  interest  from  the  conversion 
to  the  verdict,  and  it  was  held  by  the  Constitutional  court 
to  be  a  correct  finding.  Judge  Nott,  who  delivered  the 
opinion,  in  speaking  of  that  part  of  the  case,  says,  ''  The 
defendant  is  not  to  be  benefitted  by  his  own  wrong ;  neith- 
er can  the  rights  of  the  plaintiff  be  affected  by  the  death 
or  destruction  of  the  property  after  demand  and  refusal." 
nt^he  plaintiff  in  this  case  is  .entitled  to  a  verdict  for  the 
value  of  the  slave  at  the  time  of  conversion,  with  either 
his  hire  until  his  death,  or  the  interest  on  the  value  from 
the  conversion  until  the  verdict,  as  he  may  elect. 
The  motion  for  a  new  trial  is  granted. 

Johnson  and  Harper,  JJ.  concurred. 


V 


Eleanor  Lee^  (idmifiistratris  of  John  tV.  Lee^  vs.  Thomp- 
son   Ware.  ^ 

In  an  action  by  the  bearer  on  a  note  pajrable  to  A.  B.  or  bearer, 
the  defendant,  that  he  may  be  let  into  his  defence  against  the  payee, 
may  shew  that  the  plaintiff  is  not  the  owner  of  the  note,  or  has  no 
interest  in  it,  or  that  he  gare  no  consideration  for  it 

Before  Gantt,  J.  at  Richland j  Spring  Term,  1832. 

This  was  an  action  upon  a  note  t3f  hand  drawn  on  tbd 
6th  June,  1S26,  and  payable  on  the  1st  January,  1827,  to 
Joseph  Ware  or  bearer.  The  note  was  admitted.  In  the 
defence,  Joseph  Lee  was  sworn.  The  coansel  for  the  de- 
feadant  asked  him,  whether  the  plaintiff  was  the  owner  of 
the  note,  or  had  any  interest  therein.  The  question  was 
objected  to  by  the  plaintiff,  and  the  court  supported  the  ob- 
jection, holding  that  if  the  plaintiff  came  lawfully  into 
the  possession  of  the  note,  she  might  sue  and  recover  up- 
on it,  whether  she  had  an  interest  in  the  note  or  not.  The 
defendant's  counsel  then  asked,  whether  the  plaintiff  or  her 
intestate  had  given  any  consideration  for  the  note.  The 
court  thought  the  question  an  immaterial  one,  and  over- 
ruled it.  The  defendant  then  offered  in  evidence  two  re- 
ceipts given  by  Joseph  Ware,  the  payee  of  the  note,  bear- 
ing date  the  lOth  Dec.  1828,  and  the  I6th  January,  1829. 
Two  other  receipts  were  indorsed  on  the  note  by  the  payee, 
one  dated  the  23d  March,  1827,  and  the  other  the  24th 
April,  1828.  The  jury  found  for  the  plaintiff,  allowing  the 
defendant  as  payments  the  two  receipts  indorsed  on  the  note, 
and  disallowing  the  other  two. 

The  defendant  appealed,  on  the  ground  that  his  Honor, 
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the  presiding  judge,  erred  in  excluding  the  teatimony  of- 
fered by  the  defendant. 

Oreggj  for  the  motion. 
Prestpn,  contra. 

Curi(i^  per  Johnson,  J.  We  are  very  clearly  of  opin- 
ion that  the  evidence  offered  ought  to  have  been  admit- 
ted. The  objection  to  the  evidence  concedes,  of  course, 
every  inference  that  may  be  drawn  from  it.  For  example, 
that  the  defendant  or  her  intestate  became  possessed  of  the 
note  fraudulently,  and  that  the  money  was  due  to  the  payee; 
or  that  she  had  no  interest  in  it,  and  sued  only  for  the  ben- 
efit of  the  payee ;  and  thus  enable  the  defendant  to  avail 
himself  of  any  defence  he  might  have  had  against  the 
payee ;  or  that  the  payee  had  lost  the  note  ;  and  that  would 
have  been  a  good  defence,  unless  the  plaintiff  had  shewn 
that  she  came  by  it  bona  fide.  Grant  vs.  Vaughan^  3 
Bur.  1623.     Motion  granted. 

O'Neall  and  Harper,  JJ.  concurred. 


NoTB.  In  ffBrien  vs,  Sauls,  2  Rich.  332,  it  was  held  that  the 
payee  of  a  note  payable  to  bearer,  may  sue  in  the  name  of  a  person 
having  no  interest  in  the  note.  R. 


Bank  of  the  State  of  South  Carolina  vs.  S.  W.  Kentier- 
ly,  administrator  of  Jesse  Blocker, 

Where  sei  fa,  is  issued  against  an  administrator  on  an  order  for 
judgment  against  his  intestate,  who  died  before  final  judgment,  the 
plaintiff  may,  on  the  return  of  the  sei.  fa.  get  leave  to  enter  up  the 
interlocutory  judgment  against  the  intestate,  nunc  pro  tunc,  {a) 

Before  Martin,   J.  at  Edgefield^  Spring  Term^  1832. 

The  plaintiffs  having  issued  their  writ  ageinst  Jesse  Block- 
er, the  defentlant's  intestate,  filed  their  declaration  to  Fall 
Term,  1831,  and  an  order  for  judgment  was  given  for  want 
of  an  appearance ;  but  no  interlocutory  judgment  was  en- 
tered up,  and  before  final  judgment  Blocker  died.  A  set. 
fa.  was  then  issued  against  the  defendant,  the  administra- 
tor,  to  shew  cause  why  final  judgment  should  not  be 
awarded.  On  the  return  of  ihescLfa.  the  defendant  ask- 
ed for  further  time  to  plead,  which  was  granted,  and  the 
plaintiflb  moved  for  leave  to  enter  up  their  interlocutory 
judgment  nunc  pro  tunc,  which  was  also  granted. 

The  defendant  appealed,  and  now  moved  this  court  to 
set  aside  the  order  granting  the  plaintiffs  leave  to  enter  up 
their  interlocutory  jndgment. 

Bauskettj  for  the  motion. 
,  contra. 

Curia^  per  Harper,  J.  The  practice  has  been  not  to 
enter  formally  the  interlocutory  judgement  until  the  pos- 
tea  comes  to  be  made  up,  and  the  final  judgment  entered, 

(a)  Vide  DuBose  v$.  DuBose^  Chev.  29,  and  Kincaid  vs.  Blakcj 
1  Bail.  20.  In  DuBose  vs.  DuBose^  it  was  decided  that  the  order  for 
judgment,  indorsed  by  the  clerk  on  the  declaration,  is  itself  an  inter- 
locutory judgment  on  which  sei.  fa.  may  issue.  R 
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and  then  to  enter  up  the  interlocutory  judgment  nunc  pro 
tunc  J  as  of  course.  But  perhaps  it  is  the  more  correct 
course,  to  follow  the  practice  which  has  been  adopted 
in  this  case.  On  the  trial  of  the  scire  facitUj  it  would 
seem  proper  that  the  judgment  on  which  it  is  founded 
should  be  produced  in  evidence.  According  to  the  deci- 
sion which  we  have  made  during  the  present  sitting  in 
the  case  of  Mcintosh  and  Wrightf  no  advantage  can  be 
gained  in  point  of  priority,  by  obtaining  an  interlocutory 
judgment. 

Johnson  and  O'Neall,  JJ.  concurred. 


D.  McCaskiU^  Jr.  vs.  D.  McCaskill^  Sr. 

A  yerdict  in  trespass  to  try  titles  against  the  giantee,  at  the  suit  of 
a  stranger,  is  not,  per  se^  endenee  of  a  breach  of  the  grantor's  war- 
ranty for  quiet  enjoyment  Against  an  action,  therefore,  on  the  war^ 
ranty,  the  statute  of  linutatbns  does  not  begin  to  ran  from  the  thne 
the  verdict  is  rendered  against  the  graBlee. 

Before  I^ichardson,  J.  at  Kershaw^  Spring  Term^  1832. 

This  was  an  action  of  covenant  on  a  warranty  in  the 
following  words :  ^'I  bind  myself  to  warrant  and  forever 
defend  the  premises  against  myself  and  my  heirs,  and  all 
other  persons  lawfully  claiming  or  to  claim  the  same." 
The  plea  was  the  statute  of  limitations.  The  plaintiff 
produced  a  record  of  eviction,  which  showed  that  the  ver- 
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diet  against  the  plaintiff  for  the  land  warranted,  was  ren- 
dered at  October  Term,  1824,  and  that  the  judgment  on 
the  verdict  was  entered  and  signed  on  the  8th  April,  1826. 
This  action  was  commenced  on  the  9th  March,  1829.  His 
Honor  ruled  that  the  cause  of  action  accri^d  on  the  ren- 
dition of  the  verdict,  and  therefore,  that  the  action  was 
barred  by  the  statute  of  limitations.  The  plaintiff  submitted 
to  a  nonsuit,  and  appealed,  on  the  ground  that  the  eviction 
was  not  complete  until  the  judgment  was  entered  up,  and 
therefore  that  the  statute  of  limitations  began  to  run  only 
from  that  time. 

Mc  Willie,  for  the  motion. 
,  contra. 

(Jurioy  per  Johnson,  J.  This  case  may  be  resolved 
into  the  question,  whether  a  verdict  in  trespass  to  try  ti- 
tles to  land  against  the  grantee,  at  the  suit  of  a  stranger, 
is,  per  se,  evidence  of  the  breach  of  the  grantor's  warran- 
ty for  quiet  enjoyment.  For  if  it  is  not,  then  it  is  conceded 
that  the  plaintiff's  action  is  not  barred. 

The  warranty  here  is  in  the  general  form,  against  all 
persons  "  lawfully  claiming  or  to  claim,"  and  it  is  a  well 
settled  rule,  that  this  warranty  extends  only  to  interrup- 
tions of  the  possession  authorized  by  legal  authority.  This 
is  established  by  the  mode  of  setting  out  the  breach,  pre- 
scribed in  the  books  of  practice  ;  as  in  Wotten  vs,  Hele^ 
3  Saund.  177,  in  which,  after  setting  out  the  covenant,  the 
plaintiff  avers  that  one  H.  S.  (a  stranger)  "  after,  <&c.  at 
<&c.  having  a  lawful  right  and  title  to  the  said  tenements 
with  the  appurtenances,  entered  into  the  same,  and  in  and 
upon  the  possession  of  the  plaintiff,  and  ejected,  expell- 
ed, and  amoved  him,  the  plaintiff,  against  his  will,  by  due 
process  of  laWj  from  the  possession  and  occupation  of  the 
aforesaid  tenements,"  &c.  The  cases  of  Dudley  vs,  FoU 
liott,  3  T.  R.  584,  and  Noble  vs.  King,  1  H.  Bl.  34,  are  full 
upon  the  point.  The  warranty  does  not  extend  further 
than  to  an  eviction  or  ouster  under  lawful  authority. 
It  may,  I  think,  well  be  questioned,  whether  any  thing 
short  of  actual  expulsion  from  the  possession  by  legal  pro- 
cess, would  be  sufficient  to  sustain  a  breach  of  the  cove- 
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nant ;  perhaps  an  actual  abandonment  of  possession  after 
judgment,  would ;  but  without  stopping  to  enquire  into 
that  matter,  thfere  can  be  no  question  that  the  verdict  does 
not.  It  is  not  necessarily  the  end  of  the  suit.  It  may 
be  set  aside  at  the  instance  of  the  defendant.  The  plain- 
tiff may  never  pursue  it,  or  he  may  enter  a  nolle  prosequi. 
The  defendant  may  enjoin  proceedings  on  it  in  Chancery. 
It  is,  in  effect,  nothing  else  than  the  ascertainment  of  a 
fact  necessary  to  enable  the  court  to  pronounce  the  final 
judgment  of  the  law  on  the  matter  in  controversy  between 
the  parties.  If  the  verdict  alone  constituted  evidence  of 
the  breach  of  the  warranty,  and  the  ])laintiff  was  entitled 
to  recover  on  proof  of  that  alone,  non  constcU  that  he 
might  not,  even  afterwards,  be  quieted  in  the  possession,  by 
procuring  the  verdict  to  be  set  aside  for  infornSality  or  ir- 
regularity, or  enjoining  it  in  Chancery,  or  by  plaintiff  en- 
tering a  nolle  prosequi. 

We  are  therefore  of  opinion  that  the  non-suit  ought  to 
be  set  aside,  and  a  new  trial  granted. 

O'Neall  and  Harper,  JJ.  concurred. 


Hezekiah  Fntser^    acPmr.  o/"  Wm,  Roberts^  vs.  Robert 

Ooodcj  adm'r.  of  John  Allen. 

A  surety  sold  a  negro  and  applied  the  proceeds  to  the  debt  of  his 
principal  and  himself.  At  the  time  of  the  sale,  it  was  agreed  that 
the  principal  should  convey  to  the  surety  a  tract  of  land  in  exchange 
for,  or  payment  o£  the  negro.  This  agreement  not  having  been 
complied  with,  held,  that  the  surety  might  maintain  an  action  for 
money  paid  against  the  principal. 

Before  Gantt,  J.  at  Bamtoell,  Spring  Term^  1832. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  fol* 
lows: 

''  John  Allen,  the  defendant's  intestate,  purchased  at  the 
sale  of  the  estate  of  Christian  Faust,  a  negro  fellow,  at  $ — . 
He  gave  his  note  for  the  amount,  with  William  Roberts, 
the  intestate  of  plaintiff,  as  security,  to  Wm.  McMillan, 
the  administrator  of  Faust.  $630  of  this  debt  was  paid 
by  Wm.  Roberts,  the  security,  whose  administrator  brought 
this  action  to  recover  the  amount  with  interest  from  Goode, 
the  administrator  of  Allen.  This  statement  was  fully  es- 
tablished by  the  proofs  adduced  on  the  part  of  the  plain- 
tiff. The  difficulty  thrown  in  the  plaintiff's  way  to  re- 
cover, arose  out  of  the  manner  of  this  amount  of  $630 
having  been  settled  by  Roberts.  The  following  facts  were 
made  to  appear  by  the  evidence.'  John  Allen  married  the 
sister  of  Wm.  Roberts.  Roberts,  who  was  an  old  and  in- 
firm man,  lived  with  his  sister,  Mrs.  Allen,  to  whom  he 
was  tenderly  attached — an  attachment  which  was  return- 
ed  with  equal  warmth  on  the  part  of  Mrs.  Allen,  who 
nursed  and  took  care  of  him.  The  debt  due  by  Allen  and 
Roberts  to  the  estate  of  Faust,  was  settled  by  the  sale  of 
two  negroes,  one  the  fellow  which  Allen  had  bought  at  the 
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sale  of  Faust,  and  a  woman,  the  property  of  Roberts,  who 
sold  at  $530.  This  was  not  a  forced  sale.  It  appeared  by 
the  evidence,  that  Allen  was  to  give  Roberts  a  tract  of  land 
for  the  woman.  The  witness  who  drew  the  bill  of  sale 
for  the  woman,  said  that  it  was  mentioned  at  the  time,  in 
the  presence  of  Roberts,  that  the  land  was  of  more  value 
than  the  woman.  Roberts  smiled,  and  appeared  pleased. 
Roberts  died  soon  after,  and  no  title  seems  to  have  been 
made  for  the  land.  There  was  other  evidence  offered  on 
matters  immaterial  to  the  issue.  The  counts  in  the  decla- 
ration, were  money  counts,  none  of  which,  in  the  opinion 
of  the  court,  were  proved.  The  strength  of  the  evidence 
shewed  that  Roberts  and  Allen  had  come  to  an  agreement 
respecting  the  woman.  She  was  the  wife  of  Allen's  fel- 
low, and  sold  with  him  to  pay  the  debt;  Roberts  having 
agreed  with  Allen  to  be  paid  by  a  tract  of  land  for  her. 
In  my  charge  to  the  jury,  I  may  have  said,  substantially, 
what  is  objected  in  the  first  ground  taken  for  a  new  trial. 
I  thought,  and  said,  that  stronger  evidence  ought  to  have 
been  offered  to  substantiate  either  of  the  counts,  because  it 
appeared  most  distinctly  that  no  money  had  been  paid,  laid 
out,  <&c.  at  the  instance  of  the  defendant,  but  that  the  set- 
tlement took  place  under  an  agreement,  which  having  been 
executed  in  part,  was  more  properly  cognizable  in  a  Court 
of  Equity  than  a  Court  of  Law.  That  the  death  of  the 
contracting  parties  did  not  revoke  the  agreement,  and  Al- 
len's representatives  were  willing  that  the  land  should  pass 
pursuant  thereto.  I  think  the  counsel  is  under  some  mis- 
take as  to  the  second  ground  taken,  not  intentional  I  am 
sure,  as  I  thought  that  the  proper  remedy  was  by  a  bill  in 
equity  for  a  specific  performance  of  the  contract  or  agree- 
ment. The  third  ground  taken  is  embraced  in  my  re- 
marks on  the  preceding  grounds.'^ 

The  plaintiff  appealed,  on  the  grounds, 

1st.  Because  his  Honor  erred  in  charging  the  jury  that 
it  was  incumbent  on  the  plaintiff  to  furnish  stronger  evi- 
dence that  the  payment  was  made  by  his  intestate,  at  the 
instance  and  request  of  the  defendant's  intestate. 

2d.  Because  his  Honor  charged  the  jury  that  the  fdain- 
tiff  ought  to  have  declared  on  the  special  contract. 
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3d.  Because  his  Honor  erred  in  charging  the  jury  that 
the  plaintiff  was  only  entitled  to  relief  in  a  court  of  equi* 
ty,  where  he  could  obtain  specific  performance  of  the  con- 
tract. 

Patterson^  for  the  motion. 
,  contra. 

Curia^  per  Harper,  J.  As  I  understand  the  case,  Ro- 
berts sold  the  negro  woman,  and  paid  the  money  he  re- 
ceived to  the  holder  of  the  note  on  which  he  was  surety 
for  Allen.  This  money  he  was  liable  to  pay,  and  on  his 
doing  so,  the  law  raised  an  implied  contra(\t  in  Allen  to  re- 
imburse him.  It  was  implied  that  he  had  paid  the  money 
at  Allen's  instance  and  request.     The  motion  is  granted. 

Johnson  and  O'Neall,  JJ.  concurred 


7%e  admW.  of  M.  Antwiio  vs.  Peter  Clissey. 

Action  on  a  promissory  nota  For  defendant,  L.  testified  <<that 
he,  L.  bought  a  gig  from  defendant  for  $140,  and  the  understanding 
was  that  defendant  was  to  be  paid  by  plaintifi!  Plaintiff  agreed  to 
it  Plaintiff  was  in  debt  to  him.  He  coakl  not  have  bought  the 
gig  but  by  paying  for  it  in  this  way.  Plaintiff  saia  he  would  credit 
the  amount  on  a  note  given  by  defendant  to  him."  Held  that  the 
agre^nent  proved  by  L.  was  not  within  the  statute  of  frauds,  and 
t^ftt  the  defendant  should  be  allowed,  by  way  of  payment  on  the  note, 
for  the  price  of  the  gig. 
26 
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The  hirer  of  a  negro  is  not  entitled  to  an  abatement  from  the  price 
on  account  of  the  sickness  of  the  negro,  unless  the  sickness  ori* 
ginated  in  causes  existing  at  the  time  of  the  hiring. 

Before  Gantt,  J.  at  Richland^  Spring  Term^  1832. 

The  report  of  his  Honor,  the  presiding  judge,  is  as  fol- 
lows: 

<'  This  case  has  already  been  before  the  Court  of  Ap* 
peals,  and  a  new  trial  granted.  In  the  former  case,  Clis- 
sey,  the  defendant,  was  allowed  to  give  evidence ;  in  the 
trial  before  me  he  was  not  made  a  witness.  The  Court  of 
Appeals,  from  the  evidence  as  reported  to  them,  were  of 
opinion  that  the  statute  of  frauds  did  not  apply  to  the 
case — that  it  was  substantially  a  transaction  between  An- 
tonio and  Clissey,  and  that  it  resolved  itself  into  an  au- 
thority or  direction  from  Antonio  to  Clissey,  to  deliver  the 
chair  and  harness  to  Little,  on  Antonio's  responsibility  to 
pay  for  it.  On  the  present  trial,  I  did  not  in  any  manner 
or  way  contravene  the  opinion  as  expressed  by  the  Court  of 
Appeals  on  the  law  applicable  to  the  case  then  made.  On 
the  contrary,  1  said  to  the  jury  that  if,  from  the  negotiation 
between  the  parties,  Antonio  had  assumed  the  responsibili- 
ty of  payment,  and,  as  a  consequence  of  tliat  undertak- 
ing:, Clissey  had  discharged  Little  from  his  liability,  then 
the  statute  of  frauds  did  not  apply ;  and  that,  pro  tanto^ 
there  should  be  a  deduction  from  the  demand  made  by  the 
administrators  on  Clissey  in  this  suit.  1  am  free,  howev- 
er, to  declare  that  I  could  see  nothing  in  the  testimony 
given  on  the  trial  before  me,  to  take  the  case  out  of  the  stat- 
ute. The  fact  of  Antonio's  having  agreed  to  credit  Clissey 
with  the  amount,  was  exceedingly  questionable  from  the 
testimony  of  Little  himself,  whose  evidence,  in  all  its  bear- 
ings, it  was  certainly  the  province  of  the  jury  to  ex- 
pound and  decide  on.  Had  I  been  one  of  the  jury,  I 
should  have  found  as  they  did,  from  the  evidence,  with  the 
exception,  perhaps,  of  an  allowance  which  they  made  for 
two  weeks  loss  of  service  of  the  blacksmith,  to  wit :  from 
the  death  of  Antonio  to  the   expiration  of  the  term  for 
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which  he  was  hired,  as  was  signified  by  the  jury  when 
the  verdict  was  returned." 

The  defendant  appealed,  and  now  moved  this  court  for 
a  new  trial,  on  the  following  grounds. 

1.  Because  the  defendant  having  clearly  proved  that  he 
paid  Antonio,  through  Little,  the  $140,  specified  in  the  dis- 
count, and  that  Antonio  agreed  to  give  the  defendant  cred- 
it for  that  amount ;  and  that,  thereupon,  the  defendant  dis* 
charged  Little  from  all  liability  for  the  gig,  and  never  held 
him  liable  for  the  same ;  and  there  having  been  no  evidence 
whatever  to  the  contrary,  the  verdict  of  the  jury,  disallowing 
the  said  payment,  credit  and  discharge,  and  finding  the  said 
agreement  to  be  within  the  statute  of  frauds,  is  wholly  un- 
warranted by,  and  contrary  to,  said  evidence,  and  to  the  law 
applicable  thereto. 

2.  Because  the  defendant,  having  clearly  proved  that  the 
negro  was  a  blacksmith,  and  that,  on  this  account,  he  had 
agreed  to  give  Antonio  a  very  high  price,  and  that  the  ne- 
gro was  sick  and  unable  to  work  more  than  a  month,  and 
as  much  as  two  weeks  at  one  time,  the  verdict  of  the  jury, 
disallowing  any  deduction  on  account  of  said  sickness,  is 
contrary  lo  said  evidence,  and  the  law  applicable  thereto. 

3.  Because  his  Honor  erred  in  charging  the  jury,  that 
if  at  any  time  Little  was  liable  to  defendant  for  the  gig, 
the  agreement  of  Antonio  came  within  the  statute  of 
frauds. 

Gregg s  for  the  motion. 
,  contra. 

Ouria^  per  Johnson,  J.  The  law  of  the  case  is  fully 
considered  in  the  former  opinion  of  this  court,  and  I  can 
perceive  no  marked  difference  in  the  evidence.  The  wit- 
ness, Little,  says  expressly,  and  I  quote  his  words  from  the 
notes  taken  by  the  presiding  judge  at  the  trial;  "That  he 
bought  a  gig  from  defendant  for  $140,  and  the  understand- 
ing was  that  the  defendant  was  to  be  paid  by  Antonio. 
Antonio  agreed  to  it.  Antonio  was  in  debt  to  him.  He 
could  not  have  bought  the  gig,  but  by  paying  for  it  in  this 
way.  Antonio  said  he  would  credit  the  amount  on  a  note 
given  by  defendant  to  him  in  1829  /'  and  if  the  case  had 
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been  put  to  the  jury  upon  the  credit  of  this  witness,  I 
should  have  been ,  satisfied  with  any  verdict  they  might 
have  found.  But  that  does  not  appear  to  have  been  the 
case,  and  their  verdict  must  have  been  predicated  upon 
some  mistaken  notion  of  the  law,  and  on  that  ground  the 
case  must  go  back  for  a  new  trial. 

I  am  not  disposed  to  think  that  the  defendant  is  entitled 
to  a  discount  for  the  loss  of  the  service  of  the  negro  hired, 
on  account  of  sickness,  unless  it  originated  in  causes  ex- 
isting at  the  time  of  hiring.  It  is  quasi  a  sale  pro  tern- 
porsj  and  all  that  the  owner  undertakes  is  that  he  is  then 
sound.  He  who  hires  must  take  the  chance  of  his  remain- 
ing so ;  an  abatement  has  been  allowed  in  the  case  of  the 
death  ot  a  negro  hired,  but  that  was  pushing  the  matter 
far  enough  for  the  sake  of  equity,  and  I  am  not  disposed 
to  extend  it  to  every  temporary  indisposition  that  may,  and 
commonly  does,  occur. 

Motion  granted. 

O'Neall  and  Harper,  JJ.  concurred. 


William  Minter  vs.  J.  Dent. 

Where  a  defendant  in  execution,  whose  negro  is  about  to  be  sold 
at  sheriflTs  sale,  fiilsely  and  fraadalently  represents  the  capacity  of 
the  negro,  he  will  be  liable  to  an  action  of  deceit  at  the  suit  of  a  pur- 
chaser who  has  been  deceived  and  injured  by  such  representations ; 
or  if  the  purchase  has  not  been  complied  with,  to  an  action  against 
the  purchaser,  by  the  defendant  in  execution,  for  the  difference  be- 
twisen  his  bid  and  the  bid  at  a  second  sale,  such  deceit  will  be  agood 
defence. 

Before  Martik,  J.  at  Edgefield^  Fall  Term^  1831. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  fol- 
lows : 

*^  This  was  an  action  to  recover  from  the  defendant,  one 
hundred  and  twenty-seven  dollars,  as  the  difference  be- 
tween a  first  sale  by  the  sheriff  of  a  negro  woman,  at 
which  the  defendant  was  purchaser,  and  a  second  sale 
made  the  next  day,  in  consequence  of  his  refusing  to  com- 
plete his  purchase.  It  appeared  that  most,  if  not  all,  the 
plaintiff's  negroes  had  hoea  levied  on,  and  were  about  to 
be  sold  under  various  executions.  That  plaintiff  on  the 
day  of  sale  represented  them  as  a  prime  gang  of  negroes, 
the  pick,  as  he  said,  of  about  two  hundred.  When  this 
particular  negro  was  about  to  be  sold,  or  when  the  sheriff 
was  crying  her.  Dent  asked  Minter  as  to  her  capacity,  <&c. 
<frc.  and  Minter  said  he  had  lately  bought  her  in  Alabama, 
and  could  not  say  any  thing  of  her  of  a  definite  charac- 
ter. The  witness,  Mr.  Brooks,  thought  Minter  disposed 
to  evade  Dent's  enquiry ;  he  further  said  it  was  possible 
that  this  conversation  may  have  taken  place  after  the  salci 
but  he  thought  it  was  before  she  was  knocked  off  to  de- 
fendanti  if  not  before  she  was  put  up.    The  witness  him- 
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self  had  promised  Miuter  she   should  not  go  for  less  than 
$300,  and  he  woald    have  given  that  sum  for  her.     She 
was  stout,  fat,  and  looked  hearty.   A  slight  examination  of 
her  countenance  would  convince  any  one  that  she  was  not 
a  *'  bright  negro,  but  no  one  would  suppose  her  to  be  an 
idiot  or  a  fool,  nor  did  he  believe   her  to  be  either."     Ne- 
groes sold  rapidly  and  high,  and  the  women  generally  sold 
for  about  $360.     No  proclamation  was  made  that  the  pro- 
perty would  be  re-sold  if  the  terms  of  sale  were  not  com- 
plied with.     The  sheriff's   original   sales  book,   with  the 
account  of  sales   proved  to  have    been  made  at  the  time, 
was  produced,  and  this  n^gro  was  set  down  to  the  defend- 
ant at  $300.     She  was  sold  the  next  day  for  $173,  in  pre- 
sence of  defendant,  who  refused  to  comply  with  his  pur- 
chase of  the  previous  day      At  the  close  of  the  evidence 
on  the  part  of  the  plaintiff,  the  defendant  mov^d  for  a  non- 
suit,  which  I  overruled.     See   this  case,  2  Bail.  291.     A 
witness  was  sworn   by  defendant,  who  stated  that  plaintiff 
recommended  these  negroes  very  highly,  by  saying  they 
were  good  negroes — that  no  better  gang  could  be  selected, 
us  he  had  picked  them  out  of  two   hundred.     No  excep- 
tion was  made  as  to  this  woman.     As  a  gang   they  were 
likely,  as  good  as  usual.     See  Colcock  vs.  Chode^  3  McC. 
513.     The  defendant  then  proposed  to  go  into  evidence  to 
shew  that  this  negro,  by  the  weakness  of  her  intellect,  was 
valueless.     I  ruled  that   this  testimony   could  not  be  re- 
ceived unless  it  was  preceded  by  evidence  of  fraud,  of  mis- 
representation, or  express  warranty  on  the  part  of  Minter 
as  to  this  particular  negro.     It  was  admitted  that  no  other 
testimony  could  be  adduced  on  these  points,  and  the  plain- 
tiff  had  a  verdict,  under  the  instructions  of  the  court,  for 
$127.  See  2  Bay,  169 ;  Davis  vs.  Murray^  2  Mill,  143.  In 
this  latter  case,  the  defendant  in  execution  substituted  a  sick 
negro  for  his  land  which  was  under  levy,  and  used  various 
artifices  on  the  day  of  sale  to  conceal  the  negro's  situation. 
Yet  on  the  statement  of  the  case,  the  plaintiff  (who  had 
brought  an  action  to  recover  back  the  money  from  the  defend- 
ant in  execution)  was  non-suited,  and   the  opinion  of  the 
circuit  court  was  sustained  in  the  Court  of  Appeals.     In 
delivering  the  opinion  of  the  coort,  Mr.  Justice  Cheves 
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Bays  :  ''  If  the  plaintiff  has  any  remedy,  it  must  be  tried 
in  an  action  of  deceit."  Dent  iti  this  suit  was  tendered 
the  priviiefjfeof  going  into  evidence  of  fraud,  deceit,  or 
even  an  express  warranty,  but  it  was  admitted  none  other 
could  be  afforded ;  and  no  one  will  pretend  that  the  evi- 
dence in  this  case  proves  fraud  or  deceit  on  the  part  of 
Minter." 

The  defendant  appealed,  and  now  moved  this  court  for 
a  new  trial,  on  the  following  grounds. 

1.  That  the  judge  erred  in  sustaining  an  objection  to 
the  competency  of  evidence  to  prove  that  the  negro  was 
valueless  for  the  want  of  common  sense,  and  particularly 
after  proving  Minter's  representations. 

2.  Because  the  judge  erred  in  charging  the  jury,  that 
the  defendant  was  liable  in  this  action  for  the  difference 
between  the  first  and  second  sale. 

Batiskett  and  Wallace^  for  the  motion. 
Butler  and  Cfriffin,  contra. 

Curiojper  Johnson,  J.  The  moral  principle,  that  men 
in  their  intercourse  with  each  other  should  act  with  perfect 
fairness,  is  as  broad  as  the  foundation  on  which  society  is 
erected,  and,  in  some  form  or  other,  we  find  it  incorporated 
into  the  laws  of  every  well  regulated  society.  "  Do  unto 
others  as  you  would  have  them  do  unto  you,"  is  the  sub- 
stratum of  every  civilized  code ;  and  the  well  known  rule 
that  no  one  shall  profit  by  his  own  wrong,  or  profit  by  his 
own  fraud,  is  built  upon  it — and  wherever  it  is  apparent 
that  one  man  has  profited  by  fraud  and  circumvention,  to 
the  loss  or  injury  of  another,  he  must  respond.  It  is  conce- 
ded that  the  principle  does  not  ordinarily  apply  as  between 
a  purchaser  at  sheriff's  sale,  and  the  party  whose  property 
is  sold  ;  for  there  the  party  is  merely  passive,  and  the  sheriff 
is  not  responsible,  because  he  derives  no  profit  from  it,  and  no 
injury  is  done  to  the  purchaser  when  he  knows  that  he  pur- 
chases upon  his  own  responsibility-^he  will  take  care  to 
be  well  informed  of  the  value  of  the  article  sold,  or  make 
such  an  allowance  in  the  price  as  will  cover  probable  de- 
fects. But  the  rule  no  longer  holds  when  the  party  becomes 
active  id  the  sale,  for  he  is  profited  by  it  in  the  payment  of 
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his  debt     If  a  defendant  against  whom  an  execution  has  is- 
sued, should  so  disguise  goods  incapable  of  inspection,  as 
cotton  in  bags,  as  to    make  them  appear  of  a  quality  infi- 
nitely more  yaluable,  and   place  them  in  the  hands  of  a 
sheriff  to  be  levied  on  and  sold  under  execution,  and  with 
the  intent  that  the  purchaser  should  be  induced  to  give 
more  than  they  were  worth — and,  deceived  by  these  ap- 
pearances^  he  did  so,  will  it  be  contended  that  he  is  not 
answerable  ?     Certainly  not — and  why  1     Because  it  is  a 
fraud,  and  be  who  suggests  a  falsehood  by  which  another 
is  deceived,  or  suppresses   the  truth  when  he  ought  to 
speak  it,  is  guilty  of  a  fraud.     What  are  the  facts  here  ? 
The  defendant's  negroes  (forty  in  number)  had  been  taken 
in  execution  by  the  sheriff,  and  were  to  be  sold.     He  him- 
self attended  the  sale,  and  represented  that  these  were  a 
selection  from  a  gang  of  two  hundped  negroes,  on  account 
of  their  superior  value — and  for  what  ?     Oan  it  be  doubt- 
ed that  if  he  was  worthy  of  conficfence,  which  I  presume 
he  will  not  call  in  question,  this  declaration  was  calculated 
to  give  purchasers  more  confidence  in  the  value  of  the 
negroes,  or  that  it  was  intended  to  operate  as  an  induce- 
ment to  the  purchasers  to  give  more  for  them?     If  not, 
why  was  it  made?     Is  it  not  more  reasonable  to  conclude 
that  he  acted  under   the   influence  of  his  interest,  than 
from  mere  wantonness  ?     It  is  said,  however,  that  this  dec- 
laration referred  to  the  whole  gang  offered  for  sale,  and  that 
taking  them  in  the  ag^egate  they  answered  that  discrip- 
tion,  and  the  case  of  Colcoek  vs.   QoodSy  3  McC.  613,  is 
referred  to  as  authority.     There  the  contract  of  hiring 
was  concerning  the  whole  gang.     Here  the  selling  was 
several,  the  defendant  purchased  no  other  negro.      But 
when  the  plaintiff  was  interrogated  as  to  the  capacity  of 
this  negro,  to  which  his  previous  declaration  had  led  the 
way,  why  did  he  evade  the  question  by  pretending  that  be 
had  owned  her  but  a  short  time  ?     Can  it  be  true  that  she 
was  so  much  of  an  idiot  as  to  be  of  no  value,  and  he  not 
know  it  ?     The  case  of  Davis  vs.  Murray  turned  on  the 
form  of  action,  and  does  not  decide  this  question — ^on  the 
contrary,   it  is  expressly  reserved.     Mr.  Justice  Cheves, 
who  dc^vered  the  opinion  of  the  court,  says :  ^'  I  do  not 
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mean  to  say  that  a  sheriff's  sale  may  not  be  made  the  instru- 
ment of  fraud  which  will  entitle  the  person  deceived  to  a  rem- 
edy a&^ainst  the  author  of  it ;  nor  do  I  mean  to  say  whether 
the  case  stated  would,  or  would  not,  constitute  such  a  case." 
That  was  assumpsit,  and  the  court  held  that  if  plaintiff 
was  entitled  to  any  remedy,  it  was  by  the  action  of  deceit, 
and  the  cause  went  off  on  that  ground.  The  case  of 
Thayer  and  Sturges  vs.  The  sheriff  of  Charleston  dis- 
trictf  2  Bay,  169,  only  recognizes  the  well  known  rule  of 
caveat  emptor  as  applied  to  sheriff's  sales.  The  court,  of 
course,  do  not  intend  to  express  any  opinion  as  to  the  truth 
of  the  facts,  for  they  have  not  been  tried.  But  I  think 
very  clearly,  that  the  evidence  of  fraud  was  such  as  ought 
to  have  been  submitted  to  the  jury,  and  that  defendant 
ought  to  have  been  let  into  proof  of  the  unsoundness  of 
the  negro.  The  remaining  question  has  been  considered 
during  the  present  term  in  the  case  of  Villines  vs.  King 
4*  Park,  If  the  plaintiff  has  satisfied  the  execution  un- 
der which  the  negro  was  sold,  there  is  no  doubt  that  he 
may,  in  this  action,  recover  the  difference  between  the  two 
sales. 

Motion  granted. 

O'Neall  and  Harper,  J  J.  concurred. 
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James  McEwen  vs.  Mazyck  4*  Bell. 

On  the  trial  of  an  issue  made  up  by  order  of  the  court  to  try  whe* 
ther  a  judgment  had  been  paid,  the  defendant  proved  that  he  had 
paid  the  judgment  to  the  clerk  of  the  court,  and  then  offered  to  prore 
that  the  clerk  of  the  court  was  the  general  agent  of  the  plaintiff's 
attorney  to  receive  money  inr  his  professional  business.  This  evi- 
dence was  excluded  by  the  presiding  Judge,  on  the  ground  that 
the  plaintiff's  attorney  could  not  appoint  a  sub-agent  to  receive  the 
money.  HM^  on  appeal,  that  the  evidence  should  have  been  re- 
ceived. 

A  plaintiff's  attorney  may  employ  an  agent  by  whose  acts  the 
plaintiff  will  be  bound. 

On  collateral  issues  made  up  for  the  purpose  of  informing  tiie 
court,  or  issues  from  chancery,  the  plaintiff  or  actor  in  the  issue  can- 
not be  non-suited. 

Afler  a  defendant  has  submitted  his  cause  to  a  jury,  by  giving  evi- 
dence and  suffering  them  to  retire,  he  cannot  retract  his  submission 
and  demand  a  compulsory  non-suit 

Before  Richardson,  J.  cU  Kershaw^  Spring  Terrn^  1832. 

This  was  an  issue  made  up  under  the  order  of  court,  by 
consent  of  the  parties.  The  suggestion  charged  that  the 
defendants,  Mazyck  &  Bell,  on  the  7th  May,  1830,  obtain- 
ed a  judgment  against  the  plaintiff,  James  McEwen,  for 
$609  67,  and  that  be  paid  $478  in  part  satisfaction  there- 
of, on  which  issue  was  taken.  On  the  trial  it  appear^ 
that  the  judgment  was  by  confession,  Josiah  J.  Evans  be- 
ing the  plaintiff's  attorney,  and  that  after  the  confession 
was  taken,  but  before  the  judgment  was  entered  up,  Mc- 
Ewen paid  to  Thomas  P.  Evans,  the  then  clerk  oif  the 
court,  $478  in  part  satisfaction  of  the  judgment.  The 
plaintiff  also  offered  to  prove  that  Thomas  P.  Evans  was 
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the  general  agent  of  Josiah  J.  Evans  in  Kershaw  district  to 
receive  moneys  for  the  said  Josiah  J.  Evans  in  his  profession- 
al business.  This  evidence  was  overruled  by  the  presiding 
Judge.  The  defendants  offered  no  testimony,  and  the  case 
was  submitted  to  the  jury  under  the  instructions  from  his 
Honor,  that  Thomas  P.  Evans  had  no  authority  to  receive 
the  money,  and  that  they  ought  to  find  for  the  defendant. 
The  jury  retired,  and  after  some  time  came  into  court  and 
stated  that  thoy  could  not  agree.  The  defendants'  coun- 
sel then  moved  for  a  non-suit,  which  his  Honor  overruled, 
on  the  ground  that  there  could  not  be  a  non-suit  on  an  is- 
sue made  up  by  consent,  especially  as  the  object  of  the  is- 
sue was  to  satisfy  the  court  on  the  question  of  payment, 
which  would  be  left  unsettled  by  the  non-suit.  The  jury 
still  disagreeing,  a  mistrial  was  made. 

The  defendants  appealed,  and  now  moved  this  court  to 
reverse  the  decision  of  the  presiding  Judge,  and  for  leave 
to  enter  up  judgment  of  non-suit  on  the  issue,  on  the  ground 
that  a  non-suit  may  be  ordered  on  an  issue  by  consent,  in- 
asmuch as  all  compulsory  non-suits  in  this  State  are  de- 
murrers to  evidence,  which  withdraws  the  question  of  law 
from  the  jury,  notwithstanding  the  issue  is  made  up  by 
consent. 

Blanditiff  &  DeSausstare^  for  the  motion. 
,  contra. 

Cwia^  per  Harper,  J.  From  the  best  consideration  I 
have  been  able  to  give  the  case,  I  am  of  opinion  that  the 
evidence  which  was  offered  to  shew  that  Thomas  P.  Evans 
was  the  general  agent  of  the  attorney,  Josiah  J.  Evans, 
authoriz^  to  receive  nK>neys  in  his  professional  business, 
ought  to  have  been  received.  It  is  true  that  "one  who 
has  an  authority  to  do  an  act  for  another,  must  execute  it 
himself,  and  cannot  transfer  it  to  another  ;  for  this  being  a 
trust  and  confidence  reposed  in  the  party,  cannot  be  assign- 
ed to  a  stranger,  whose  ability  and  integrity  were  not  so 
well  thought  of  by  him  tex  whom  the  act  was  to  be  done ; 
therefore,  an  executor  having  authority  to  sell,  cannot  sell 
by  attorney."  Bac.  Abr.  Authority,  D.  With  respect  to 
the  authority  of  an  executor,  this  court  has  made  a  similar 
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deter  mi  nation  in  the  case  of  Black  vs.  Erwin,  Harp.  411. 
An  attorney  in  fact  cannot  substitute  anothei  in  his  place, 
unless  the  power  of  substitution  be  given  him.  But  I  think 
the  distinction  is  between  a  private  authority  and  a  public 
employment,  in  which  the  person  exercising  it  must  almost 
necessarily  employ  sub-agents.  In  Bac.  Abr.  Attorney,  it 
is  said,  '^  An  attorney  is  one  set  in  the  place  of  another, 
and  is  either  public,  as  an  attorney  at  law,  whose  warrant 
is  talis  ponit  loco  suo  talem  attornatum ;  or  private,  who 
has  authority  given  him  to  act  in  the  place  and  stead  of 
him  by  whom  he  is  delegated,  in  private  contracts  and 
agreements."  In  the  case  of  factors,  bankers,  auctioneers, 
and  persons  exercising  similar  public  employments,  whose 
business  it  is  to  receive  money  on  account  of  their  princi- 
pals and  employers,  I  suppose  it  would  hardly  be  doubted 
that  a  payment  to  ^a  clerk  usually  employed  for  that  pur- 
pose in  the  course  of  their  business,  would  be  good.  The 
cases  are  frequent  in  the  books  in  which  factors'  and  mer- 
chants' correspondents,  authorized  to  buy  and  sell  goods, 
effect  insurance,  d^c.  execute  their  commissions  by  means 
of  brokers  or  sub-agents.  If  a  private  attorney,  authorized 
to  receive  money,  should  in  fact  receive  it  through  a  sub- 
agent,  no  doubt  the  person  paying  would  be  discharged. 
The  case  of  Yates  vs.  FreckletoUy  Doug.  600,  though  it 
has  been  quoted  for  a  different  purpose,  seems  to  me  ra- 
thei  in  favor  of  the  authority  of  the  attorney's  agent  to  re- 
ceive. In  that  case,  the  plaintiff's  attorney  in  town  en- 
closed a  note  to  Fox  (who  was  also  an  attorney)  in  Cov- 
entry, requesting  him  to  present  it  to  the  defendant,  and  if 
it  was  not  immediately  paid,  to  return  it,  and  he  would 
send  down  a  writ  to  arrest  defendant.  Payment  was  re- 
fused, and  the  note  returned,  and  the  attorney  sent  down 
a  writ  to  Fox,  who  caused  the  defendant  to  be  arrested  on 
it.  Afterwards  defendant  paid  the  money  to  Fox,  who  did 
not  pay  it  over,  and  the  question  was  whether  this  was  a 
good  payment.  The  court  decided  that  an  agent  employ- 
ed to  sue,  is  not,  therefore,  authorized  to  receive  payment, 
and  that  the  letter,  so  far  from  importing  an  authority  to 
receive  the  money,  implied  the  reverse,  in  case  the  note 
should  not  be  paid  voluntarily,  because,  in  that  event,  Fox 
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was  to  return  it.  The  court  goes  upon  Pox  the  agent's 
want  of  authority  from  the  attorney  to  receive  the  money, 
without  questioning  that  if  he  had  such  authority,  the  pay- 
ment would  have  been  good.  So  in  Griffiths  vs.  Wil- 
liams^ 1  T.  R.  710,  the  defendant  had  obtained  an  irregu- 
lar order  for  paying  money  into  court.  Plaintiff's  attorney 
gave  notice  to  defendant  that  he  would  not  receive  it,  but 
a  few  days  afterwards,  plaintiff's  agent  in  town  took  out 
the  money,  and  it  was  held,  that  though  the  order  for  pay- 
ing the  money  into  court  was  irregular,  plaintiff  was  bound 
by  this  act  of  his  agent.  In  the  marginal  note  to  the 
case  it  is  said,  <^  The  plaintiff  is  bound  by  the  acts  of  his 
attorney's  agent  in  town."  Such  I  understand  the  agent 
to  have  been.  The  practice,  I  believe,  is,  that  the  country 
attorney  who  makes  up  the  proceedings  at  nisi  prius^  em- 
plo3rs  an  agent,  who  is  an  attorney,  in  town,  to  attend  to 
the  cause  at  Westminster,  and  this  substituted  attorney  it 
is,  who  is  called  the  plaintiff's  agent. 

If  the  non-suit  had  been  granted,  it  must  have  been  set 
aside,  from  the  view  which  we  have  taken  on  this  part  of 
the  case.  But  we  think  the  presiding  judge  determined 
correctly  in  refusing  the  non-suit,  on  the  grounds  taken  by 
him.  This  was  a  collateral  issue,  directed  for  the  purpose 
of  informing  the  court  on  the  trial  of  the  principal  cause, 
in  which  the  defendant  became  the  actor.  For  this  reason, 
I  think  the  authority  quoted  by  the  appellee's  counsel  to 
be  applicable.  ''One  cannot  be  non-suit*  in  any  action  in 
which  he  is  not  an  actor  or  demandant ;  and  though  he 
afterwards  become  an  actor,  yet  not  being  originally  so, 
he  cannot  be  non-suit,  as  an  avowant.  So  of  Garnishees, 
who  become  actors  but  were  not  so  originally."  A  case 
has  been  referred  to  in  which  a  non-suit  was  granted  in 
an  issue  directed  out  of  chancery,  by  one  of  our  courts  of 
law.  I  am  not  informed  of  that  case,  but  I  am  satisfied 
the  practice  was  irregular.  The  issue  is  directed,  it  is 
said,  for  the  purpose  of  satisfying  the  conscience  of  the 
Court  of  Equity,  and  the  parties  are  under  the  direction 
of  that  court  in  all  matters  respecting  the  conducting  of 
the  cause.  According  to  the  English  practice,  when  an 
issue  was  not  tried  as  directed  by  the  court,  nor  any  notice 
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of  trial   gi^en,  an   order  was  made  that   plaintiff  migfat 
be  directed  to  try  the  issue  at  the  next  assizes,  or  in  default, 
that  it  might  be  taken  pro  confesso  ;  4  Madd.  R.  256.     So 
'^  defendant  neglecting  to  name  an  attorney  for  the  purpose 
of  trying  an  issue  out  of  this  court,  was  directed  to  do  it 
in  four  days,  or  the  issue  to  be  taken  as  tried,  and  verdict 
for  plaintiff."     Dick.  621,  quoted  Bridg.  Dig.  of  Ekjuity 
Practice,  Tit.  Issue.  In  the  same  place  it  is  said  that  '^  when 
an  issue  is  directed,  the  party  applying  for  it  will  be  limit- 
ed to  some  precise  time  within  which  it  should  take  place." 
New  trials  on  issues  out  of  chancery  are  granted  by  the 
court  directing  the  issue,  and  it  is  said  an  application  for 
a  special  jury  ought  to  be  made  to  that  court.     2  P.  Wms. 
68.     It  is  said  that  a  non-suit  granted  in  invitum,  accord- 
ing to  our  practice,  must  be   regarded  as  a  determination 
on  a  demurrer  to  evidence.  This  is  not  precisely  so.  A  judg- 
ment on  a  demurrer  to  evidence,  according  to  the  English 
practice,  is  final,  and  a  bar  to  any  future  action.     We  do 
not  regard  the  judgment  of  non-suit  as  a  bar ;  it  determines 
nothing.     I  have  met  with  no  English  case  in  which  an 
issue  out  of  chancery  has  been  determined  on  a  demurrer 
to  evidence,  and  I  am  satisfied  there  cannot  have  been  any 
such  case.     Issues  are  directed  where  there  is  contradic- 
tory evidence  raising  a  doubt,  or  witnesses  are  discredited 
after  the  case  proved — but  not  where  a  party  fails  to  es- 
tablish his  case,     i  Ball  &  Beat.  283,  660.     A  demurrer 
to  evidence  is  an  admission  of  the  truth  of  the  facts  sta- 
ted, and  of  the  inferences  which  a  jury  might  draw  from 
those  facts,  and  of  course  there  can  be  no  demurrer  to  evi- 
dence,   where  there  is  contradictory   evidence  raising  a 
doubt,  or  where  witnesses  are  discredited.     It  is  similar  to 
a  case  stated,  and  the  judgment  on  the  demurrer  is  the  con- 
clusion of  law  from  the  facts  admitted.     It  is  true  that  it 
is  the  practice  of  the  English  Courts  of  Equity  to  send 
cases  stated  to  the  Courts  of  Law  for  their  opinioDS,  but 
those  are  not  issues  for  a  jury.     It  is  notour  practice,  how- 
ever.    There  being  a  common  tribunal  to  which  an  appeal 
lies,  both  from  the  Courts  of  Law  and  Equity,  it  would 
be  of  no  advantage,  but  only  occasion  additional  expense 
and  delay,  to  send  cases  to  the  Courts  of  Law  for  their 
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opinions.  And  for  a  similar  reason,  in  a  case  like  the  pre- 
sent, there  would  seem  to  be  no  object  or  purpose  in  ob- 
taining the  opinion  of  one  judge  of  the  Courts  of  Law, 
for  the  information  of  another  judge  of  the  Courts  oi  Low. 
Apart,  however,  from  the  circumstance  of  this  being  a  col- 
lateral issue  for  the  information  of  the  court,  if  it  had  been 
an  ordinary  suit,  I  do  not  think  we  could  interfere  with 
the  discretion  of  the  judge,  in  refusing  to  grant  a  non-suit 
after  the  jury  were  charged  with  the  case  and  had  retired. 
The  practice  of  granting  non-suits,  in  invituniy  for  defect 
of  evidence,  has  grown  up  in  our  own  courts ;  according 
to  that  practice,  the  usual  course  is  to  move  for  non-suit  on 
the  closing  of  the  plaintiff's  testimony,  and  before  giving 
testimony  on  the  part  of  the  defendant.  It  is  true  that 
the  court,  on  its  own  motion,  to  answer  the  justice  of  the 
case,  does  sometimes  order  a  non-suit  at  any  time  before 
verdict  rendered.  But  when  a  defendant  has  submitted 
his  cause  to  the  jury,  by  giving  evidence  and  suffering 
them  to  retire,  I  do  not  perceive  on  what  ground  he  can 
claim  to  retract  his  submission,  and  demand  a  compulsory 
non-suit.  In  the  American  edition  of  Bac.  Abr.  it  is  said, 
referring  to  Htrngh  vs.  Youngs  1  Wash.  161,  that  a  demur- 
rer to  evidence  may  be  allowed  at  any  time  before  the  jury 
retire.     On  all  the  grounds  the  motion  is  dismissed. 

Johnson  and  O'Neall,  JJ.  concurred. 


C  Breithauptj  trustee,  vs.  James  Thurmond. 

Where  a  party,  having  no  authority,  but  assuming  to  act  as  agent 
of  the  vendor,  contracts  to  sell  his  land  to  the  vendee,  although  the 
contract  is  binding  on  neither  party  until  confirmed  or  adopted  by  the 
vendor,  yet,  if  it  is  not  receded  from  by  the  vendee  before  such  con- 
firmation, he  cannot  recede  from  it  afterwards. 

In  an  action  against  the  purchaser  on  a  contract  for  the  sale  of 
land,  the  plaintiff  is  not  bound  to  shew  that  he  has  title  to  the  land. 
The  contract  admits,  at  least  prima  facie,  his  title,  and  the  onus  is  on 
the  defendant  to  shew  that  he  has  none. 

Where  a  party  contracts  to  buy  land,  styling  the  vendor  trustee^ 
he  admits  the  vendor's  character  as  trustee,  and  prima  facie,  his 
right  to  convey.  If,  therefore,  the  vendor  has  no  right  to  convey, 
the  onus  of  shewing  it  is  on  the  defendant. 

In  a  contract  for  the  sale  of  land,  unless  the  parties,  by  the  terms 
of  their  contract,  have  fixed  a  day  of  payment,  before  titles  are  to  be 
executed,  the  execution  and  delivery,  or  tender  of  titles,  will  be  con- 
strued as  a  condition  precedent  to  the  vendor's  right  of  action  for  the 
purchase  money. 

An  action  on  a  contract,  whereby  the  defendant  agreed  to  pay  to 
the  plaintifiT,  for  certain  land,  fifteen  hundred  dollars — ^^  payments  as 
follows:  two  hundred  dollars  cash;  three  hundred  dollars  in  negro 
property ;  the  balance,  of  one  thousand  dollars,  to  be  paid  in  one, 
two  and  three  years,  bearing  interest  from  the  time  of  possession, 
and  giving  approved  personal  security,  with  a  mortgage  on  the  pre- 
mises to  secure  the  payment  of  the  one  thousand  dollars."  Shortly 
after  the  contract  was  executed,  the  defendant  entered  on  the  land, 
and  cultivated  it  for  one  year.  The  action  was  for  the  first  peLjm&at 
of  five  hundred  dollars.  Held  that  the  plaintiff  could  not  recover, 
without  proof  that  he  had  executed  and  tendered  titles  to  the  defen- 
dant before  action  commenced. 

Before  Martin,  J.  at  Edgefield,  Fall  Term,  1831. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  fol- 
lows: 

''  This  action  was  founded  on  an  agreement,  bearing 
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date  the  1st  November,  1828,  by  which  the  defendant 
agreed  to  purchase  from  the  plaintiff,  by  his  agent,  B.  Mc- 
Kennie,  three  tracts  of  land.  The  agreement  is  as  follows: 
'  That  the  said  Thurmond  agrees  to  pay  said  Breithaupt, 
trustee  as  aforesaid,  fifteen  hundred  dollars  for  three  tracts 
of  land,*  (describing  them)  *  payments  as  follows :  two 
hundred  dollars  cash,  three  hundred  dollars  in  negro  pro- 
perty, at  valuation,  the  balance,  of  one  thousand  dollars,  to  . 
be  paid  in  one,  two  and  three  years,  bearing  interest  from 
the  time  of  possession,  and  giving  approved  personal  secu- 
rity, with  a  mortgage  on  the  premises,  to  secure  the  pay- 
ment of  the  one  thousand  dollars.'  Breithaupt  seems  to 
have  acted  as  trustee  for  Mrs.  McKennie. 

"  The  agreement  was  proved — and  it  was  in  evidence 
that  B.  McKennie  was  in  possession  of  this  land,  and  plant- 
ed it  four  years,  the  last  of  which  was  in  1828 ;  and  in 
1829,  the  defendant  entered  and  made  a  crop  on  it.  Mc- 
Kennie tendered  a  title  to  defendant,  but  whether  it  was 
that  now  produced  in  court,  the  witness  did  not  know,  as 
he  could  not  read.  It  was  said  to  be  a  title  from  plaintiff 
for  the  land.  The  defendant  refused  to  receive  it,  and  said 
something  about  his  not  getting  a  good  title  ;  as  also,  that 
he  wished  to  leave  the  place.  The  title  was  tendered  by 
McKennie,  and  the  witness  understood  it  to  be  a  title  for 
the  land  sold  to  defendant,  but  the  latter  would  neither  re- 
ceive it  or  read  it.  A  power  of  attorney  from  Breithaupt 
to  McKennie,  to  deliver  the  title,  was  produced  and  proved. 
He  was  authorized,  also,  to  complete  the  contract.  This 
paper  bore  date  8th  October,  1829.  The  title  was  again 
produced  in  court,  and  the  signature  of  Breithaupt  was 
proved  by  one  witness,  who  saw  him  execute  it.  It  also 
purported  to  have  been  executed  by  B.  McKennie  and  wife, 
but  there  was  no  proof  offered  as  to  its  execution  by  them. 
It  was  dated  6th  October,  1829.  The  plaintiff's  attorney 
held  in  his  hand  a  paper  which  he  said  was  a  deed  from 
the  sheriff  to  J.  H.  Garrett,  for  a  part  of  this  land.  As  al- 
so, a  deed  from  Garrett  to  plaintiff  for  all  the  land  sold  to 
defendant ;  and  all  these  papers  were  tendered  to  defendant's 
attorney  in  court,  who  declined  accepting  them.  But  there 
was  no  proof  offered  as  to  any  of  them.  The  defendant 
28 
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produced  no  testimony,  but  his  counsel  relied  on  the  vari- 
ous grounds  up«n  which  they  now  appeal.  I  charged  the 
jury,  that  according  to  my  construction  of  the  agreement, 
the  plaintiff  had  a  right  of  action,  presently  after  its  exe- 
cution, for  the  $500.  That  he  was  not  bound  to  produce  a 
regular  chain  of  title,  or  to  produce  on  this  trial  his  au- 
thority to  sell  as  trustee.  That  as  defendant  denied  plain- 
tiff's  title,  he  should  shew  a  title  out  of  him;  that  the  is- 
sue tendered  by  plaintiff  was  on  the  agreement ;  that  pri- 
ma facie  the  agreement  purported  an  acquiescence  on  the 
part  of  the  defendant  in  plaintiff's  title — and  having  treat- 
ed with  him  as  trustee,  the  onus  was  on  defendant  to  shew 
he  had  no  title  or  authority  to  sell ;  for  it  did  not  follow 
as  a  matter  of  course,  that  a  trustee  had  not  power  to  sell. 
That  as  to  the  power  of  Breithaupt  to  delegate  his  author- 
ity to  sell,  I  did  not  think  the  defendant  could  successfully 
raise  that  objection,  for  it  was  Breithaupt  himself  who  was 
enforcing  this  contract,  and  as  such,  was  bound  by  it  as 
his  own  act.  I  thought  the  objection  as  to  informality  of 
Breithaupt's  title,  and  the  want  of  proof  that  it  was  execu- 
ted by  McKennie  and  wife,  could  not  avail  the.  defendant, 
because  they  were  not  bound  by  the  contract,  or  the  law, 
to  execute  titles  before  defendant  complied  with  the  con- 
tract on  his  part,  or  declared  his  readiness  to  do  so ;  and 
although  he  was  to  pay  $600  in  cash,  and  execute  a  mort- 
gage and  security,  when  possession  was  delivered,  he  bad 
done  neither,  although  nearly  a  year  had  transpired  after 
he  was  put  in  possession  ;  and  when  the  title  was  tender- 
ed, the  objection  was  not  to  the  form  of  the  title.  If  that 
objection  had  been  then  made,  it  might  have  been,  and  no 
doubt  would  have  been,  obviated.  The  defendant  refused 
to  complete  his  contract,  because,  as  he  said,  the  plaintiff 
could  not  make  him  a  good  title,  but  as  he  did  not  afford 
at  least  a  plausible  pretext  for  his  refusal,  I  thought  he 
ought  to  be  held  bound  by  it.  The  jury  found  fbr  the 
plaintiff." 

The  defendant  appealed,  and  now  moved  this  court  for 
a  non-suit  or  a  new  trial,  on  various  grounds,  which  suffi- 
ciently appear  in  the  opinion  of  the  Ck>urt  of  Appeals. 

TTiompson  and  Tompkins^  for  the  motion. 
,  contra. 
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it,  as  an  excuse  for  non-performance  on  his  part.  Gene- 
rally an  agent,  to  bind  his  principal  by  deed,  most  exe- 
cute it  in  his  principal's  name.  I  am  not  disposed  to  think, 
however,  that  this  technical  rule  extends  beyond  deeds. 
In  a  parol  contract,  if  it  appears  to  be  made  for  another, 
and  the  person  acting  in  a  representative  character  is  pro- 
perly authorized  to  make  it,  it  will  bind  his  principal,  no 
matter  what  may  be  the  form  used  in  making  the  con- 
tract. * 

2.  In  an  action  at  law  on  a  contract  for  the  sale  of  lands, 
the  plaintiff  is  not  bound  to  shew  that  he  has  any  title. 
It  is  sufficient  that  the  defendant,  by  his  contract  to  buy, 
admits  that  he  lias  a  title.  The  burthen  of  shewing  the 
want  of  title  is  thrown  on  the  defendant.  His  right  to 
object  to  the;  plaintiff's  recovery  at  law,  is  on  the  ground 
of  failure  of  consideration,  and  to  sustain  that  as  a  ground 
to  rescind  the  contract,  if  in  possession  of  the  land,  he 
must  shew  that  the  plaintiff  has  no  title  to  any  part — ^if  be 
is  out  of  possession,  the  failure  of  the  plaintiff's  title  to  a 
material  part  of  the  land,  and  which  constituted  the  prin- 
cipal inducement  to  the  contract,  will  be  enough  to  rescind 
the  contract.  If  the  defence  of  failure  of  consideration 
is  put  on  the  footing  of  compensation  by  way  of  discount, 
then,  whether  the  defendant  is  in  or  out  of  possession,  he 
would  be  entitled  at  law  to  recover  for  the  value  of  the 
land  to  which  he  was  able  to  shew  that  the  plaintiff 's  title 
was  defective.  I  concur,  too,  with  the  presiding  Judge, 
that  the  defendant,  by  contracting  with  Breithaupt  as  trus- 
tee, admitted  that  to  be  his  character.  This  was  at  least 
sufficient  for  the  plaintiff,  until  the  contrary  was  made  to 
appear  by  the  defendant.  It  is  true,  that  in  equity,  a  trus- 
tee cannot  convey  his  cestui  que  trust^s  estate,  but  at  law 
there  is  no  such  rule — tha  legal  estate  is  in  the  trustee, 
and  his  conveyance  is  a  good  legal  conveyance  of  it.  In 
equity,  too,  the  purchaser,  if  for  a  valuable  consideration, 
and  without  notice,  would  be  protected.  A  case  might  oc- 
cur in  which  the  existence  of  an  equitable  estate,  which 
would  defeat  the  legal  estate  conveyed,  might  be  a  good 
ground  of  defence  at  law  to  the  purchaser.  This,  howev- 
er, is  to  be  shewn  by  the  defendant,  and  it  is  sufficient  for 
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ibe  purposes  of  this  case  to  say,  that  we  are  not  aware  of 
any  ground  on  which  his  legal  estate  can  be  defeated  by 
the  cestui  que  trust  It  may  be  so — if  it  is,  he  must 
shew  it. 

3.  In  a  contract  for  the  sale  of  land,  the  general  rule  is, 
that  the  execution  of  titles  is  a  condition  precedent  to  the 
payment  of  the  money,  unless  the  parties,  by  the  terms  of 
their  contract,  have  fixed  a  day  of  payment  before  titles 
are  to  be  executed.  This  makes  it  always  a  question  of 
intention,  to  be  gathered  from  the  contract — did  the  par- 
ties intend  the  execution  of  titles  to  be  postponed  until  af- 
ter the  whole,  or  a  part,  of  the  purchase  money  was  paid  7 
If  nothing  is  said  in  the  contract  about  the  execution  of 
titles,  they  must  be  executed  or  tendered  before  the  plain- 
tiff can  have  any  right  of  action.  What  is  the  considera- 
tion of  the  defendant's  contract  of  purchase  ?  It  is  the 
land.  Until  titles  are  executed,  he  has  not  received  the 
consideration  ;  in  such  a  case,  the  fee,  and  not  the  posses- 
sion, is  what  the  defendant  has  contracted  to  buy.  Until 
titles  are  executed,  by  being  delivered  and  accepted,  or 
tendered  and  refused,  there  is  no  consideration  to  support 
the  defendant's  contract.  A  contract  to  purchase  land  is 
a  common  law  contract,  and  the  plaintiff  is  bound  to  set 
out  in  his  declaration,  and  prove  on  the  trial,  the  conside- 
ration, to  entitle  himself  to  recover.  In  the  case  of  the 
Bank  of  Columbia  vs.  Hagner^  1  Pet.  R.  466,  which  was 
also  a  case  on  a  contract  for  the  sale  of  land,  it  is  said  : 
^  Although  many  nice  distinctions  are  to  be  found  in  the 
books,  upon  the  question  whether  the  covenants  or  prom- 
ises of  the  respective  parties  to  the  contract  are  to  be  con- 
sidered independent  or  dependent ;  yet  it  is  evident,  the 
inclination  of  courts  has  strongly  favored  the  latter  con- 
struction, as  obviously  the  most  just.  The  seller  ought 
not  to  be  compelled  to  part  with  his  property  without  re- 
ceiving the  consideration ;  nor  the  purchaser  to  part  with 
his-money  without  an  equivalent  in  return.  Hence,  in  such 
cases,  if  either  a  vendor  or  vendee  wish  to  compel  the 
other  to  fulfil  his  contract,  he  must  make  his  part  of  the 
agreement  precedent,  and  cannot  proceed  against  the  other 
without  an  actual  performance  of  the   agreement  on  his 
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part,  or  a  tender  and  refusal.  And  an  averment  to  that 
effect  is  always  made  in  the  declaration  upon  contracts 
containing  dependent  undertakings,  and  that  averment 
must  be  supported  by  proof."  At  page  467  it  is  said ; 
''  From  these  authorities,  it  may  be  laid  down  as  a  settled 
rule,  that  at  law,  to  entitle  the  vendor  to  recover  the  pur- 
chase money,  he  must  aver  in  his  declaration  a  perform- 
ance of  the  contract  on  his  part,  or  an  offer  to  perform  at 
the  day  specified  for  the  performance.  And  this  aver- 
ment must  be  sustained  by  proof,  unless  the  tender  has 
been  waived  by  the  purchaser." 

The  only  inquiry,  then,  on  this  part  of  the  case,  is,  did 
the  parties  intend  payment  to  precede  the  execution  of  ti- 
tles? The  contract  is,  '<  that  the  said  Thurmond  agrees 
to  pay  said  Breithaupt,  trustee  as  aforesaid,  fifteen  hun- 
dred dollars  for  three  tracts  of  land,"  (describing  them) 
"payments  as  follows:  two  hundred  dollars  cash — three 
hundred  dollars  in  negro  property,  at  valuation — the  bal- 
ance of  one  thousand  dollars,  to  be  paid  in  one,  two  and 
three  years,  bearing  interest  from  the  time  of  possession, 
and  giving  approved  personal  security,  with  a  mortgage  of 
the  premises,  to  secure  the  payment  of  the  one  thousand 
dollars."  The  action  is  brought  for  the  $200  to  be  paid  in 
cash,  and  $300  in  negro  property,  at  valuation,  and  the 
question  must  be  considered  in  relation  to  that  payment. 
It  was  conceded  in  the  argument,  that  if  the  action  had 
been  for  either  of  the  other  payments,  it  was  necessary  to 
have  shewn  a  tender  of  titles  on  the  part  of  the  plaintiff, 
to  entitle  him  to  recover.  Is  there  any  legal  distinction  in 
the  contract,  as  to  what  would  be  necessary  to  enforce  the 
different  payments  t  To  me  there  appears  to  be  none.  It 
is  true  in  the  last,  interest  is  to  accrue  from  the  day  of  pos- 
session, but  that  is  a  mere  equivalent  for  rent ;  the  requisi- 
tion of  a  mortgage  to  be  executed,  shews  plainly  enough 
that  the  parties  contemplated  that  the  defendant  should 
have  the  title  before  he  should  be  required  to  secure  the 
last  payments.  Is  there  any  thing  in  the  contract  which 
shews  that  the  parties  contemplated  that  the  first  payment 
should  be  made  before  titles  were  executed  ?  It  is  clear 
there  is  not.     The  contract  is  to  buy  the  land  for  a  gross 
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sum,  to  be  paid  in  different  payments.  But  the  land,  that 
is,  the  legal  title,  is  the  consideration  of  each.  There  is 
nothing  which  authorizes  us  to  say  that  the  promise  of  the 
plaintiff  to  make  a  title  at  a  subsequent  day,  is  the  consid- 
eration of  the  payment  now  attempted  to  be  enforced. 
When  was  it  to  he  paid  1  On  the  day  of  the  contract,  is 
the  plaintiff's  answer.  That  would  be  true  if  the  consid^ 
eration  had  been  executed.  It  was,  however,  then  entirely 
executory.  It  may  be  with  as  much  propriety  said,  that  it 
was  to  be  paid  when  titles  were  executed — and  this  is  per- 
haps the  legal  interpretation  of  the  contract,  looking  alone 
to  that  part  which  relates  to  the  first  payment.  But  ta- 
king the  whole  contract  together,  and  giving  it  a  reasona- 
ble construction,  I  am  satisfied  that  the  payment  was  to  be 
made  on  the  day  possession  was  delivered  ;  and  that  titles 
were  at  the  same  time  to  be  executed.  In,  however,  any 
view  of  the  case,  the  execution  of  titles,  or  a  tender  and 
refusal,  was  necessary  to  be  averred  and  proved  to  fix  the 
defendant's  liability  to  pay.  In  this  respect,  the  charge  of 
the  presiding  Judge  was,  we  think,  erroneous,  and  a  new 
trial  must  be  ordered.  For  although  it  appears  from  the 
evidence,  that  a  title  was  tendered  by  B.  McKennie,  as 
agent  for  the  plaintiff,  under  a  power  of  attorney,  yet  as  the 
presiding  Judge  held  it  to  be  unne'cessary  for  the  plaintiff 
to  have  tendered  a  title  in  order  to  enable  him  to  maintain 
this  suit,  the  question  of  tender  was  not  passed  upon  by 
the  jury.  It  may  be  that  it  was  made  by  B.  McKennie 
before  the  power  of  attorney  was  executed,  for  it  appears 
to  be  junior  to  the  date  of  the  deed.  It  may  be  that  it  was 
made  after  the  defendant  had  abandoned  the  possession, 
and  given  notice  that  he  considered  the  contract  as  at  an 
end.  Either  of  these  would  be,  perhaps,  enough  to  shew 
that  in  legal  contemplation,  the  tender  made  would  not  be^ 
enough  to  fix  the  defendant's  liability  to  pay  the  money. 
It  may,  too,  turn  out  that  the  jury  may  believe  that  the 
witness  was  mistaken  in  saying  that  the  deed  produced  on 
the  trial,  was  the  one  which  he  saw  tendered.  For  it 
seems  that  he  can  neither  read  nor  write,  and  it  is  possible 
that  he  may  have  been  mistaken.  The  question  of  a  ten- 
der made,  is  a  question  of  fact  upon  which  the  jury  most 
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pass,  and  their  finding  of  it  is  necessary  to  enable  the  court 
to  pronounce  judgment  for  the  plaintiff.  The  motion  for  a 
new  trial  is  granted. 

Johnson  and  Harper,  JJ.  concurred. 


Note.     Vide  Johnson  vs,  Purvis^  1  Hill,  322:  Tha/rin  vs.  Fiek- 
ling,  2  Rich,  S6L 


John    Watson,  ordinary,  vs.  John    Whitten. 

Action  against  the  surety  on  the  administration  bond  of  C.  D. 
administrator  of  J.  S.  After  the  death  of  J.  S.  his  land,  which  was 
under  mortgage,  was  sold  under  JL  fas.  junior  to  the  mortgage,  and 
purchased  by  a  stranger.  C.  D,  the  administrator,  repurchased  the 
land  out  of  the  assets  of  his  intestate,  taking  the  convejrance  to  him- 
self: he  then  paid  the  mortgage  debt  out  of  the  assets  of  his  intestate, 
and  afterwards  sold  the  land  at  a  considerable  profit  On  bill  filed 
m  equity  a  decree  was  obtained  against  him,  as  administrator,  for  the 
advanced  price  at  which  he  had  sold  the  land.  Held,  that  the  surety 
was  liable  for  the  amount  of  the  decree. 

The  sureties  of  an  administrator  are  liable  for  profits  over  and 
above  legal  interest  made  by  an  administrator  on  a  prudent  invest- 
ment 

Before  O'Neall,  J.  at  Greenville,  Fall  Term,  1831. 

The  report  of  his  Honor,  the  presiding  Judge^  is  as 
follows. 
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^^This  was  an  action  of  debt,  on  the  administration 
bond  of  James  Whitten  and  Letty  Nichols  on  the  estate  of 
Julius  Nichols  deceased.  The  defendant  is  one  of  the 
sureties.  Letty  Nichols  died  in  1825,  and  James  Whitten, 
as  survivor,  received  the  money,  on  account  of  which  the 
surety  is  now  sought  to  be  made  liable. 

'^  The  declaration  sets  out  the  condition  of  the  bond, 
and  assigns  for  breach,  that  the  administrator  and  adminis- 
tratrix did  not  well  and  truly  administer,  aecordine  to  law, 
the  goods,  chattels  and  credits  of  the  said  Julius  Nichols, 
deceased,  and  the  residue  pay  over  to  the  persons  entitled, 
but  that  on  the  contrary,  Letty  Nichols,  administratrix, 
died  in  1823,  and  afterwards,  at  the  instance  of  the 
children  of  Julius  Nichols,  by  bill  and  other  proceedings 
of  record  in  the  Court  of  Equity  for  Greenville,  an  account 
of  the  administration  of  the  estate  of  Julius  Nichols,  de- 
ceased, was  taken  in  the  said  court  of  Equity;  and  upon 
such  account,  there  appeared  to  be  of  the  assets  of  the 
said  estate  remaining  in  the  hands  of  James  Whitten,  sur- 
viving administrator,  the  sum  of  $3960  88,  with  interest 
from  7th  February,  1822,  the  principal  sum  whereof  had 
come  to  the  hands  of  the  said  James  in  the  lifetime  of  the 
said  Letty,  and  had  not  been  administered  by  him  in  her  life- 
time, or  since  her  death  :  om  of-  which  sum,  it  was  order- 
ed by  the  decree  of  the  court  of  Equity  that  the  said 
James  Whitten  should  pay  to  John  W.  Breedlove,  a  spe- 
cialty creditor  of  the  estate  of  Julius  Nichols,  deceased,  a 
debt  amounting  to  $2748  91,  with  interest,  from  7th  July, 
1829,  on  $1790  67 ;  and  that  he  should  pay  over  to  the 
children  of  Julius  Nichols,  deceased, •two-thirds  of  the 
remainder  of  the  said  sum;  and  that  the  snid  James  Whit- 
ten has  wholly  failed  to  pay  the  sum  unadministered  in  his 
bands  to  the  persons  entitled  to  receive  it  by  the  decree 
aforesaid ;  that  the  debt  to  Breedlove  is  still  due,  and  the 
two-thirds  of  what  would  remain  of  the  sum  in  Whitten's 
hands  after  the  payment  of  Breedlove's  debt,  is  yet  due  to 
the  children  of  Julius  Nichols,  deceased.  The  defendant 
pleaded  four  pleas,  viz  : 

'*  1st.  Non  est  factum. 

f<  2d.  That  ttie  aforementioned  sum  of  $3960  88,  did  not 
29 
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arise  from  the  goods^  chattels  and.  credits  which  belonged 
lo  Julius  Nichols,  deceased,  at  the  time  of  his  death,  nor 
did  the  said  Letty  and  James,  administratrix  and  adminis- 
trator, in  her  lifetime,  or  he,  since  her  death,  receive  the 
said  sum  (torn  the  fi[oods,  chattels  and  credits  which  were 
of  Julius  Nichols  at  his  death. 

"3d.  That  on  the  eighth  day  of  Norember,  1817,  the 
said  Letty  Nichols  and  Janies  Whitten,  in  consideration  of 
$668,  purchased  from  William  Nichols  a  tract  of  land  in 
Abbeville  district,  which  land  (after  the  death  of  the  said 
Letty,  who  had  intermarried  with  Edmund  Dill)  James 
Whitten  and  Edmund  Dill  sold  and  conveyed  to  James  A. 
Ward,  for  and  in  consideration  of  the  sum  of  $6000 ;  and 
that  the  sum  of  $396t)  88,  decreed  against  James  Whitten 
in  the  suit  in  Equity  aforesaid,  is  money  arising  from  the 
sale  of  the  said  land  to  Jannes  A.  Ward,  and  not  from  the 
goods,  chattels  and  credits  which  were  of  Julius  Nicholsi 
deceased,  at  the  time  of  his  death,  and  which  came  to  the 
bands  of  the  said  Letty  and  James  in  her  lifetime,  or  to 
hie  hands  since  her  deaths  to  be  administered. 

''4th.  That  on  the  30th  January,  1824,  Letty  Dill,  for* 
merly  Letty  Nichols,  with  her  husband,  Edmund  Dill,  and 
James  Whitten,  administratrix  and  administrator  of  Jtilius 
Nichols,  deceased,  accounted  and  settled  the  estate  of  Juli* 
tis  Nichols,  deceased,  which  came  to  their  hands  to  be 
administered,  with  Spartan  Goodlett,  then  Ordinary  of 
Greenville  district,  and  on  such  accounting  and  final  settle- 
ment of  the  said  estate,  the  said  Spartan  Goodlett,  Ordina- 
ry, decreed  that  Edmund  Dill,  and  Letty  his  wife,  bad 
paid  away  the  sum  of  $1639  19,  more  than  they  bad  re- 
ceived, and  that  James  Whitten,  administrator  as  aforesaidi 
bad  paid  out  the  sum  of  $398  27  more  than  be  bad  reeeiv* 
ed,  *'  which  decree  remains  in  full  force  unrevoked  or  re- 
versed, as  will  appear,  and  remaina  of  record  in  the  office 
of  the  Ordinary  for  Greenville  district." 

''  The  plaintiflf  took  issue  on  the  plea  of  non  est  factum. 
To  the  2d  plea  he  replied,  that  the  said  sum  of  $3960  88, 
with  interest  as  aforesaid,  did  arise  from  the  goods,  ehnttels 
and  credits  belonginc:  to  Julius  Nichols  at  the  time  of  his 
imJikk  X  and  oonotudedto  the  cauuiry.     The  iafcndnnf  pot 
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in  tbe  dmiliter.  To  tho  3d  plea  the  plaintiff  replied,  that 
the  tract  of  land  ineniioned  in  the  decree,  belcvn^ifed  to  Ju- 
lius Nichols  at  the  time  of  his  death,  and  had  been  by  him 
mortgaged  to  the  Bank  of  the  State  of  South  Carolina  to 
secure  the  payment  of  a  debt  to  the  bank,  of  which  $1606, 
with  interest  from  the  1st.  March,  1817,  remained  unpaid 
at  his  death  ;  that  after  the  death  of  Julius  Nichols,  tbe 
said  land  was  sold  by  the  sheriff  of  Abbeville  district, 
under  sundry  writs  of ^  /a.  sued  oat  against  Julius  Nich- 
ols in  his  lifetime,  all  junior  in  date  to  the  mortgage ;  and 
was  pnrcbased,  subject  to  the  mortgage,  by  William  Nich- 
ols ;  that  afterwards^  Letty  Nichols  and  James  Whitten,  as 
administratrix  and  administrator  of  Julius  Nichols,  applied 
:$566  of  the  goods,  chattels  and  credits  of  the  intestate  to 
the  re-pnrchase  of  the  said  land  for  the  estate  of  Julius 
Nichols,  and  applied  the  further  sum  of  $1783  76  of  the 
said  goods  and  chattels  to  the  satisfaction  of  the  said  mort- 
gage :  and  afterwards  the  said  James  Whitten,  as  surviving 
admifiistrator,  received  the  sum  of  $5000  from  the  sale  of 
the  said  land,  which  he  received  and  held  as  part  of  tbe 
estate  of  Juhus  Nichols,  and  of  which  sum,  the  sum  of 
$3050  88  with  interest,  as  in  the  delaration  mentioned,  re- 
mained Jn  liis  hands  as  assets  of  the  estate  of  Julius 
Nichols  unadministered,  as  appears  by  the  deente  of  the 
court  of  Equity  aforesaid :  and  concluded  with  a  verifi- 
cation. 

"  To  the  4th  plea  the  plaintiff  replied,  that  there  is  not 
such  a  decree  of  full  accounting  and  final  settlement  of  the 
estate  of  Julius  Nichols,  deceased,  by  the  administratrix 
and  administrator,  when  required  by  the con-rt  of  ordinary, 
remaining  of  full  force  and  unrevoked,  in  the  office  of  the 
-Ordinary  of  Greenville  district,  in  manner  and  form:  and 
concluding  with  an  assignment  of  a  day  for  examination 
4Um1  inspection  of  the  record. 

^To  the  plaintiff's  replication  to  tbe  3d  plea  the  defend- 
AOt  Fsjoined,  that  James  Whitten  and  Jjetty  Nichols,  as  ad- 
ministrator and  adminisiratrix  aforesaid,  ^d  not  apply  the 
sum  of  $668  of  the  goods  and  chattels  of  Juiius  Niebolsi 
in  their  hands,  to  the  purchase  of  Che  said  kind  for  tbe 
eetie  4tf  Julius  Micbetoi  and  did  not  «ff ly  <iio  iwiber 
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sum  of  $1783  75  of  the  said  goods  and  chattels  to  the 
satisfaction  and  discbarge  of  the  mortgage  on  the  said 
land,  and  that  the  said  Janies  Whitten,  as  surviving  admio- 
istrator,  did  not  receive  the  sum  of  $6000  for  the  sale  of 
the  said  land  as  part  of  the  estate  of  Julius  Nichols,  and 
that  the  sum  of  $3950  88  arising  from  the  sale  of  said 
land  did  not  remain  iti  his  hands  as  assets  of  the  estate  of 
Julius  Nichols,  unadministered ;  and  concluded  to  the  couo- 
try.     The  plaintiff  put  in  the  similiter. 

<<  The  plaintiff  proved,  and  gave  in  evidence,  the  bond. 
He  then  gave  in  evidence  the  bill,  answers,  exhibits  and 
decree  in  Equity  in  the  case  of  Julia  Nichols  and  others 
vs.  James  Whitten^  administrator^  et  cU.  by  which  the 
facts  stated  in  the  assignment  of  the  breach  of  the  condi- 
tion of  the  bond  in  the  declaration,  and  in  the  plaintiff's 
replication  to  the  defendant's  3d  plea,  were  fully  proved. 

'<  The  plaintiff  here  closed,  and  the  defendant  moved 
for  a  nonsuit,  on  the  grounds, 

1st.  Because  the  amount  ascertained  by  the  decree  in 
the  case  of  Nichols  vs.  Whittenj  did  not  arise  from  the 
goods,  chattels  and  credits  of  the  deceased. 

2d.  Because  the  silTeties  are  not  liable  for  a  construc- 
tive trust  oast  upon  the  administrator  by  operation  of  equi- 
table principles. 

3d.  Because  the  decree  was  no  evidence  of  the  facts 
asserted  in  it. 

'^  I  overruled  the  motion.  It  is  true  the  balance  in  the 
hands  of  Whitten,  the  surviving  administrator,  arose  ulti- 
mately from  the  sale  of  the  land,  but  still  it  was  the 
personal  assets  of  the  deceased.  For  he  acquired  title  to 
the  land  by  investing  a  part  of  his  intestate's  funds  in  its 
purchase,  and  applying  another  part  to  the  extinguishment 
of  an  incumbrance.  These  two  sums  so  applied,  amount- 
ed to  $2361  76,  and  for  thetu,  with  the  interest,  it  would 
not  be  pretended  but  that  both  he  and  his  sureties  were 
liable.  He,  however,  invested  this  sum  in  the  land  and 
sold  it  at  a  large  profit :  this  profit  is  the  incident  of  the 
investment,  and  must  follow  it.  If  he  is  accountable  for 
the  original  sum  paid  for  the  land,  he  must  be  for  all  that 
it  prodttoes.    Being  liable  to  account  lor  the  proceeds  of 
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the  sale,  ad  administrator,  bis  sureties  are  liable  for  its 
payment.  These  views  1  thought  a  sufficient  answer  to 
the  two  first  grounds.  Upon  the  3d.  it  appeared  to  me 
that  the  facts  stated  in  the  decre  were  to  be  taken  as  true, 
unless  shewn  by  the  sureties  to  he  false.  Indeed  we  had 
nothing  to  do  with  the  facts  stated  in  the  decree — the  judg- 
ment of  the  court  was  that  to  which  we  must  look.  As  a 
favor  to  the  sureties,  they  were  permitted  to  look  into  the 
decree,  to  see  that  the  administrator  and  administratrix 
were  not  charged  beyond  their  undertaking.  When  they 
did  look  into  the  decree,  they  were  concluded  from  setting 
up  the  same  evidence  as  a  defence  which  their  principals 
had  set  up,  and  which  had  been  adjudicated  by  the  decree. 

"  The  defendant  then  gave  in  evidence  the  Ordinary's 
decree,  mentioned  in  his  4th  plea.  It  was  the  mere  ex 
parte  settlement  of  the  administrator  and  administratrix's 
account  before  the  Ordinary.  It  was  also  made  up  before 
the  decree  in  the  Court  of  Equity  was  pronounced,  and  was, 
indeed,  insisted  and  relied  on  as  a  defence  in  that  case.  I 
thought  it  could  not  avail  the  defendant,  as  being  ex  parte 
and  open  to  examination,  and  having  been  by  the  decree  of 
the  Court  of  Equity  virtually  examined  and  annulled. 

"  The  plaintiff  took  a  verdict  for  $5429  67,  of  which 
$3230  81  bears  interest  from  the  date  of  the  verdict,  12th 
October,  ISSl.** 

The  defendant  api)ealed,  on  the  following  grounds. 

1.  Because,  in  the  proceedings  in  Equity  it  is  conceded, 
and  the  decree  is  predicated  on  the  fact,  that  the  adminis- 
trator of  Julius  Nichols  had  fully  accounted  for  and  paid 
out  the  whole  personal  estate. 

2.  Because  the  decree  of  the  Court  of  Equity  against 
the  administrator,  relied  on  as  evidence  of  the  breach 
of  the  condition  of  the  bond  and  to  support  the  replica- 
tion to  the  3d  plea,  states  that  the  amount  therein  decreed 
to  be  paid  the  complainants  arose  from  the  5ale  of  a  tract 
of  land  which  did  not  belong  to  the  estate  of  Julius 
Nichols  at  the  time  administration  was  granted. 

3.  Because  the  decree  of  the  Court  of  Equity  was  no 
evidence  of  the  breach  of  the  condition  of  the  bond,  and 
did  not  sustain  the  plaintiff's  case  as  made  by  the  pleadings. 
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4.  Because  the  records  and  proceedings  in  the  Conrt 
of  Equity  were  incompetent  evidence. 

5.  Because  the  decree  of  the  Court  of  Ordinary  was 
final  and  conclusive,  that  the  administrator  had  fully  ac- 
counted for  the  personal  estate  of  the  intestate,  and  could 
only  be  set  aside  on  the  ground  of  mistake  or  fraud,  neither 
of  which  was  allege<l  or  proved. 

6.  Because  the  plaintiff  in  this  action  is  estopped  by  bis 
own  decree  from  alleging  that  the  condition  of  the  bond 
has  been  broken. 

7.  Because  the  administrator  and  administratrix  paid 
out  more  than  the  amount  of  the  personal  estate  of  the  in- 
testate in  discharge  of  his  debts,  independent  of  the 
amount  paid  to  the  Bank  on  the  mortgage,  and,  if  sure- 
ties are  made  liable,  either  for  the  money  arising  from  the 
sale  of  the  land  or  applied  to  the  mortgage,  they  shoald 
be  allowed  a  credit  for  the  sum  of  $1639  19,  with  interest, 
which  Letty  Nichols,  the  administratrix,  paid  oat  in  dis- 
charging debts  of  her  intestate,  more  than  she  had  recetr- 
ed  of  the  assets,  and  which  was  not  allowed  in  the  decree 
against  James  Whitten. 

/.  H.  Irhj/s  for  the  motion. 
D.  L.    War^law,  contra. 

Curia,  per  O'Neall,  J.  This  case  was  tried  before 
me  at  Greenville,  at  the  last  October  court,  when  sitting  in 
the  place  of  my  brother  Earle«  My  conclusion  on  the 
circuit  has  been  the  subject  of  review  here,  and  after  the 
able  argument  which  the  case  has  undergone,  we  are  satis- 
fied, for  the  reasons  which  are  assigned  in  my  report,  ibmt 
the  verdict  must  stand.  In  addition  to  what  is  th&re  said, 
I  will  n'.mark  that  it  is  true  that  the  undertaking  of  the 
sureties  does  not  extend  beyond  the  due  administratioa 
of  the  personal  estate  of  the  intestate,  for  to  that  alone  ajv 
plies  the  office  of  the  administrator:  but  yet  it  may  bo, 
that  its  improper  administration  may  even  make  them  liar 
ble  for  the  value  ot  the  real  estate.  The  condition  of  the 
bond  copsists  of  three  parts : — Ist.  to  make  an  inirentory 
of  the  personal  estate :  2d.  to  administer  the  saaoae  accord- 
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iDg  to  law :  and  3d.   to  pay  over  the  residue  to  such  per- 
sons as  may,  by  law,  be  entitled  to  the  same.     If  either  of 
these  covenants  is   broken  the  sureties  are  liable,  and  can- 
not complain,  for  their  liability  arises  from  the  letter  of 
their  contract.     In  the  course  of  an  administration  accord- 
ing  to  law,  it  is  the  duty  of  the  administrator  to  pay  the 
debts,  so  far  as  the  goods,  chattels  and  credits  of  the  de- 
ceased extend.     If  the  administrator  has  assets  sufficient 
tp  pay  the  debts,  and  n^lects  to  do  so,  and  thereby  occa- 
sions a  sale  of  the  real  estate  at  a  sacrifice,  it  is  plain  that 
his  covenant,  to  administer  according  to  law,  has  been  bro- 
ken, and  for  its   breach,  he  ond  his  sureties  are  liable  for 
such  damages  as   were  sustained  on  the  sale  of  the  land. 
To  this  view  has  been  opposed  the  argument,  that  the  ad- 
ministrator's liability  there  could  not  be  fixed  but  by  an 
action  on  the  case   for  damages,  and   that,  therefore,  the 
sureties  will   not  be   liable,  although  he  might  be;  inas- 
much as  neither  the  Court  of  Equity  or   Ordinary  could 
fix  the  adncinistratorN  liability  to  account  for  the  value  of 
the  land*     If  the  latter  part  of  this  position   was    true, 
which  I  shall  shew  is  not,  still  I  should  not  hesitate  to  Say 
that  the  sureties  would  be  liable.     It  does  not  hold,  uni* 
versally,  that  to  charge  the  sureties  it  is  necessary  that 
there  should  be  a  decree  against  the  administrator,  or  an 
account  before  the  Ordinary  or  in  Equity.     So  that  his 
liability  is  fixed,  and  its  quantum  ascertained  by  the  judg- 
ment of  a  court  of  competent  jurisdiction,  would  seem  to 
be  all  that  was  necessary  to  charge  the  sureties.     In  a 
few  cases,  this  may  be  done  by  the  judgment  of  a  court  of 
law.     If  the  administrator   pleads   plene   administravU^ 
generally,  oir  prtsier  a  given  sum,  and  in  the  first  case  a 
verdict  is  found  for  assets,  and  in  the  second,  judgment  is 
rendered  for  the  sum  confessed  by  the  plea,  I  should  enter- 
tain no  doubt  that  either  of  these   would  be  sufficient  to 
charge  the  sureties.     So,  too,  if  in  an  action  of  debt  on 
a  judgment  suggesting  a  devasiavU,  a  recovery  should  be 
bad  against  the  administrator,  it  would  be  evidence  to 
charge  the  sureties  on  the   bond.     From   these  illustra- 
tions it  would  seem  that  wherever  the  judgment  of  a  law 
eOQrt  has  been  rendered  directly  upon  the  administratar^ 
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Jiability  as  such,  and  has  fixed  its  amount,  that  it  would 
be  competent  evidence  to  charge  the  sureties.  Under 
this  rule,  if  an  action  on  the  case  was  the  only  remedy 
against  the  administrator  for  negligently  or  fraudulently 
]!>ermitting  the  real  estate  to  be  sold,  I  should  hold  that  the 
judgment  at  law  would  be  evidence  to  charge  the  sure- 
ties :  for  it  would  conclusively  establish  the  administrator's 
liability  arising  from  his  maUadministration,  and  the  amount 
of  damages  for  which  he  should  respond. 

But  in  equity,  the  administrator  would,  beyond  all  doubt, 
be  liable  to  account  for  the  value  of  land  thus  sold  in  con- 
sequence of  such  a  t  reach  of  duty  ;  and  if  authority  be 
necessary  to  sustain  so  plain  a  proposition,  I  refer  to  the 
case  of  Hart  vs.  Ten  Et/ckj  2  Johns.  Ch.  R.  62.  The 
liability  of  the  administrator,  and  the  amount  of  it,  might 
be  thus  established  by  the  decree  of  a  court  to  which  he  is 
bound  to  account,  and  the  decree  6{  which  is  generally 
conclusive,  both  against  him  and  his  sureties.  Other 
cases  of  liability  for  or  from  the  real  estate  may  be  put. 
Generally,  whenever  the  real  estate,  by  operation  of  law,  is 
changed  into  personalty,  and  it  comes  into  the  hands  of  the 
administrator,  to  be  administered  as  assets,  bis  sureties 
would  be  liable  for  its  faithful  administration.  For  then 
it  becomes  a  part  of  the  goods,  chattels  and  credits  of  the 
deceased.  If  sold  under  execution,  and  a  surplus  remains, 
or  if  sold  by  the  decree  of  the  Court  of  Equity,  and  the 
proceeds  directed  to  be  paid  to  the  administrator  to  be  ap- 
plied in  payment  of  debts,  in  both  or  either  of  these  cases, 
it  has  ceased  to  be  land,  and  has  become  personal  assets, 
which  the  administrator  receives  as  such,  and  for  which  he 
must  accordingly  account.  For  rent  of  land,  cases* may 
be  conceived  where  the  sureties  would  also  be  liable. 
The  case  of  Shelion  ads.  Cureton^  3  McC.  412,  disallowed 
a  charge  for  rents  and  profits  against  the  administrators,  in 
a  case  against  the  sureties.  But  in  that  case  the  charge 
arose  from  the  occupancy  of  the  administrators  (who  were 
also  distributees)  of  the  land  of  the  deceased ;  and  I  am 
not  disposed  to  say  that  where  the  administrator  is  also  an 
heir,  that  his  possession  and  liability  to  account  for  rent 
should  be  referred  to  his  character  as  administrator.     It  is 
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more  properly  in  his  character  of  co-tenant  that  he  is  liable 
to  account  for  rent ;  and  hence,  not  arising  necessarily 
from  his  office  of  administrator,  his  sureties  would  not  be 
liable.  But  if  the  administrator,  as  such,  receives  the 
rents,  issues  and  profits  of  the  real  estate,  it  is  difficult  to 
perceive  any  reaison  why  bis  sureties  should  not  be  liable 
for  them.  They  are  no  longer  the  land  of  the  deceased  : 
they  have  issued  from  it,  it  is  true,  but  when  they  become 
money,  it  follows  that  ihey  are  personalty.  They  then  be- 
come the  goods  and  chattels  of  the  deceased,  which  have 
come  to  the  hands  of  the  administrator  to  be  administered. 
These  illustrations  of  the  liability  of  the  sureties  of  an 
administrator  for  or  from  the  real  estate  were  not  necessary 
for  the  purposes  of  this  case,  but  they  seemed  to  be  neces- 
sary to  meet  the  different  views  which  have  been  presented 
in  the  argument,  and  to  satis/]/,  if  possible,  the  doubts  of 
the  learned  counsel  for  the  motion.  It  is  said,  in  the  report, 
the  balance  in  the  hands  of  the  administrator  for  which 
the  surety  is  now  made  responsible,  is  not  from  the  real 
estate,  but  from  the  personal  assets  of  the  deceased.  The 
land  was  bought  by  the  administrator  and  administratrix, 
and  paid  for  out  of  the  personal  assets  of  their  intestate. 
This  was,  as  it  turned  out,  a  prudent  investment:  and, 
under  a  wise  rule  of  eqnity,  the  profit  arising  from  it  can- 
not enure  to  their  own  benefit,  but  must  to  that  of' their 
cestui  que  trusts.  So  far,  there  is  no  contest  raised  by  the 
counsel  for  the  motion  against  the  propriety  of  the  charge 
against  the  surviving  administrator,  but  they  have  attempt- 
ed to  distinguish  between  his  liability  and  that  of  his  sure- 
ties. But  I  apprehend  there  is  no  distinction.  If,  as 
administrator,  his  liability  is  properly  fixed,  they  must  also 
be  liable.  It  is  where  he  is  improperly  charged  as  admin- 
istrator that  they  are  not  liable.  The  only  question  on  this 
part  of  the  case  is,  whether  the  sureties  are  liable  for 
profits  over  and  above  legal  interest  made  by  an  adminis- 
trator on  a  prudent  investment  That  they  are  is,  I  think, 
too  clear  to  admit  of  serious  doubt.  Interest,  for  which  it 
is  conceded  they  are  liable,  is  nothing  but  profits  which  the 
law  presumes  an  administrator  has,  or  ought  to  have,  made. 
It  proceeds  upon  two  principles : — 1st.  That  the  use  of 
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money  is  always  worth  the  legal  interest ;  and  2cl.  that  a 
trustee  shall  not  make  any  gain  or  profit  to  himself  from 
the  trust  fund.  If  more  than  legal  interest  has  been  re< 
ceived  by  the  trustee,  it  would  seem  that  he  must  either 
account  for  it  to  his  cestui  que  trustt  or  that  he  makes 
profit  to  hinitelf  by  the  management  of  the  trust.  This 
wou4d  defeat  a  cardinal  rule  in  equity,  and  cannot,  there 
fore,  be  allowed.  But  it  is  supposed  that,  because  an  ad- 
ministrator, if  he  makes  an  imprudent  investment,  and  loss 
follows  it,  must  bear  the  loss,  therefore  he  ought  not  to  be 
charged  with  the  extra  profits  on  a  prudent  investment. 
The  rule  which  compels  him  to  bear  all  losses  arising 
from  investments  made  of  his  own  mere  motion,  and  to 
account  for  all.  profits  which  may  result  from  them,  is  one 
calculated  to  promote  both  prudent  investments  and  honest 
managem<;nt.  There  is  no  legal  necessity  on  administra- 
tors to  make  any  investment  upon  their  own  mere  motion. 
If  they  choose,  they  may  loan  the  money  at  interest,  and 
this  then  furnishes  the  only  rule  by  which  they  will  be 
charged  with  profits.  If  they  choose  to  invest  the  funds, 
the  court  of  equity  is  always  open  to  them,  and  under  its 
order  and  advice,  they  will  be  protected  from  personal  loss. 
But  if  this  will  protect  them  from  loss,  it  would  also  fol* 
low,  that  in  an  investment  made  by  an  order  of  the  court, 
they  could  make  no  {personal  gain.  The  effect  of  a  vol- 
untary prudent  investment  mnde  by  an  administrator  can* 
not  give  him  any  other  or  greater  adva^ntages  than  be 
would  have  had  if  it  had  been  made  by  the  order  of  the 
court  of  equity.  He  neither  loses  or  gains  by  it.  Upon 
the  purchase  of  the  land  by  the  administrator  and  admin- 
istratrix with  the  personal  estate,  a  trust  resulted  to  the 
estate,  that  it  should  be  held  and  accounted  for  as  a  part 
of  it.  It  became  the  representative  of  that^much  of  the 
goods,  chattels  and  credits  of  the  deceased,  in  the  hands  of 
the  administrator  and  administratrix  to  be  administered : 
and  when  sold,  its  proceeds  became  also  goods,  chattels 
and  credits  of  the  deceased  to  be  administered.  It  appear- 
ed to  be  conceded  in  the  argument,  that  the  survivinir  ad- 
ministrator was  properly  charged  in  the  decree  with  the 
proceeds  of  (he  laud.     If  this   be  so,  how  ^an  it  b^  thai 
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the  sureties  are  not  liable  under  the  bond?  They  under- 
take that  he  shall  administer  according  to  law.  In  what 
does  a  legal  administration  consist?  Does  it  not  consist 
in  an  entire  discharge  of  all  the  duties  which  are  required 
at  common  law  and  in  equity  to  be  performed  by  an  ad- 
ministrator 1  It  is  clear  that  it  does.  In  equity  the  ad« 
ministrator's  duty  required  him  to  account  for  the  land 
which  he  bought  with  the  personal  estate,  as  personalty, 
and  hence  it  follows,  that  the  sureties  have  undertaken 
for  the  performance  of  this  duty  :  and  not  being  performed, 
that  they  are  liable  for  the  default. 

The  motion  for  a  nonsuit  or  new  trial  is  dismissed. 

Johnson  and  Habper,  JJ.  concurred. 


Mazyck  ^  Bell  vs.  Alston  Coil. 

An  arrest  under  a  ea.  $a,  suspends,  but  does  not  destroy,  the  lien 
of  the  plaintiflTs  fi.  fa,  and  if  the  defendant  dies  in  jail  the  lien  of 
the^  fa.  revives. 

Before  Earle,  J.  at  Lancaster^  Spring  Term^  1832. 

The  plaintiffs  obtained  judgment  and  issued  a  fi.  fa. 
against  the  defendant,  which  was  lodged  with  the  sheriff 
on  the  3d.  November,  1829.  On  the  6th  September,  1830, 
they  issued  a  ca,  sa.  on  the  same  judgment,  on  which  the 
defendant  was  arrested.  The  defendant  died  in  jail,  and 
with  the  consent  of  the  plaintiffs,  was  removed  and  buried. 
After  his  death,  the  sheriff,  having  the^.  fa.  in  his  office, 
and  also  junior  executions,  levied  personal  property  and 
raised  about  one  hundred  dollars,  and  was  ruled  to  pay 
k  over  to  the  plaintiff?.     The  junior  execution  creditors 
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claimed  it,  en  the  ground  that  the  arrest  being  satis* 
faction,  the  plaintiffs'  lien  was  gone,  and  the  junior 
fi.  fas.  were  entitled  to  the  money.  His  Honor  discharged 
the  rule,  and  the  plajn tiffs  appealed,  on  the  ground  that 
the  arrest  was  only  a  suspensioq  of  the  lien,  which  con- 
tinued only  so  long  as  it  remained  doubtful  whether  the 
body  would  produce  satisfaction ;  and  that  an  arrest  on  a 
ea,  sa.  Is  no  satisfaction,  nor  does  it  destroy  (he  lien  of  the 
fi,  fa.  but  only  its  active  energy. 

Curiaj  per  O'Nball,  J.  It  has  been  a  generally  re- 
ceived opinion,  that  an  arrest  under  a  ca.  Sa.  was  a  satis- 
faction at  common  law  of  the  debt ;  but  of  its  correctness, 
unless  actual  satisfaction  resulted  from  it,  or  the  defendant, 
under  the  provisions  of  some  insolvent  law,  was  discharged 
from  both  the  confinement  aud  the  debt  itself,  I  have 
always  entertained  great  doubts.  The  doctrine  was  first 
broadly  laid  down,  in  the  case  of  Poster  vs.  Jackson^  by 
Ch.  J.  Hobart,  in  the  12th  year  of  James  I.  Hob.  62.  The 
reasons  for  his  opinion,  that  the  death  of  the  party  in  exe- 
cution discharged  his  heirs,  executors  or  administratorSi 
€rom  any  liability,  either  do  not  sustain  the  position  which 
he  assumes,  or  are  not  now   law.     He  contends  that  the 

•  •   • 

body  of  the  debtor  is  not  susceptible  of  a  value,  and  is 
the  highest  satisfaction  known  to  the  law.  During  the 
time  the  party  is  in  confinement,  there  may  be  some  force 
in  this  reason :  for  then  it  is  uncertain  that  actual  satisfac- 
tion may  not  result  from  it.  But  after  it  is  ascertained,  by 
the  death  or  escape  of  the  party,  or  his  discharge  by  ope- 
ration of  law,  that  the  body  of  the  dehtoi*  has  not  paid  the 
debt,  there  can  be  no  longer  any  legal  presumption  of  satis- 
faction. At  page  69,  he  concedes  that  *'  it  is  not  an  actual 
satisfaction  ;  no,  not  between  the  parties,  according  to  HU- 
learte's  case,  33  H.  6,  47,  for,  without  doubt,  it  is  no  satis- 
faction to  common  speech  nor  to  a  foreign  plea,"  If  it  is 
not  actual  satisfaction,  nor  to  common  speech,  nor  to  a 
foreign  plea,  it  cannot  be  satisfaction  at  all.  For  there 
can  be  only  two  kinds  of  satisfaction,  actual  and  legal. 
Actual,  is  where  payment  in  money,  or  its  equivalent,  is 
made  of  the  debt — legal,  is  where,  from  some  act  done  by 
the  party,  or  from  lapse  of  time,  the  law  presumes  payment. 


t 


Columbia,  Mat,  1832.  237 

It  is  alone  ^  a  legat  satisfaction  that  the  arrest  under 
a  ca.  sa»  could  ever  have  been  conceived  to  be  a  satisfac- 
tion. But  Gh.  J.  Hobart  concedes  that  it  cannot  be  plead- 
ed in  a  foreign  plea.  ^  A  foreign  plea  may  be  defined  to  be 
where  the  questiop  is  made  between  the  same  parties  in 
another  case,  or  between  the  creditor  and  a  third  party 
bound  to  pay  the  same  debt:  and,  generally,  where,  by 
the  pleadings,  the  question  of  satisfaction  by  the  arrest 
under  the  ca,  sa,  comes  in  collaterally.  Hillearie^s  case 
is  an  illustration  of  it.  A  bond  was  given  for  a  judgment, 
and  the  party,. on  being  sued  on  the  bond,  pleaded,  that  he 
was  then  in  jail  under  the  jodgment — it  was  held  to  be 
no  satisfaction.  The  arrest  under  the  ca.  6a,  cannot  be  a 
legal  satisfaction ;  for  if  it  was,  it  would  be  a  good  defence 
in  any  case  brought  upon  any  collateral  undertaking  for 
the  same  debt.  It  would  be  a  satisfaction,  in  the  language 
of  Hobart,  to  a  foreign  plea.  In  Peacock  vs.  Jeffrey^  1 
Taunt.  425,  the  plaintiff  was  in  jail  under  a  ca.  sa.  issued 
on  a  judgment  recovered  against  him  by  the  defendant — he, 
the  plamtiff,  sued  and  arrested  the  defendant  for  a  debt  less 
than  his  judgment,  and  the  defendant  was  allowed  to 
remit  from  ■  his  judgment  against  the  plaintiff  the  debt 
sued  for  by  the  plaintiff,  and  thereupon  all  further  pro- 
ceedings were  stayed  on  the  payment  of  the  costs.  This 
shewed  that  the  arrest  was  no  legal  satisfaction,  even  be- 
tween the  parties ;  for  if  it  had  been  even  a  presumed  satis- 
laction,  the  set  off  could  not  have  been  allowed.  Again,  if 
the  party  arrested,  under  a  ca.  sa.  escape,  or  is  rescued,  the 
plaintiff  may  ^'  take  out  any  new  execution,"  and  is  not  com- 
pelled to  resort  to  his  remedy  against  the  sheriff.  Bac.  Abr. 
Execution,  D.  The  arrest  is,  in  this  case,  it  is  true,  defeated ; 
but  still,  if  it  was  satisfaction  the  moment  the  body  is  ta- 
ken, no  subsequent  event  could  change  it.  The  party 
having  legally  accepted  the  body,  if  it  stood  in  lieu  of  mo- 
ney, his  remedy  would  be  alone  against  the  sheriff  for  the 
escape  or  rescue*  It  is  perfectly  obvious,  fVom  these  au*- 
thorities  and  reasons,  that  the  arrest  under  a  ca.  sa.  is  nei- 
ther actual  or  legal  satisfaction.  The  true  rule  on  the  sub- 
ject, is,  so  long  as  the  creditor  has  the  body  of  his  debtor 
in  execution,   he  cannot  proceed  on  ^ny  dther  execution 
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against  his  lands  or  ^oods.  One  of  the  reasons  assigned 
by  Hobart  for  the  doctrine  of  the  case,  (^Foster  vs.  Jack- 
son) is  that  there  cannot  be  two  executions  at  once.  This, 
whatever  it  might  have  been  in  his  time,  is  not  now  law. 
In  the  case  of  the  State  vs.  Ouignardf  1  McC.  176,  it  was 
held  that  the  plaintiff  might  sue  out  at  once  a  Ji»fa-  and 
a  €a.  s€^  Mr.  Justice  Oantt,  who  ruled  the  point  on  the 
circuit,  and  who  delivered  the  opinion  of  the  constitution- 
al court,  said  :  '^The  law  is  very  clear  that  a  plaintiff  may, 
for  his  own  security,  take  out  two  writs,  but  he  can  exe- 
cute  but  one.  It  is  thus  settled  in  the  case  o{  Stamper  vs, 
Hudsim^  8  Mod.  303.  The  same  principle  is  recognized 
in  the  case  of  Young  vs.  Taylor  ^  Barron,  2  Bin.  230, 
where  it  is  isaid,  a  plaintiff  may  take  out  one  execution 
against  the  body  of  the  defendant,  and  another  against  his 
goods  at  the  same  time,  but  both  cannot  be  served."  It  is, 
hence,  clear,  that  this  reason  of  Ch.  J.  Hobart,  which  is  in- 
deed the  foundation  of  his  whole  argument,  ongbt  not  now 
to  have  any  weight.  But  even  on  the  authority  of  Hobart 
in  Foster  vs.  Jackson,  I  should  doubt  whether  the  arrest 
of  the  defendant  under  a  ca.  sa.  and  his  death  in  execa* 
tion,  could  be  set  up  as  a  satisfaction  by  the  junior  execu- 
tion creditor  against  the  plaintiffs.  For  as  between  them 
it  is  a  foreign  plea,  and  in  such  a  case  it  is  no  satisfaction. 
The  dithculty  in  the  case,  however,  arises  out  of  the  cases 
of  Mairs  vs*  Smith,  8  McC.  62,  and  Cohen  vs.  Crreer,  4 
McO.  609,  in  which  it  was  held  that  an  arrest  under  a  ea. 
sa,  discharged  the  previous  lien  of  the  Ji.  fa.  I  am  not 
prepared  to  say  that  these  cases,  when  confined  to  the  case 
of  an  arrest  and  discharge  under  the  insolvent  debtor's,  or 
prison  botmds  Act,  which  were  the  cases  then  before  the 
court,  are  incorrect;  but  beyond  these  specific  cases  I 
should  deny  the  authority  of  the  rule.  In  Myers  vs.  Moye, 
(a)  we  held  unanimously,  that  an  arrest  under  a  ea.  sa. 
and  a  discharsfe  by  consent  under  the  Act  of  1816,  did  not 
destroy  the  lien  of  the  fi.  fa.  The  plaintiff  has  a  right, 
for  his  security,  to  both  a^.  fa.  and  a  ca.  sa, — he  can  pro- 
ceed at  the  same  time  upon  ^ly  one.     Bui  the  Ji.  fa.  from 
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the  day  of  its  lodgement  with  the  sheriff,  creates  a  lieu 
upon  the  defendant's  goods.  This  continues,  whether  the 
jS./a.  is  active  or  dormant ;  and  unless  the  arrest  under 
the  ca.  sa.  was  of  itself  a  satisfaction,  it  cannot  have  the 
effect  to  discharge  the  lien.  In  England  there  was  no 
such  thing  as  dormant  liens  ;  in  this  3tate  they  have  been 
too  long  allowed  to  be  now  questioned^  and  this  constitutes 
the  reason  why  the  English  precedents  can  be  no  guide  in 
deciding  whether  the  lien  of  the  execution  is  destroyed  by 
an  arrest  under  a  ca.  aa.  But  for  the  purposes  o(  this 
case,  I  regard  the  statute  21  J.  1,  c.  24,  P.  L.  76,  as  clear- 
ly giving  the  plaintiff  the  right  to  have  the  rule  made  ab- 
solute. It  is  a  declaritory  act,  passed  avowedly  for  the 
purpose  of  settling  the  doubt,  whether  the  death  of  a 
person  in  execution  was  a  satisfaction  of  the  debt.  It  pro- 
vides '*  that  from  and  after  the  end  of  this  present  session 
of  Parliament,  the  party  or  parties,  at  whose  suit  or  to 
whom  any  person  shall  stand  charged  in, execution  f6r  debt 
or  damages  recovered,  his  or  their  executors  or  administra- 
tors, may,  after  the  death  of  the  said  person  so  charged 
and  dying  in  execution,  lawfully  sue  forth  and  have  new 
execution  against  the  lands  and  tenements,  goods  and  chat- 
tels, or  any  of  them,  of  the  person  so  deceased,  in  such 
manner  and  form,  to  all  intents  and  purposes,  as  he  or 
they,  or  any  of  them,  might  have  had  by  the  laws  and 
statutes  of  the  Realm,  if  such  person  so  deceased  had 
never  been  taken  or  charged  in  execution ;  provided  al- 
ways, that  this  Act  shall  not  extend  to  give  liberty  to  any 
person  or  persons,  their  executors  or  administrators,  at 
whose  suit  or  suits  any  such  party  shall  be  in  execution, 
and  die  in  execution,  to  have  or  take  any  new  execution 
against  any  of  the  lands,  tenements  or  hereditaments  of 
such  party  so  dying  in  execution,  which  shall  at  any  time 
after  the  said  judgment  or  judgments  be  by  him  sold  bona 
fide,  for  the  payment  of  any  of  his  creditors,  and  the  m0' 
ney  which  shall  be  paid  for  the  lands  so  sold,  either  paid 
ear  secured  to  be  paid  to  any  of  his  creditors,  with  their 
privity  and  consent,  in  discharge  of  his  or  their  due  debts^ 
or  of  some  part  thereof;  any  thing  before  in  this  Act  to 
the  contrary  thereof  in  any  wise  notwithstanding.^*  The 
effect  of  this  Act  is  to  restore  the  creditor,  on  the  death  of 
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his  debtor  in  execution,  to  all  the  rights  which  he  had  be- 
fore. He  naay  sue  out  his  Ji.  fa.  on  the  judgment,  if  none 
before  had  been  issued ;  renew  it,  if  its  active  energy  is 
lost  from  lapse  of  time  ;  or,  under  the  Act  o{  this  State , 
which  allows  an  execution  to  run  for  several  years  before 
it  requires  renewal,  he  might,  if  a  Ji.  fa.  had  issued,  and 
the  time  it  had  to  run  had  not  expired,  proceed  under  it 
to  collect  his  debt.  His  liens  exist  on  his  debtor's  land 
from  the  day  on  which  the  judgment  is  signed,  and  on  his 
goods  from  the  day  on  which  the  execution  is  lodged.  He 
must  be  paid  out  of  the  lands  and  goods  of  his  debtor  ac- 
cording to  these,  subject  to  one  exception  made  by  the 
statute  of  James,  and  to  another  which  necessarily  results 
from  an  arrest  and  actual  confinement  under  a  ca.  sa.  Un- 
der the  statute  of  James,  if  the  debtor  sells  his  lands  and 
applies  the  proceeds  to  the  payment  of  his  debts  bona  fide 
while  in  confinement,  the  lands  so  sold  cannot  be  again 
sold  by  the  judgment  creditor  at  whose  suit  he  was  con- 
fined. The  object  of  a  seizure  of  the  body  under  a  ca.  sa. 
id  durinc;  the  continuance  of  the  arrest  to  suspend  the  liens 
of  the  judgment  and  Ji.  fa.  for  it  may  be  that  it  will  pro- 
duce actual  satisfaction.  If,  therefore,  during  this  time, 
junior  executions  should  sell  the  land  or  goods  of  the  debt- 
or, 1  should  hold  that  they  would  take  the  proceeds  dis- 
charered  of  the  lien  of  the  judgment  or  Ji-fa.  of  the  cred- 
itor at  whose  suit  the  body  of  the  debtor  was  taken  in  exe- 
cution, and  this  constitutes  the  second  exception  to  which 
1  have  alluded.  But  if  the  debtor  has  not  himself  sold 
his  land,  and  applied  bona  fide  the  proceeds  to  the  payment 
of  his  debts,  or  if  junior  executions  have  not  sold  his  land 
er  goods  during  the  arrest,  and  after  the  death  of  the  debt- 
or, the  sherifi*,  under  the  execution  at  the  suit  of  the  cred- 
itor at  whose  suit  he  was  confined,  or  under  junior  exe- 
cutions, makes  money  from  the  sale  of  either  his  lands  or 
goods,  there  can  be  no  doubt  that  the  senior  judgment  or 
execution  would  be  entitled  to  it,  notwithstandinsf  the 
death  of  the  debtor  in  execution  in  that  case.  The  mo- 
tion to  reverse  the  decision  of  the  judge  below,  and  to 
make  the  rule  absolute,  is  therefore  granted. 

Johnson,  J.  and  Martin,  J.  sitting  for  Harper,  J. 
concarred. 
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NoTB. — J.  /.  Schroier  vs.  Duncan  Crawford.  Before  Gantt, 
J.  at  Chesterfield,  Fall  Term,  1833.  This  was  a  rule  on  the  sheriff 
to  pay  over  to  the  plaiDtiff  the  money  collected  by  him  in  this  case, 
during  his,  Schroter's,  confinement,  as  hereafter  jated.  The  rule 
was  resisted- on  the  following  fects.  -  Daniel  Holly  obtained  judg- 
ment against  Schroter,  on  wSich  a  JL  fa.  and  n  ca^  $a.  were  issued. 
Under  the  ca.  $a.  Schroter  was  arrested,  and  had  remained  in  close 
confinement  about  a  year,  and  declared  his  intention  to  die  in  jail 
before  he  would  pay  the  debt  Holly  was  insolvent,  and  Schroter's 
jail  fees,  amounting  to  about  $100,  were  unpaid.  The  sherifif  claim- 
ed that  these  fees  should  be  paid  out  of  the  money  collected  by  him. 
Holly  contended  that  the  money  should  be  paid  to  him,  and  Schroter 
contended  that  he  was  entitled  to  receive  it.  His  Honor  refused  to 
make  apy  decision  in  the  case,  and  discharged  the  rule.  Schroter 
appealed,  on  the  ground  that  his  Honor  shouM  have  declared  the  law 
of  the  case,  and  ordered  the  money  to  be  paid  to  him.  Holly  and 
the  sherifif  also  appealed. 

Levy,  for  Schroter. 
dinUm  4  Hanna^  contra. 

Ourioy  per  Johhson,  J.  The  cases  of  Richbowrg  vs.  West,  1 
Hill,  309,  and  Mazyck  <^  Bell  vs.  C&U^  are  full  upon  the  points,  that 
the  arrest  of  a  defendant  upon  a  co.  f a.  is  prima  facte  a  satisfaction 
of  the  debt,  so  long  as  the  defendant  remains  in  custody,  and  that  the 
plaintififcannot  proceed  upon  his^S.  fa,  so  long  as  he  is  in  custody  under 
the  ca,  sa.  It  is  very  clear,  therefore,  that  Holly  has  no  right  to  the 
fund  in  court,  for  he  has  the  body  of  his  debtor  m  satisliiction  of  his 
debt  I  think  it  is  equally^  clear,  that  the  sherifif  has  no  right  to  the 
fund.  At  the  common  law,  neither  the  sherifif  nor  the  plaintifif  was 
bound  to  provide  for  a  debtor  in  execution^  he  was  obliged  to  *'  starve 
in  the  name  of  Qod,"  unless  he  was  able  to  maintain  himself,  or  his 
friends  would  do  it  for  him.  At  the  common  law,  therefore,  the 
sherifl  had  no  right  to  look  to  the  debtor  in  execution  for  his  subsis- 
tence, unless  upon  a  contract  to  pay,  and  there  is  no  Act  of  tho 
Legislature  which  ffives  him  any  remedy  a^inst  the  debtor.  The 
Act  of  1817  gives  the  sherifif  a  remedy  agamst  the  plaintifi!*,  in  case 
of  the  inability  or  refusal  of  the  defendant  to  pay  the  fe^,  but  that 
fives  him  no  right  against  the  defendant  I  am  not  prepared  to  say, 
duU  the  mere  act  of  accepting  subsistence  at  the  hands  of  the  sherifil) 
would  not,  under  the  circumstances,  raise  an  implied  promise  to  pay 
for  it,  if  the  debtor  was  able;  but  conceding  that  it  does,  that  gives 
him  only  a  right  of  action,  and  could  not  be  adjudged  in  the  form  of 
a  rule.    The  order  of  the  circuit  court  is  therefore  reversed. 

(yNsALL  and  Harpbr,  JJ.  concurred. 
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Slander.  Words  charging  the  plaintiff  with  having  docked  or 
cut  off  the  tail  of  defendant's  horse,  are  not  actionable  p«r  se. 

The  Act  of  1789  against  "marking,  branding  or'  disfiguring" 
horses,  cows,  ^c.  applies  only  to  such  fraudulent  marking,  brand- 
ing or  disfiguring,  as  is  intended  to  prevent  the  owner '  from  knowing 
his  property. 

'i*he  stables  of  one  Norris  were  burnt  down,  and  some  time  after 
the  defendant  said  to  the  plaintiff.  "  Some  tim^  ago  Mr.  Norris'  sta- 
bles were  burnt,  and  I  lost  my  horse,  and  public .  opinion  says  you 
was  the  author  of  it ;  and  what  public  opinion  says,  I  believe  to  be 
right"  Held^  that  if  the  stables  were  within  the  curtilage,  as  al- 
leged in  the  declaration,  the  words  imputed  arson  to  the  plaintiff)  and 
were  therefore  actionable. 

The  proof  was,  that  the  stables  were  situated  on  the  lot  in  the  vil- 
lage of  Union ,  on  which  Norris  lived,  about  sixty  yards  from  his 
dwelling  house,  and  were  separated  from  it  by  t  fence.  Held^  that  if 
the  stables  u  ere  so  near  the  dwelling  house  that  the  burning  of  them 
would  probably  endanger  the  dwelling,  then  it  might  be  arson  to 
b(irn  them ;  and  that  it  wais  a  question  of  fact  ipr  th0  jury  to  decider 
whether  they  were  so  situated. 

Any  out  house  contributary  to  the  mansion,  as  a  kitchen,  stable, 
barnj  6lc,  if  so  situated  that  the  burning  of  it  would  probably  endan- 
ger the  mansion,  is  within  the  protection  of  the  law  against. arson. 

Words  charging  the  plaintiff  with  having  killed  defendant's  horse 
in  the  night  time,  are  actionable  pet  se^  because  for  such  an  ofietice 
the  plaintiff  might  be  punished  under  the  statute  22  and  23  Ch.  2, 
c  7,  making  it  felony,  maliciously,  unlawfully  and  willingly,  to 
kill  or  destroy  any  horse,  &c.  in  the  nighttime. 

Words  are  in  themselves  actionable  if  they  impute  to  the  plaintiff 
a  crime  involving  moral  turpitude,  or  which  would  subject  him  to  in- 
iambus  punishment 

The  office  of  an  inuendo  is  to  explain  what  was  said  before,  and 
which,  without  it,  would  be  uncertain..     Where,  therefore^  the  sense 
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and  meaoiiig  are  perfect  without  it,  it  iB  useless,  and  may  be 
as  surplusage. 

Plaintiflr,  in  his  deelaradon,^  alleged  the  speaking  of  words  by  the 
defendant,  which  plainly  imputed  to  the  plaintiff  the  crime  of  .mali- 
ciously killing  (burning  to  death  in  the  stable)  a  horse  in  the  ntgltt 
time,  and  by  inqendo  alleged  that  defendant  intended  to  charge 
hjni,  the  plaintiff,  with  arson.  Heldj  thai  the  inuendo  might  be  re- 
garded as  surplusage,  and  the  declaration  sustained,  although  the 
words  alleged  and. proved  did  not  impute  arson  to  the  plaintiff 

Before  Martin,  J.  at-  Union^  Spring  JVm,  1832. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  fol- 
lows : 

''The  words  charged  in  the  plaintiff's  declaration,  were, 
in  the  first  count,  ''some  time  afi:o  Mr.  Norris'  stables  were 
burnt,  and  I  lost  my  horse,  and  public  opinion  says  you 
was  the  author  of  it,  and  what  public  opinion  says,  I  be- 
lieve to  be  rii(:ht."  Second  count-  That  in  speaking  to 
plaintiff  in  relation  to  burning  the  stabfes  and  docking  the 
horse,  the  defendant  said  to  plaintiff,  "  public  opinion  says 
you  did  it,  and  I  am  not  sure  bqt  what  public  opinion  is 
right."  In  both  these  counts,,  the  plaintiff,  by  inuendo, 
alleged  that  defendant  intended  to  charge  him  with  i^rson. 
The  third  count  contained  the  same  charge  as  to  the  horse. 
The  fourth  the  same  as  to  the  burning  the  stable.  The 
fifth,  that  public  opinion  charged  plaintiff  with  burning 
the  stable;  inuendo  that  he  intended  .to  charge  him  with 
arson.  It  appeared  that  Norris'  stables,  which  were  situa- 
ted on  the  lot  upon  which  he  lived,  about  sixty  yards  from 
the  mansion,  and,  as  tht^  witness  thought,  with  a  fence  be- 
tween, had  been  burped  in  the  nighttime]  and  the  night 
before  the  speaking,  of  the  words  for  which  the  action  was 
brought,  the  defendant's  horse,  wi(h  others,  had  been 
swabbed  (as  the  witness  ternfied  it)  in  Norris'  stables.  The 
defendapt  came  into  the  plaintiff's  bouse,  and  in  presence 
of  witness  and  another,  said,  with  some  agitation,  to  plain- 
tiff, "  I  hav^  something  to  say  which,  may  hurt  your  feel- 
ings. Some  time  ag:o  Norris'  stables  were  burnt,  and  I 
lost  a  horse ;  last  night  my  horse  was  docked,  and  public 
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opinioQ  charges  yon  with  it."  The  plaintiff  asked  if  be 
charged  him  with  the  oflence;  defendant  answered  hedid 
Dot.  The  plaintiff  then  asked  what  he  meant  by  public 
opinion,  atid  defendant  replied  :  '*  what  every  body  says, 
and  I  am  not  so  sure  but  what  public  opinion  is  rigrht." 
The  witness  nnderstood  defendant  as  speaking  in  refer- 
ence to  the  burning  the  stables,  and  docking  or  swab- 
bing the  horse  ;  and  he  regarded  it  as  tantamount  to  charg- 
ing plaintiff  with  both  those  acts.  But  the  question  pro- 
pounded by  plaintiff  to  defendant,  when  the  charge  was 
made,  was,  **do  you  charge  me  with  docking  your  horse?" 
to  which  the  defendant  answered  by  reference  to  public 
opinion,  as  before  stated.  The  defendant,  in  another  con- 
versation, with  Bates,  in  (he  presence  of  McJunkin,  con- 
cerning the  burning  of  Norris'  stable,  and  the  docking  of 
his  (defendant's)  horse,  said  "  it  was  the  general  opinion," 
or  public  opinion,  that  plaintiff  did  it.  He  (defendant) 
did  not  charge  plaintiff  with  it,  or  express  any  opinion  as 
to  the  correctness  of  the  charge.  McJunkin,  in  relating 
the  conversation  alluded  to  by  Bates,  said  that  defendant 
said  public  opinion  charged  plaintiff  with  it,  and  he  under- 
stood him  to  allude  to  the  burning  of  the  stable,  for  he 
heard  nothing  as  to  the  docking  of  the  horse.  There  was 
a  great  variety  of  testimony  as  to  the  good  character  of  the 
plaintiff,  to  shew  malice  in  defendant — that  public  opinion 
bad  never  charged  him  with  this  offence,  Ac. — and  there 
was  much  testimony  on  the  part  of  defendant,  in  answer 
to  all  that  plaintiff  proved.  But  as  the  grounds  of  appeal 
do  not  seem  to  render  this  testimony  necessary  for  the  court, 
I  forbear  to  detail  it.  On  the  close  of  the  plaintiff's  testi- 
mony, the  defendant  moved  for  a  non-suit. 

First.  Because  the  burning  of  the  stable,  even  if  charg- 
ed by  the  defendant,  was  not  arson,  with  which,  it  was  al- 
leged by  plaintiff's  declaration,  the  defendant  intended  to 
charge  the  plaintiff. 

Second.  That  it  appeared  by  the  evidence,  that  the  horse 
had  only  been  disfigured  by  swabbing  his  tail ;  and  that 
this  is  not  such  a  disfiguring  as  is  punishable  by  indict- 
ment under  the  Act. 

nird.  That  the  plaintiff  had  failed  to  prove  any  cause 
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of  action  against  defendant,  since  the  latter   expressly  de- 
nied that  he  charged  plaintiff  with  the  oflSsnce. 

''  As  to  the  first  ground.  The  Act  of  1670,  8  Brev.  Dig. 
36,  makes  it  felony  to  burn  or  cause  to  be  burnt  any  neks 
of  hay,  barns  or  other  houses  or  buildings.  If,  therefore, 
the  plaintiff  had  burnt  Norris'  stables,  he  was  guilty  of  fel^ 
ony  under  that  statute ;  and  the  charge,  if  false,  I  could 
not  doubt  was  actionable.  The  objection,  however,  was 
that  plaintiff,  by  his  declaration,  had  alleged  that  defendant 
had  charged  him  with  arson,  when  the  words,  if  proved, 
did  not  amount  to  arson.  There  can  be  no  doubt  that 
giving  character  to  the  offeuce  charged,  will  not  make  the 
words  actionable,  if  they  be  not  so  without  it ;  and  I  con* 
eeive  it  equally  true,  that  if  the  words  spoken  charged  the 
plaintiff  with  an  offence  for  which  he  may  be  indicted, 
and  if  convicted,  rendered  infamous,  they  are  actionable, 
although  they  do  not  impute  an  offence  of  the  technical 
character,  or  subject  the  plaintiff  to  the  punishment  which 
had  been  intended  or  understood.  Thus,  i(  one  say  you 
stole  A's  horse,  and  the  plaintiff  in  declaring  on  the  these 
words,  were  to  allege  that  defendant  intended  to  charge 
him  with  felony,  without  benefit  of  clergy,  this  would  not 
prevent  his  recovery,  for  the  words  spoken  were  actionable, 
and  it  is  the  inuendo  only  which  is  erroneous.  If  it 
were  otherwise,  then  it  would  follow  that  the  plaintiff  was 
bound  to  prove  to  the  letter  every  inuendo  in  bis  decla- 
ration. The  words  proved  in  this  case  imputed,  as  I  sup- 
posed, a  felony  to  the  plaintiff;  on  that  ground  they  were 
actionable.  If,  as  alleged  by  plaintiff,  the  defendant  in- 
tended to  charge  him  with  arson,  when  the  words  used  did 
not  fix  on  him  an  offence  of  so  high  a  grade,  it  was  an  ag- 
gravation of  which  the  jury  were  to  judge,  although  the 
language  was  not. so  strong  as  the  defendant  might  have 
intended  it  to  be.  If  one  say  to  another,  you  are  guilty  of 
burglary,  for  you  stole  goods  from  A's  store,  it  would  sure- 
ly be  actionable,  although  the  stealing,  as  charged,  did  not 
amount  to  burglary.  So,  here,  if  the  defendant  charged 
plaintiff  with  felony,  it  was  actionable,  although  it  was  not 
arson,  as  the  defendant,  according  to  plaintiff's  declaration. 
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intended  to  make  it.  The  motion  for  a  non-euit  was  there- 
fore overruled  on  this  ground: 

''I  did  not  think  the  words  charged  as  to  the  docking  of 
the  horse  actionable,  because  not  a  disfiguring  within  the 
Act,  and  so  charged  the  jury.  The  third  ground  was  en- 
tirely for  the  jury,  and  therefore  the  motion  was  overruled 
on  that  ground.  In  relation  to  the  grounds  now  relied  on 
for  a  nonsuit,  I  would  remark  first  as  to  the 

^'  Second.  The  witness  was  very  clear  as  to  his  under- 
standing that  defendant  charged  plaintiff  with- both  offen- 
ces, but  I  stated  to  the  jury  that  if  they,  after  all  they  had 
heard,  believed  the  defendant  alluded  only  to  the  docking 
of  the  horse,  they  should  find  for  defendant. 

*'  Fourth.  The  same  remark  is  applicable  to  this  ground 
of  appeal. 

^'  Fifth  and  Sixth.  The  counsel  is  mistaken  in  supposing 
that  I  refused  the  nonsuit  on  the  ground  that  the  words 
proved  amounted  to  a  charge  of  arson.  I  stated  that  1 
was  not  prepared  to.  say  this  was  not  a  building  so  far 
'<  contributary  to  the  mansion,^'  as  said  by  the  court  in  1 
N.  and  McC.  584,  as  to  make  the  burning  arson.  But  I 
refused  the  motion  entirely  on  the  ground  that,  whatever 
difference  of  opinion  might  exist  as  to  the  charge  of  ar- 
son, the  words  of  themselves  imputed  a  felony  to  the  plain^ 
tiff.     The  plaintiff  had  a  verdicL" 

The  defendant  appealed,  and'  renewed  his  motion  for  a 
nonsuit,  on  grounds  with  which  the  Reporter  has  not  been 
fiirnished. 

Curia,  per  Johnson,  J. — Before  I  proceed  to  consider 
the  leading  questions  in  this  case,  1  propose  to  dispose 
of  that  class  of  words  which  go  to  charge  the  plaintiff 
with  cutting  off  the  tail,  or  swabbing  defendant's  horse. 
These  are  clearly  not  actionable  in  themselves,  because  they 
do  not  impute  to  plaintiff  any  crime  which  would  have 
subjected  him  to  legal  punishment.  At  common  law  a 
civil  action  would  lie  for  that  injury,  and  it  is  insisted  that 
under  the  Act  of  1789,  P.  L.  486^  it  is  an  offence  for  which 
an  indictment  would  tie.  That  Act  provides  that  if  any 
person  shall  be  convicted  of  wilfully  and  knowingly  mart- 
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ut^)  branding,  or  disfiguring  nny  horse,  mare,  colt,  cSm^., 
cow,  bull,  steer,  <6c.,  he  shall  forfeit  £20  for  each,  and  in 
case  of  non-payment  shall  be  publicly  whipped.     The  same 
Act  also  provides  against  stealing  of  horses,  cattle,  sheep, 
goats,  and  for  marking,  branding,  or  disfiguring  them.     At 
that  time  the  raising  of  stock  was  a  general  object  of  pur* 
suit  in  the  country,  and  constituted  a  considerable  portion 
of  the  revenue  of  the  citizens.     The  stock  of  each  was 
distinguished  from  the  other  by  their  natural  or  such  arti- 
ficial brands  and  marks  as   the  owner  misrht  think  proper 
to  place  upon  them,  and  to  prevent  the  alteration  of  these 
marks  for  the  purpose  of  defrauding   the  owner,  was  evi- 
donily  the  object  of  this  provision  of  the  Act.     Now  there 
is  certainly  nothing  in  the  mere  cutting  off  the  hair  of  a 
horse's  tail  that  is  of  itself  calcnkted  so  to  disfigure  him 
tlHtt  the  owner  would  not  know  him  again  ;  nor  w&s  there 
anything  in  the  manner  of  speaking  the  words  calculated 
to.  oonvey  the  idea  that  defendant  imputed  that  intention  to 
the  plaintifil     They  therefore  import  no  crime  for  which 
plaintiff  could  have  been  indicted. 

Ill   considering  the  other  questions  which   have  been 
raised  it  will  be  necessary  to  premise  that  this  is  a  motion 
for  a  nonsuit  only,  and  upon   a  question  put  by  the  court 
to  the   counsel,  he  has  declined  to  accept  a  new  trial,  al- 
though   the  court  might  be  of  opinion,  that   there  were 
grounds   to  authorize  it.     It  is   therefore  unnecessary  to 
euquire  whether  the  witness,.  W,  JK.  Clowney,  was  or  was 
not  properly  permitted  to  give  his  own  constructiotl  to  the 
words  spoken,  and  whether  the  judge  on  circuit  misdirected 
the  jury  as  to  matters  of  law  or  fact,  for  these  have  never 
*been  allowed  as  grounds  of  nonsuit,    but  for  a  new  trial. 
The  case  is  then  resolved  into  the  questions  :     1st.  Wheth- 
er the  words  laid  in  the  declaration  are  actionable,  and  2d. 
Whether  they  are  sufficently  proved.     The  colloquium  on 
Ihe  £rst  count  in  the  declaration  states  :    ^*That  a  certain 
stable,  being  one  of  the  out^houses  on  the  premises  and 
within  the  curtilage  of  the  dwelling-house  situated  thereon 
belonging  to  one  Joseph  Reed  and  others,  and  then  occu- 
pied by  one  James  Norris,   had  been   burnt  down  in   the 
night  time,  in  which  was  consumed  a  horse  belopging  to 
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the  said  Joseph  (the  defendant,)  and  that  in  a  conversation 
concerning  the  burning  of  the  said  stables,  <frc.,  the  defen- 
dant said  to  the  plaintiff,  '  Mr.  Gage,  some  time  ago  Mr. 
Norris'  stables  were  burnt,  and  I  lost  my  horse,  and  pnbli^ 
opinion  says  you  was  the  author  of  it,  and  what  public 
opinion  says  I  believe  to  be  right ;'  "  (inuendo  that  he  was 
guilty  of  arson.)  The  words  were  proved  precisely  as 
laid  ;  and,  when  connected  with  the  colloquium,  amount 
in  terms  to  the  common  law  definition  of  arson — the  burn- 
ing of  an  out-house  within  the  curtilage  of  the  mansion- 
house — and,  so  understood,  it  is  not  denied  that  the  words 
are  actionable :  but  it  is  insisted  that  the  proof  does  not 
sustain  the  averment  that  the  stable  was  within  the  cuKil- 
age  of  the  dwelling-house.  The  proof  is  that  the  stable 
burnt  was  situated  on  the  same  lot  with  the  dwelling-bonse 
in  the  village  of  Union,  at  the  distance  of  about  sixty  yards 
from  it,  and  was  separated  from  it  by  a  common  fence.  1 
have  not  been  able  to  ascertain  that  there  is  any  precise 
rule  by  which  to  distinguish  between  out-bouses  that  are 
or  are  not  under  the  same  protection  which  the  law  affords 
to  dwelling-houses  considered  apart  from  them.  Hawkins 
says  that  the  dwelling-house  and  the  out-buildings,  as  barns 
and  stables,  adjoining  thereto,  and  also  barns  full  of  com, 
whether  they  be  adjoining  to  the  house  or  not,  are  the  sub- 
ject of  arson.  1  Hawk.  P.  C.  ch.  38.  Bast  says  that  it 
extends  not  only  to  the  dwelling-house,  but  to  all  out-hou- 
ses that  are  parcel  thereof,  though  not  adjoining  thereto, 
East  P.  C.  1020y  and  refers  to  his  chapter  on  the  subject  of 
burglary,  lb.  492,  as  being  identical  in  this  respect  to  the 
crime  of  arson,  and  as  furnishing  illustrations  of  the  sub- 
ject. He  then  observes  that  the  term  mentioned  ^'  not  only 
includes  the  dwelling-house,  bnt  also  the  out-houses,  such 
as  barns,  stables,  cow-houses,  dairy-houses,  and  the  like,  t^ 
they  he  parcel  of  the  fnessuage,  though  they  be  not  under 
the  same  roof  or  joining  contiguous  to  it."  But  it  is  diffi- 
cult to  reconcile  the  cases  which  he  puts  by  way  of  illus- 
tration. In  one. place  it  was  held  to  be  burglary  to  break 
a  back-house  eight  or  nine  yards  distant  from  the  dwelling- 
house  and  united  to  it  only  by  a  paling.  Whilst  in  Oar- 
landft  case  the  breaking  of  an  out-house  used  in  common 
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with  the  dwelling-house,  and  separated  only  by  a  passage 
of  eight  feet,  was  held  not  to  be  burglary,  on  the  ground 
that  it  was  not  within  the  same  curtilage  or  common  fence ; 
and  so,  in  Eggington^s  case,    lb,  494,  it  was  held  not  to 
be  burglary  to  break  into  a  centre  building  in  which  trade 
Was  carried  on,  although  it  was  under  the  same  roof  with 
the  dwelling-house,  because  there  was  no  internal  commu-^ 
nication  between  them.     But  in  Qraydoria  case  the  break- 
ing of  a  barn   was  held  to  be  burglary,  although    it  was 
separated    from  the  dwellinc[-house  by  a  stable,  a  cottage 
and  cow-house,   because  it  was  under  the  same  roof.     lb. 
493.     In  Oinns*  case,  1  N.  and  McC.  586,  Judge  Nott  re* 
marks  that  to  constitute  an  out-house  parcel  of  a  mansion* 
house  it  must  be  some   how  connected  with    or  contribu* 
tary  to  it,  as  a  kitchen  or  smoke-house,  or  such  other  as  is 
usually  considered  as  a  necessary  appendage  to  a  dwelling- 
bouse.     There  is  then   great  difficulty  in  prescribing  any 
rule  by  which  we  will  be  able  to  distinguish  between  such 
houses  as  do  and  such  as  do  not  come  under  the  protection 
of  the  dwelling-house,  and  in  case  of  difficulty  we  are  from 
necessity  obliged   to  resort  to  principle.     In   Ginns^  case 
Judge  Nott  remarks  that  the  laws  against,  burglary — and 
the  same  reason    applies  to  those  against  arson — were  de« 
signed  as  a  personal  protection  to  the  owner  and  his  fami- 
ly— an  immunity  afforded  to  a  man's  dwelling  or  mansion- 
house,  which  is   considered  as  his  castle  and  a  sanctuary 
to  all  who  are  within  it.     Without  such  a  protection  the 
repose  of  a    man  would  be  liable  to  be  disturbed  by  the 
burglar  :    he  might  be  despoiled  of  his  goods  and  his  life 
perilled  by  a  rencounter  with  the  midnight  robber,  and  so 
by  the  still  more  desperate  deeds  of  the  incendiary.     I  ap- 
prehend, therefore,  that  whatever  act  is  in  itself  calculated 
to  produce  these  consequences,  consummates  the  offence. 
Out-houses,  such  as  kitchens,    stables,  barns,  iftc,  are  in- 
dispensably necessary  to  our  comfort  and  convenience,  and 
renders  it  necessary  that  they  should,  even  in  country  pla- 
ces, be  located  contigruous  to  the  dwelling-house ;  and,  in 
towns  and  villages,  they  must,  in  general,  be  so  located,  for 
the  want  of  space ;  and  when  an  oat-house,  thus  necessary 
Co  a  dwelling-house,  is  so  situated  that  the  burning  of  it 
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would  probably  endanger  the  dwellingf-house,  whether  it 
be  under  the  same  roof  or  within  the  same  common  fence, 
all  the  evils  intended  to  be  guarded  against  are  involved  to 
the  same  extent  as  if  the  dwelling-house  itself  bad  been 
set  on  fire,  and  for  that  reason  the  same  protection  ought 
to  be  extended  to  them  ;  and  that  appears  to  me  to  be  the  only 
true  rule.  If  the  building  set  on  fire  is  one  appropriated 
to  ordinary  domestic  uses,  and  is  situated  so  near  to  the 
dwelling-house  as  probably  to  endanger  it,  then  it  is  arson 
to  burn  it,  and  not  otherwise.  Whether  the  house  charged 
to  have  been  burned  in  this  case  was  so  situated  or  not,  is 
a  question  of  fact,  which  the  court  are  not  competent  to 
determine,  and  one  indeed  on  which  the  jury  have  not 
passed,  because  it  was  not  submitted  to  them  ;  and  although 
that  might  be  good  on  a  motion  for  a  new  trial,  it  clearly 
is  not  for  a  nonsuit. 

There  is  another  ground  on  which  this  motion  must  be 
refused.  The  words  charged  impute  another  crime  to  the 
plaintiff.  The  killing  of  the  defendant's  horse  in  the  night 
time — burning  him  in  the  stable.  The  statute  22  and  23 
Car.  2,  ch.  7,  P.  L.  80,  made  of  force  in  this  State,  makes 
it  felony  for  any  one,  in  the  night  time,  maliciously,  unlaw- 
fully, and  willingly  to  kill  any  horse,  cSm^.,  and  to  avoid  the 
sentence  of  death  allows  the  offender  to  elect  transportation 
for  seven  years.  In  Kir  pat  Helens  case,  2  Brev.  Dig.  35, 
note,  it  became  a  question  whether,  as  transportation  was 
not  authorized  by  our  laws,  the  offender  could  be  punished 
at  all ;  and,  although  it  was  not  directly  decided,  Judge 
Brevard  indicates  very  clearly  his  own  opinion  that  the 
offender  was  notwithstanding  punishable  ;  and  I  recollect 
also  the  case  of  one  Donevant,  who  was  convicted,  before 
the  late  Mr.  Justice  Waties,  at  Union  Court-House,  for  ma- 
liciously killing  a  horse  in  the  night  time.  He  was  in 
doubt  as  to  that  question,  and  reserved  it  for  the  considera- 
tion of  the  Constitutional  Court,  and  by  the  advice  of  all 
the  Judges,  Done  van  t  was  sentenced  to  fine  and  imprison- 
ment. The  rule  laid  down  in  Brooker  vs.  Coffin^  5  Johns. 
R.  191,  is  that  words  are  in  themselves  actionable  if  they 
impute  to  the  plaintiff  a  crime  involving  moral  turpitude, 
or  subject  him  to  infamous  punishment  j  and  it  will  not  be 
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questioned  that  moral  turpitude  enters  into  the  offence  of 
maliciously  killing  a  horse  in  the  night  time.  It  may  be 
said  that  the  burning  of  the  horse  does  not  support  the  in- 
uendo  that  plaintiff  was  guilty  of  arson.  The  office  of 
an  inuendo  is  to  explain  what  was  said  before,  and  which 
without  it  would  be  uncertain,  and  is  useless  where  the 
sense  and  meaning  is  perfect  without  it,  and  may  be  re- 
garded as  surplusage.  1  Ch.  PI.  383.  If  then  the  collo- 
quium and  the  words  spoken  are  taken  together,  they  con- 
tain a  plain  and  direct  charge  against  the  plaintiff  of  kill- 
ing the  defendant's  horse  in  the  night  time,  and  in  the  ab- 
sence of  any  thing  else  the  law  implies  that  it  was  wilful- 
ly and  maliciously  done,  thus  making  the  charge  of  the  of- 
fence complete  without  the  aid  of  the  inuendo. 

Motion  dismissed. 

O'Neall,  J.  concurred. 

Harper,  J.  I  concur,  on  the  ground  that  the  words  as 
laid  sufficiently  import  a  charge  of  arson,  and  that  on  that 
ground  there  was  evidence  enough  to  go  to  the  jury. 


John    Robertson^   adm^r.   of   Asa   Singleton,  vs.    Isaac 

Woodward. 

Defendant  took  possession  of  a  slave  as  agent  of  the  plaintiff's  in- 
testate, and  afterwards,  on  demand  by  the  plaintiff,  refused  to  deliver 
her  np.  Heldj  in  ao  action  of  trover  for  the  conversion,  that  defend- 
ant might  defend  the  action  by  shewing  that  plaintiff's  intestate  had 
sold  the  slave  before  he,  the  defendant,  took  possession  of  her — that 
defendant  had  been  informed  of  the  sale,  and  was  authorized  to  defend 
this  action  for  the  benefit  of  the  purchaser. 

This  was  an  action  of  trover  for  a  negro  woman  named 
Dinah;  tried  before  Richardson,  J.     John  Crosswell  testi- 
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fied  that  he  knew  Dinah  as  belouging  *  to  Asa  Singleton. 
That  in  January,  1822,  Dinah  being  run  away,  and  Asa 
Singleton  about  to  go  to  the  West,  he,  Asa  Singleton,  told 
the  witness  to  take  Dinah  and  hire  her  out.  The  witness 
did  get  possession  of  Dinah,  and  hired  her  out  for  about 
two  years,  when  the  defendant  demanded  and  took  posses- 
sion of  her  under  a  power  of  attorney  from  Asa  Singleton. 
A  demand  and  refusal  were  proved. 

The  defendant  offered  in  evidence  a  bill  of  sale  from 
Asa  to  Seth  Singleton  for  Dinah,  dated  1st.  February, 
1822:  also  separate  powers  of  attorney  to  the  defendant 
from  Asa  and  Seth  Singleton.  The  defendant  then  offered 
to  prove  that  Asa  and  Seth  Singleton  resided  in  the  West ; 
that  Seth  always  claimed  Dinah,  and  had  recently  sent  the 
defendant  the  bill  of  sale  for  her,  for  the  purpose  of  ena- 
bling  him  to  defend  this  action.  His  Honor,  the  presiding 
Judge,  overruled  the  defence,  holding  that  the  defendant, 
having  taken  possession  of  Dinah  as  the  property  of  Asa 
Singleton,  could  not  set  up,  by  way  of  defence,  a  title 
in  a  third  person.  Verdict  for  the  plaintiff.  The  defend- 
ant appealed. 

Curiay  per  Johnson,  J.  The  rule  very  clearly  is  that 
laid  down  in  Manning  vs,  Norwood,  2  Mill,  374.  The 
bailee  of  a  chattel  cannot  call  in  question  the  bailor's 
right  of  property  in  it,  in  an  action  brought  against  him 
to  recover  it.  This  is  the  general  rule,  and  the  principle 
upon  which  it  proceeds  is,  that  the  bailee  ought  not  to  be 
allowed  to  avail  himself  of  the  advantage,  derived  from  a 
confidence  reposed,  which  possession  gives  him.  But  the 
principle  does  not  hold  when  the  return  of  the  possession 
would  subject  the  bailee  to  the  value  of  the  property. 
What  is  the  situation  of  these  parties  1  The  defendant 
took  possession  of  the  negro  under  the  authority  of  Asa 
Singleton.  Seth  Singleton  gives  him  notice  that,  before 
that  time,  Asa  had  sold  and  transferred  the  negro  to  him, 
and  he  exhibits  a  bill  of  sale  as  proof  of  that  fact.  If  de- 
fendant restore  the  possession  to  Asa  after  this  notice,  it  is 
unquestionably  a  conversion,  and  he  would  be  liable  to 
Seth.  He  stands,  then,  in  the  situation  of  a  stake-holder, 
who,  if  be  acts  at  all,  must  act  upon  his  own  responsibili- 
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ty,  as  in  the  case  of  Bur  rough  vs.  Skinner^  5  Bur.  2639, 
where  the  defendant,  an  auctioneer,  had  undertaken  to  sell 
an  interest  in  lands  to  the  plaintiff,  who  paid  him  a  deposit 
of  £50,  hut  on  a  well  founded  objection  to  the  circumstan- 
ces connected  with  the  sale,  she  declined  periecting  the 
contract,  and  brought  this  action  to  recover  the  deposit ; 
and  it  was  held  that  she  was  entitled  to  recover  ;  and  the 
court  say  be  was  a  stake-holder,  a  mere  depositary  of  the 
£S0,  and  ought  not  to  have  parted  with  it  till  such  time  as 
the  sale  was  finished  and  completed,  and  it  should  appear 
in  the  event  to  whom  it  properly  belonged. 

As  observed  in  Manning  vs,  Norwood^  there  is  a  striking 
analogy  between  this  rule  and  that  which  denies  to  the 
tenant  the  right  to  call  in  question  the  title  of  his  landlord  ; 
and  yet,  in  McKie  vs.  Garlington^  3  McC.  276,  where  the 
tenant  in  an  action  at  the  suit  of  the  landlord  disclaimed, 
a  stranger  was  allowed  to  come  in  and  controvert  his  title. 
Here,  the  defendant  disclaimed  any  right  to  the  negro  him- 
self, and  offered  to  prove  that  Seth  had  sent  him  Asa's  bill 
of  sale,  for  the  purpose  of  defending  this  action,  and  thus, 
in  effect,  constituting  him  his  agent  for  that  purpose. 

The  rule  in  Manning  vs.  Norwood  does  not,  therefore, 
apply :  1st.  Because,  by  restoring  the  possession  to  plain- 
tiff, the  defendant  would  subject  himself  to  an  action  at 
the  suit  of  Seth  ;  and  2d.  Because,  in  effect,  it  is  Seth,  and 
not  the  defendant,  who  controverts  his  right. 

Motion  granted. 

O'Neall  and  Haepeb,  JJ.  concurred. 


Nathaniel  Foster ^  ex^or.  of  John  Foster ^  vs.  TTiomas  Brawn. 

The  plaintiff,  an  executor,  fraudulently  aided  A.  B.  in  obtaining 
administration  of  his  testator's  estate,  representing  that  the  paper  sup- 
posed to  be  a  will,  was  a  nullity.  A.  B.  sold  or  gave  away  a  negro 
of  the  estate,  and  afterwards  the  letters  of  administration  were  re- 
voked, and  the  will  proved.  Held^  that  the  plaintiff,  as  executory 
could  not  recover  the  negro  from  the  purchaser  or  donee — that  be- 
ing a  particeps  eriminis  in  the  fraud  by  which  administration  was 
obtained,  A.  B.  must  be  regarded  as  having  acted  under  his  authority. 

Before  Martin,  J.  at  Unionj  Springy   Term^  1832. 

This  was  an  action  of  detinue  for  a  negro.  John  Fos- 
ter, the  plaintiff's  testator,  gave  the  pHncipal  part  of  his 
estate  to  his  widow  for  life,  and  part  to  an  idiot  son  in  fee. 
Ajfter  the  death  of  the  testator,  George  S.  Foster,  the  eld- 
est son,  applied  to  the  ordinary  for  administration,  stating:, 
in  the  presence  of  the  plaintiff,  who  then  had  the  will  in 
his  pocket,  that  the  paper  supposed  to  have  been  a  will, 
had  been  shewn  to  Col.  Gist,  and  that  he  had  pronounced 
it  a  nullity.  Having  obtained  administration,  George  S. 
Foster  sold  the  whole  of  the  personal  estate  in  December, 
1823,  when  plaintiff  was  present.  At  this  sale,  George  S. 
Foster  bought  the  negro  in  dispute,  at  a  full  and  fair,  if 
not  an  extravagant  price.  In  April  or  May,  1824,  the  ne- 
gro passed  into  the  possession  of  the  defendant,  the  son-in- 
law  of  George  S.  Foster.  It  was  very  clear,  from  the  ev- 
idence, that  Greorge  S.  Foster  was  a  shrewd,  intelligent  and 
artful  man — ^and  it  was  equally  well  established,  that  the 
plaintiff  was  very  far  his  inferior.  Yet  no  one  pretended 
that  be  was  not  capable  of  understanding  and  transacting 
ordinary  business,  as  well  as  other  men  of  his  class.  Ef- 
forts were  made  to  prove  that  George  S.  Foster  exercised 
great  authority  and  control  over  the  plaintiff,  but  there  was 
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nothing  from  which  such  a  conclusion  could  be  drawn. 
The  testator,  John  Foster,  had  been  blind  for  several  years 
previous  to  his  death,  and  George  had  managed  his  busi- 
ness almost  exclusively  ;  yet  by  his  will  he  appointed  Na- 
thaniel executor,  and  when  George  took  out  administra- 
tion, Nathaniel  was  one  of  his  sureties.  Some  time  ailer 
administration  was  granted,  the  sureties  of  George,  having 
become  dissatisfied,  took  from  him  a  confession  of  judg- 
ment for  their  indemnity — and  his  administration  was  re- 
voked 19th  April,  1825.  He  made  no  returns  to  the  ordi- 
nary, except  an  inventory  and  an  account  of  the  sales. 
Several  witnesses  were  sworn,  to  establish  the  insolvency 
of  Qeorge  S.  Foster  at  the  time  of  the  sale,  or  when  the 
negro  passed  into  the  possesion  of  the  defendant,  but  the 
evidence  was  very  unsatisfactory.  The  defendant  having 
proved  his  possession  and  claim  of  the  negro  since  April 
or  May,  1824,  the  plaintiff  produced  a  bill  of  sale  made 
by  George  S.  Foster  to  the  defendant,  dated  the  6th  De- 
cember, 1825.  The  witness  who  proved  that  bill  of  sale, 
said  it  was  executed  the  day  of  its  date,  and  was  given 
because  the  defendant  stated  to  Foster  that  his  aflfairs  were 
unsettled,  and  he  had  nothing  to  shew  for  this  negro,  who 
had  been  in  his  possession  for  eighteen  or  twenty  months. 
He  understood  from  the  parties,  that  it  was  in  affirmation 
of  whatever  title  the  defendant  had  to  the  negro,  by  what 
had  previously  passed  between  them,  and  not  the  origin  of 
his  claim.  The  plaintifl*  also  gave  in  evidence  a  report 
made  by  the  commissioner  in  equity  in  relation  to  this 
claim. 

The  plaintiflf  contended :  first,  that  George  S.  Foster's 
purchase  was  void,  because  an  administrator  cannot  pur- 
chase at  his  own  sale.  Secondly,  that  as  he  could  not  do 
80,  the  property  was  still  of  the  estate ;  and  that  even  if 
the  purchase  by  Foster  was  good,  yet  the  gift  to  the  de- 
fendant was  void  as  against  his,  Foster's,  creditors,  of 
whom  the  plaintiff,  in  virtue  of  his  right  against  Foster  to 
an  account  of  the  estate  of  his  testator,  was  one.  The  ju- 
ry found  for  the  defendant,  and  the  plaintiff  appealed. 

Thomson,  for  the  motion. 
Dawkinsj  contra. 
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C«rta,  per  Johnson,  J.  The  principle  of  the  role,  that 
an  administrator  cannot  purchase  at  his  own  sale,  seems 
not  to  be  correctly  understood.  The  grant  of  administra- 
tion Tests  in  him  the  property  of  the  goods  of  his  intes* 
tate,  and  he  can  acquire  nothing  else  by  buying  at  his  own 
sale.  He  is  bound  to  account  for  the  value  of  the  goods 
which  come  to  his  possession,  and  a  sale  to  a  stranger  at 
a  public  vendue,  without  fraud,  is  conclusive  evidence  of 
value.  But  the  entire  control  which  the  administrator  has 
over  his  own  sale,  and  the  great  temptation  to  fraud,  has 
induced  the  courts  to  decide  that  the  price  at  which  he 
may  purchase,  shall  not  be  regarded  as  conclusive  of  the 
value.  It  is  in  the  nature  of  an  offer  made  by  him,  which 
those  entitled  to  the  amount  may  accept,  and  if  they  do, 
he  is  bound ;  but  if  they  are  able  to  shew  that  the  proper- 
ty is  of  greater  value,  he  must  account  accordingly.  And 
the  same  rule,  for  the  most  obvious  reasons,  must  prevail, 
whether  the  administration  was  fairly  or  fraudulently  ob- 
tained. In  either  case,  the  administrator  must  account  for 
the  value  of  the  goods,  and  the  mode  of  ascertaining  that, 
is  necessarily  the  same  in  both  cases.  I  cannot  perceive, 
however,  how  this  question  found  its  way  into  the  case. 
It  is  not  a  bill  in  chancery,  against  George  S.  Foster,  for 
an  account  of  his  administration,  but  detinue  against  a 
stranger  to  recover  a  negro,  which  the  plaintiff  claims  as 
belonging  to  the  estate  of  his  testator ;  and  the  whole 
foundation  of  it  rests  on  the  exemption  of  George  S.  Fos- 
ter from  the  account — for  if  the  plaintiff  recover  here,  he 
has  got  all  he  claims,  and  cannot,  in  addition  to  that,  re- 
quire an  account  of  the  value  of  the  negro  from  George 
S.  Foster.  All  the  other  questions  which  have  been  raised, 
I  had  thought  were  disposed  of  by  the  judgment  of  the 
court  in  this  cause,  at  May  Term,  1829,  and  it  would,  per- 
haps,  be  sufficient  to  refer  to  that  i^  authority.  I  will, 
however,  place  the  arguments  in  another  point  of  view,  in 
the  hope  that  it  may  put  an  end  to  their  repetition.  Ac- 
cording to  Seahrook  vs.  Williams^  3  McC.  371,  on  the 
death  of  the  testator,  his  goods  vest  immediately  in  the 
executor,  and  he  naay  dispose  of  them  as  he  pleases  before 
probate.     The  plaintiff  was  nominated  as  executor  in  the 
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will  of  his  testator,  and  with  the  will  in  his  pocket  he  stood 
by  and  aided  George  S.  Foster  in  obtaining  the  adminis* 
tration  of  the  estate,  with  the  knowledge  that  he  intended 
to  use  that  power  to  dispose  of  the  property  otherwise  than 
directed  by  the  will,  and  independent  of  the  power  which 
he  derived  from  the  grant  of  administration.  This  assent 
of  the  executor,  especially  in  respect  to  strangers,  invested 
him  with  the  property  in  the  negro  in  controversy,  and  ne- 
cessarily with  the  power  of  disposition,  and  he  has  dispos- 
ed of  him  to  the  defendant  How,  then,  can  the  plaintiff 
recover,  when  the  defendant  derives  his  right  from  the 
plaintiff  himself,  not  merely  in  his  own  right,  but  as 
clothed  with  the  powers  of  executor  to  the  whole  extent 
that  was  necessary  1  It  is  said  that  the  transfer  by  George 
S.  Foster  to  the  defendant,  was  subsequent  to  the  revoca- 
tion of  his  administration,  and  that  it  was  voluntary,  and 
therefore  void.  The  proof  is  very  full,  that  although  the 
execution  of  the  bill  of  sale  was  subsequent  to  the  revoca- 
tion of  the  administration,  it  was  only  in  confirmation  of 
a  sale  or  gift  before ;  but  regarding  the  act  as  done  under 
the  authority  of  the  plaintiff  himself,  it  is  wholly  immate- 
rial whether  it  was  done  before  or  after  the  revocation  of 
the  administration,  or  whether  it  was  with  or  without  an 
^equate  consideration.  He  had  the  power  to  give  away 
the  goods  of  his  testator  if  he  pleased,  and  whatever  may 
be  the  right  of  others,  surely  he  is  not  entitled  to  complain. 
He  is  partieeps  criminis. 
Motion  dismissed. 

O^BALL  and  Habpbb^  JJ.  concurred. 
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John  M.  Kinard  et  cH.  vs.  John  Riddlehoover  et  oL 

• 

Where  a  will  has  been  proved  in  common  form,  and  applicatios 
la  madA  requiring  it  to  be  proved  in  solemn  form,  if  there  is  no  exec- 
utor, or  administrator  cum  tetiamerUo  annexe j  in  existence,  the  parties 
interested  in  sustaining  the  will,^  whoever  they  may  be,  whether  lega- 
tees  or  the  representatives  of  deceased  legatees,  may  be  reqnired  to 
prove  the  will  in  solemn  form,  and  are  proper  parties  to  the  proceeding. 

Acquiescence  in  the  probate  of  a  will  in  common  form  for  four 
years  ^r  the  removal  of  all  disabilities,  will  preclude  the  parties  in 
interest  from  requiring  it  to  be  proved  in  solemn  form,  (a) 

After  the  death  of  U.  W.  in  1808,  a  paper  purporting  to  be  hia 
will,  in  the  hand  writing  of  J:  H.,  but  not  signed  or  witnessed,  was 
admitted  to  probate  in  common  form,  on  the  affidavit  of  J.  R,  which 
stated  ^'  that  he  drew  the  will  which  he  now  presents  to  prove,  at  the 
request  of  the  late  U.  W.,  agreeably  to  the  special  directions  of  the 
said  deceased ;  and  to  the  best  of  this  deponent's  knowledge  and  be- 
lief the  said  deceased  was  of  perfect  sane  mind."  On  application  re- 
quiring this  will  to  be  proved  in  solemn  form,  J.  H.  being  dead,  his 
affidavit,  which  remained  with  the  probate,  was  received  as  evidence, 
but  held  insufficient  to  prove,  the  will. 

The  requisites  necessary  to  sustain  the  probate  of  an  unfinished 
will  considered  by  the  court 

Before  O'Neall,  J.  at  Newberry^  Spring  Term^  1831. 

The  report  of  His  Honor,  the  presiding  Judge,  is  as 
follows : 

<'  This  was  an  appeal /rom  the  decision  of  the  Ordinary, 
on  an  application  of  the  appellees,  requiring  the  appellants 

(a.)  By  the  Act  of  1839,  11  Stat.  41,  application  for  probate  in 
solemn  form  must  be  made  "  within  four  years  next  after  probate  in 
common  form,  or  if  any  party  interested  be  subject  to  the  disability 
of  infancy,  then  within  four  years  next  after  such  disability  removed." 
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to  prov«  in  solemn  form  of  la\r  a  paper  purporting  to  be 
the  last  \rill  and  testament  of  Uriah  Wicker,  deceased. — 
The  following  are  the  facts  developed .  on  the  trial  before 
me  :  Uriah  Wicker  died  in  August,  1808,  leaving  a  widow, 
Catharihe,  brothers  and  sisters,  and  the  children  of  a  de- 
ceased brother,  bis  only  heirs.  One  of  his  heirs.  Dr.  An- 
drew Wicker,  attained  to  full  age  about  1826,  that  is,  he 
was  proved  to  be  about  twenty-six  years  of  age  at  the  time 
of  the  trial  before  me.  After  the  death  of  Uriah  Wicker, 
a  paper  purporting  to  be  his  will,  in  the  hand  writing  of 
Major  John  Hampton,  but  not  signed  by  the  deceased,  or 
witnessed  by  any  witness,  was,  on  the  13th  of  August,  1808, 
admitted  to  probate  by  the  Ordinary  of  Newberry  District, 
on  the  following  affidavit  of  John  Hampton  : 

<< '  Personally  appeared  before  me  John  Hampton,  who 
being  duly  sworn  on  the  Holy  Evangelists  of  Almighty 
Ood,  doth  make  oath  and  say,  that  he  drew  the  will  which 
he  now  presents  to  prove,  at  the  request  of  the  late  Uriah 
Wicker,  agreeably  to  the  special  directions  of  the  said  de- 
ceased ;  and  to  the  best  of  this  deponent's  knowledge  and 
belief  the  said  deceased  was  of  perfect  sane  mind.' 

''  By  this  paper  the  said  Uriah  gave  the  whole  of  bis 
estate,  real  and  personal,  to  his  wife  Catharine,  subject  to 
an  annuity  of  $90  to  be  paid  to  his  sister  Barbara,  if  she 
should  need  it.  Michael  Eigleberger  and  David  Hentz 
were  named  in  it  as  executors,  but  they  not  choosing  to 
qualify,  administration  cum  testamento  annexe  was  grant- 
ed to  the  widow  Catharine  :  she  afterwards  intermarried 
with  John  P.  Kinard,  who  thereby  became  possessed  of  the 
estate  of  Uriah  Wicker,  deceased.  Catharine,  the  widow 
and  relict  of  the  said  Uriah,  died  some  years  ago,  leaving 
her  husband,  John  P.,  and  her  mother,  Christiana  Sligfa, 
her  only  heirs.  John  P.  Kinard  has  since  died  intestate, 
leaving  the  appellants  his  only  heirs,  one  of  whom,  John 
M.,  is  his  administrator,  and  is  in  possession  of  his  estate. 
John  Hampton  died  many  years  ago.  The  appellees,  the 
heirs  at  law  of  Uriah  Wicker,  deceased,  and  Christiana 
Sligh,  as  the  mother  of  Catharine,  his  widow,  on  the  7th 
of  August,  1829,  filed  their  petition  in  the  Ordinary's  of- 
fice, praying  for  citation  against  the  appellants  to  prove  the 
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paper  in  solemn  form  of  law  as  the  last  will  and  tes- 
tament of  l/riah  Wicker,  deceased.  The  Ordinary  accord- 
ingly issued  his  citation,  and  after  beariDg  the  allegations 
and  proofs  of  the  parties,  refused  to  admit  the  said  paper  to 
probate  in  solemn  form  of  law.  On  the  i^peal  from 
his  decision,  three  questions  were  made  before  me :  1st 
Could  the  appellants  be  required  to  prove  the  said  paper  in 
solemn  form  of  law,  they  not  being  either  the  executors  or 
administrators  of  the  supposed  testator  ?  2d.  Could  the 
probate  of  ^e  supposed  will,  in  1808,  be  now  opened? — 
3d.  Was  the  proof  sufficient  to  establish  the  paper  pro- 
pounded to  be  the  last  will  and  testament  of  Uriah  Wicker, 
deceased? 

'^  1st.  Although,  prima  fucie^  it  would  appear  that  the 
i^pellants  were  not  the  parties  liable  to  the  citation  to  prove 
the  will  in  solemn  form,  yet  inasmuch  as  the  executors 
had  refused  to  qualify,  and  the  administratrix  cum  testa- 
mento  annexo  was  dead,  and  the  appellants,  in  the  right  of 
their  intestate,  were  alone  interested  in  supporting  it,  I 
thought  they  were  properly  parties  to  the  proceedings  be- 
fore the  Ordinary.  The  distinction  exists  between  this 
and  other  civil  proceedings  in  or  against  the  right  of  a  tes- 
tator or  intestate,  that  this  is  a  prelimitiary  enquiry  to  e#- 
tablish  a  testacy^  er  intestacy^  hefere  adaninistratum  de 
bonis  non  cum  tesiamento  annexo,  or  administration  gene- 
rally,  can  he  granted.  If  the  appellees  administer  de  bonis 
non  cum  testamento  annexo,  they  are  precluded  from  dis- 
puting the  supposed  will,  and  are  compelled  to  produce  the 
proof  to  sustain  it.  In  all  other  cases  the  only  enquiry  is, 
who  represents  the  deceased  in  law  ?  If  testate,  his  exec- 
utor ;  it  intestate,  his  administrator,  is  the  answer ;  and 
one  or  the  other,  as  the  case  may  be,  must  be^  P^^- — 
Under  the  circumstances  in  this  case,  I  thought,  and  so 
ruled,  that  those  who  were  to  be  benefitted  by  the  supposed 
will  must  furnish  the  proof  of  its  execution. 

<'  2d.  The  rule  from  the  English  books  appears  to  be 
that  at  any  time  within  thirty  years  afler  probate  in  com- 
mon form,  the  executors  may  be  required  to  prove  a  will 
in  solemn  form  of  law.  The  rule  must,  I  thought,  in  this 
State,  be  modified,  or  (to  speak  more  properly,)  a  new  one 
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most  be  adopted.  I  thonghti  after  all  disabilities  of  the 
heirs  or  distributees  wpre  removed,  that  four  years  should 
be  a  bar  to  all  applications  requiring  the  will  to  be  proved 
in  solemn  form  of  law.  We  have  by  cmalogy  adopted  the 
time  fixed  by  the  statute  of  limitations,  as  a  bar,  in  many 
eases  not  within  its  letter.  In  the  case  before  us,  if  any 
other  rule  was  adopted,  the  result  would  be  a  virtual  re- 
peal  of  the  statute  in  some  of  its  most  generally  useful 
provisions.  For  example,  suppose  A.  a  legatee,  under  the 
will  of  B.,  receives  a  slave  as  a  specific  legacy,  and  retains 
possession  for  more  than  four  years,  the  title  by  possession 
nnder  the  statute  is  complete  against  all  claimants  who  are 
laboring  under  no  legal  disability.  But  if,  after  any  lapse 
of  time  not  exceeding  thirty  years,  the  executors  may  be 
required  to  prove  the  will  in  solemn  form  of  law,  and  fail- 
ing to  do  so,  that  it  should  be  set  aside  and  administration 
granted,  the  statute  of  limitations  would  be  no  protection  to 
the  l^;atee,  for  until  the  grant  of  administration  no  cause 
of  action  would  have  accrued  to  the  administrator :  nor 
until  then  did  any  person  exist  who  could  have  claimed 
possession  from  the  l^;atee.  In  the  case  before  me,  as  one 
of  the  heirs  or  distributees  had  not  been  of  age  more  than 
four  years  before  the  filing  of  their  petition,  I  thought, 
and  so  ruled,  that  the  appellees  had  the  right  to  require  the 
will  to  be  proved  in  solemn  form  of  law. 

^^  3d.  On  this  question  two  objections  were  made :  ist 
Wat  Hampton's  affidavit  competent  evidence  in  this  case  1 
2d.  If  competent,  did  it  prove  enough  to  entitle  the  supposed 
will  to  probate  7  The  affidavit  of  Hampton  ptirported  to 
have  been  made  before  the  Ordinary — was  found  in  his 
office  accompanying  the  suppose4  will,  and  is  referred  to  in 
the  order  of  probate  endorsed  on  it.  Under  these  circum- 
stances I  thought  it  competent.  In  this  State  the  practice 
has  become  inveterate  in  the  Ordinary's  Court  to  require, 
in  addition  to  the  executor's  oath,  the  oath  of  at  least  one 
witness,  to  admit  a  will  to  probate  in  common  form.  This 
usage  must  now  be  considered  as  the  law  of  that  court ; 
and  if  so,  the  oath  of  Hampton  was  taken  in  a  judicial 
proceeding  of  which  the  Ordinary  had  jurisdiction,  on  the 
point  now  in  issuei  and  (for  the  purposes  involved  in  this 
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qae$tioo)  between  the  parties  now  before  the  court«  TIm 
witness  being  dead,  bis  testimony  then  given  may  be  now 
used.  I  thought  that,  admitting  it  to  be  competent,  it  did  not 
prove  the  supposed  will.  It  proves  that  Hampton  drew  the 
paper  according  to  the  directions  of  the  deceased,  and  that 
he  was  of  sane  mind :  but  whether  it  was  written  before 
or  after  his  death  ;  whether  it  was  read  over  to  him  after 
being  written;  or  whether  he  was  prevented  by  death, 
or  his  own  volition,  from  executing  it  in  a  more  formal 
manner,  does  not  appear.  In  Devereux  V9.  BuUock.  1 
Phillim.  73,  it  is  said  :  ^^  It  is  never  to  be  forgotten  that  the 
strong  presumption  of  law  is  against  a  paper  of  this  na* 
ture,  and  the  onus  probandi  lies  on  those  who  set  it  up,  to 
shew,  on  the  one  hand  the  full  and  entire  determination  of 
mind  of  the  deceased,  and  on  the  other  the  inevitable  ne- 
cessity which  prevented  him  from  executing  it."  In  Oreen 
vs.  Skipwarthj  lb.  63,  answers  to  interrogatories  pot  to  the 
testator,  reduced  to  writing,  read  over  to  him  and  witnessed, 
were  admitted  to  probate.  In  Devereux  vs.  Bullock,  lb.  60, 
an  unfinished  will  was  rejected,  on  the  ground  that  there 
was  no  evidence  that  the  deceased  was  prevented  by  death 
from  executing  it.  In  Wood  vs.  Wood,  lb.  360,  a  paper 
of  instructions  for  his  will,  read  over  to  the  testator,  and 
which  he  was  prevented  from  executing  by  his  death,  was 
admitted  to  probate.  These  are  the  principal  English  ca- 
ses to  which  I  have  been  enabled  to  refer,  and  they  certain- 
ly carry  the  doctrine  in  favor  of  testamentary  papers  as 
for,  if  not  farther,  than  I  desire  to  see  it  established.  The 
result  of  them  is,  that  in  order  to  entitle  such  a  paper  as 
the  one  before  us  to  probate,  it  must  be  shewn  :  1st.  That 
it  was  written  according  to  the  directions  of  the  testator. 
2d.  That  it  was  read  over  to  and  approved  by  him.  3d. 
That  he  was  prevented  from  formally  executing  it  by  his 
death,  and  not  a  change  of  mind.  1 .  am  indeed  inclined 
to  think  that  the  rule  has  always  been  recognised  in  this 
State  to  be,  that  no.  paper  was  entitled  to  probate  as  a  will 
unless  it  appeared  that  the  testator  intended  t^  io^tperate  of- 
ter  his  death  as  ait  effectual  disposition  of  his  personal  es^ 
tate.  We  have  certainly  some  reasons  existing  here,  to 
require  a  higher  degree  of  proof  of  wills  of  personal 
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tale  than  ia  required  in  Bogland.  Here  real  and  personal 
estate  receive  the  same  equal  distribution :  and  in  many 
instances  the  personal  estate  is  worth  ten  times  ihe  value 
of  the  whole  real  estate.  Acting;  upon  the  obvious  pro- 
priety of  abolishing  all  distinctioD  in  this  respect  between 
real  and  personal  estate,  the  Legislature  have  within  a  few 
years  required  wills  of  personal  estate  to  be  executed  with 
the  same  solemnities  as  wills  of  real  estate;  I  would  not, 
therefore,  unless  required  by  precedent  of  paramount  au* 
tbority,  consent  to  admit  to  probate,  as  a  will,  such  a  paper 
as  that  presented  to  the  court,  on  the  proof  offered  to  siis* 
tain  it.  Under  my  instroctions,  the  jury  found  for  the  ap- 
pellees." 

The  appellants  appealed,  and  now  moved  for  a  new  tri* 
al,  on  the  following  grounds : 

1.  Because  the  executors  are  the  only  persons  who  cian 
be  required  to  shew  cause  why  probate  should  not  be  re- 
'voked,  and  to  support  the  will. 

2.  Because  the  appellants  could  not  be  required  to  prove 
the  will  in  solemn  form,  there  being  no  privity  between 
them  and  the  testator. 

3.  Because  the  probate  of  the  Ordinary,  made  in  1866, 
4SOuld  not  now  be  opened  or  questioned. 

4.  Because  probate  before  the  Ordinary,  per  testes^  after 
a  lapse  of  twenty-one  years,  is  conclusive  in  this  State,  and 
all  the  necessary  solemnities  will  be  presumed. 

6.  Because  the  affidavit  of  John  Hampton,  accompanied 
with  the  lapse  of  time,  is  full  proof. 

Dunlap^  for  the  motion. 
contra. 

OuriUj  per  O'Nball,  J.  Thia  case,  on  account  of  the 
Dovelty  and  importance  of  the  questions  involved  in  it, 
has  claimed  and  received  from  this  court  more  than  ordi« 
nary  axtention. 

The  investigation  was  one  of  that  kind  in  vlhich  not 
much  aid  was  to  be  obtained  from  authorities.  Like  laosl 
•questions  arising  out  of  the  courts  of  Ordinary  of  this 
State,  it  is  necessary  to  decide  it  more  upon  general  prin- 
ciples^ than  by  precedent.    The  questions  made  on  the 
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circuit,  and  which  are  stated  in  the  report,  have  been  snb- 
mitted  to  the  decision  of  this  court,  and  will  be  examined 
and  discussed  in  their  order. 

I.  The  nile,  as  to  parties,  is  said,  in  some  of  the  books, 
to  be  a  rule  of  convenience  merely :  this,  in  one  sense,  is 
true,  but  not  in  every  sense.  So  far  as  is  necessary  to  the 
correct  administration  of  justice — a  just  and  valid  deei- 
sion — ^it  may  be,  as  concerns  the  court,  a  rule  of  conve- 
nience merely,  and  if  sufficient  parties  are  made  for  this 
purpose,  all  the  ends  of  convenience  are  answered.  But 
it  is  also  a  rule  of  necessity :  for,  until  the  parties  to  be 
affected  by  the  judgment  of  the  court  are  before  it,  the 
court  has  no  right  to  pronounce  upon  their  rights :  and 
any  judgment  which  might  be  rendered,  would  be,  as 
against  parties  not  before  the  court,  absolutely  void. 

To  ascertain  what  parties  are  necessary  to  any  proceed- 
ing, it  is  always  necessary  to  inquire  who  are  to  be  affect- 
ed by  the  judgment  sought  to  be  obtained.  Generally,  all 
persons  upon  whose  rights  it  may  immediately  operate, 
must  be  parties.  This  rule  applies  to  all  courts,  whether 
of  superior  or  inferior  jurisdiction.  It  is  conceded,  in 
this  case,  that  all  persons  who  have  any  interest  in  the 
event  of  the  suit  are  before  the  court :  but  it  is  said  that 
none  but  the  executor  or  administrator,  with  the  will  an- 
nexed, can  be  called  on  to  prove  the  will  in  solemn  form 
of  law.  This  is  true,  when  either  is  in  existence.  But 
when  no  such  persons  ate  in  esee^  it  is  impo6«ble  to  make 
them  parties.  Generally,  in  suits  in  the  courts  of  law  or 
equity,  where  the  rights  of  a  testator  or  intestate  are  in 
dispute,  the  executor  or  administrator  must  be  a  party. 
But  the  reason  of  that  rule  is,  that  the  legal  right  to  the 
personal  estate  of  the  deceased  is  in  one  or  the  other  of 
these,  and,  therefore,  no  judgment  to  affect  it  can  be  pro- 
nounced until  the  legal  owner  is  before  the  court.  The 
proceeding  in  the  court  of  ordinary  affects  none  of  the 
rights  of  property  of  the  deceased ;  it  is  merely  a  question 
as  to  testacy  or  intestacy.  It  is  preliminary  to  the  character 
to  be  given  to  his  legal  representative.  Where,  there  is  no 
executor  appointed  or  alive,  or  where  the  executor  refuses 
to  act,  it  would  be  not  only  impossible  to  make  him  a  party 
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to  proceedings  to  obtain  or  revoke  a  probate,  but  the  par- 
ty desiring  to  defeat  the  will  could  not  be  required  to  apply 
for,  and  obtain,  an  administration  with  the  will  annexed. 
.For  such  a  party  is  not  necessary  to  a  just  and  valid  deci- 
sion upon  the  issue  made,  which  must  be  decided  before 
the  proper  character  of  the  representative  of  the  deceased 
can  be  ascertained.  If  such  a  party  was  necessary  to  be 
made,  one  of  the  parties  desiring  to  set  aside  the  will 
mi£^ht  be  compelled  to  assume  the  character,  and  thus  be 
driven  to  take  the  oath  required  by  the  law,  that  the  will 
which  he  denied  to  be  the  will  of  the  deceased  was  his 
will.  The  consequence  would  be,  that  he  must  be  estop- 
ped from  contesting  the  will,  and  be  compelled  to  swear  to 
what  he  believes  to  be  untrue.  No  rule  of  law  can  be  so 
universal  in  its  application,  as  to  produce  such  unjust  aud 
immoral  consequences.  To  avoid  them,  an  exception  is 
necessary,  and  will  be  made. 

Where  a  will  has  once  been  admitted  to  probate,  and  is 
on  record  in  the  Ordinary's  office,  a  general  administration 
could  not  be  granted.  The  grant  must  be  according  to 
the  character  which  the  proceedings  already  have  given  to 
the  estate.  An  application,  therefore,  for  administration 
upon  the  estate  of  Uriah  Wicker,  deceased,  could  not  have 
been  granted,  generally,  as  of  the  goods,  chattels  and 
credits  of  an  intestate.  Whilst  the  probate  remained  un- 
revoked, it  must  have  been  granted  cum  testamento  an- 
nexo.  It  could  not  have  brought  before  the  court  of  Ordi- 
nary the  question,  whether  the  piobate  granted  should  be 
revoked,  so  as  to  conclude  the  parties  in  interest.  For 
that  proceeding  is  necessarily  upon  a  general  citation 
and  ex  parte.  In  the  case  before  us,  the  executors  named 
refused  to  qualify  and  are  now  dead :  the  administratrix, 
with  the  will  annexed,  died  a  feme  covert^  and  is  without 
any  personal  representative :  her  husband's  administrator 
and  heirs  are  before  the  court,  as  the  respondents  to  the 
allegation  filed  by  the  heirs  of  Uriah  Wicker  and  of  his 
widow  and  administratrix  against  the  will :  these  are  the 
only  persons  in  esse  who  can  be  affected  by  the  decision  of 
the  question  made,  and  it  would  seem  that  they  are  the 
only  parties  necessary  to  be  made.  The  proceeding  would 
34 
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have  been,  perhaps,  more  regular,  to  have  called  on  the 
respondents  to  bring  in  the  letters  of  administration  cum 
testametUo  annexo  heretofore  granted  to  Mrs.  Wicker,  and 
to  shew  cause  against  the  revocation  of  the  probate,  instead 
of  citing  them  to  prove  the  will  in  solenm  form  of  law. 
In  the  court  of  Ordinary,  there  is  nothing  like  technical 
precision  in  the  proceedings :  whatever  may  be  the  form 
pursued  there,  if  it  substantially  presents  the  same  question 
which  would  have  been  presented  in  a  more  formal  pro- 
ceeding, it  will  be  sufficient.  We  understand  that  the  alle- 
gation filed,  alleged  the  supposed  will  not  to  be  the  will  of 
the  deceased,  and  sought  to  set  aside  the  probate,  and  to 
have  administration  of  his  goods,  chattels  and  credits,  as 
an  intestate.  This  was,  in  substance,  an  applicatian  to 
have  the  letters  of  administration  cum  testamento  annexo 
called  in,  and  the  probate  revoked ;  and  to  such  a  pro- 
ceeding the  persons  before  the  court  were  the  proper 
parties. 

2.  On  the  trial  of  the  case  I  thought,  and  ruled,  that 
acquiescence  by  the  parties  in  interest  for  four  years,  after 
the  removal  of  all  disabilities,  in  the  probate  of  a  will  in 
common  form,  would  preclude  them  from  requiring  it  to  be 
proved  in  solemn  form  of  law.  The  rule  stated  in  most 
of  the  English  books  appears  to  be,  that  at  any  time  within 
thirty  years  after  probate  in  common  form,  the  executors 
may  be  required  to  prove  a  will  in  solemn  form  of  law. 
I  had  supposed  that  the  English  rule  to  which  I  have  ad- 
verted, was  still  of  universal  application  in  the  ecclesiasti- 
cal courts  of  Oreat  Britain,  and  that,  to  sustain  the  rule 
which  I  adopted,  it  was  necessary  to  declare  the  inapplica- 
bility  of  the  English  rule  to  probates  in  comnK)n  form  in 
this  State,  and  to  adopt  a  new  one  for  ourselves.  On  look- 
ing, however,  more  maturely  into  the  question,  I  am  sutis- 
fied  that,  in  England,  there  is  no  specific  rule  on  the  sub- 
ject. In  the  cases  of  Newell  vs.  Weeks,  2  Phillim.  284, 
and  Hoffman  vs.  Norris,  lb.  230,  the  parties  were  held  to 
be  concluded  from  disputing  the  probate  in  common  form, 
on  the  ground  of  acquiescence.  The  case  of  Hoffman  vs. 
Norris  not  only  shews  that  there  is  no  limitation  of  time 
within  which  applications  to  have  a  will  proved  in  solemn 
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form  of  law  shall  in  all  cases  be  made,  but  also  goes  far 
to  sustain  the  conclusion  to  which  I  came  on  the  circuit. 
The  testator,  George  Hoffman,  died  in  '95,  and  his  will 
was  proved  in  common  form  in  the  same  year.  Lewis 
Hoffman,  one  of  his  brothers,  who  was  excluded  by  the 
will  from  a  share  of  the  estate,  was  a  party  to  a  bill  in 
equity  brought  against  the  executors  and  himself  for  an 
account,  to  which  he,  answered,  admitting  his  brother's 
death,  the  execution  and  probate  of  the  will,  and  claiming 
as  next  of  kin  a  share  of  the  legacy  which  had  lapsed : 
this  was  accordingly  decreed  to  be  paid  to  him,  and  he 
received  his  share  of  the  interest  on  the  said  legacy.  In 
1804,  he  obtained  a  decree  against  the  executor  to  bring  in 
the  probate  and  prove  the  will.  Sir  William  Wynne  dis- 
mis»3d  the  suit.  In  delivering  his  judgment  he  says: 
''  There  can  be  no  doubt  but  that,  as  a  brother,  be  is  enti- 
tled to  controvert  the  will,  and  if  probate  has  been  obtain- 
ed in  common  form,  he  can  call  in  and  put  the  executor  on 
proof.  I  do  not  know  that  there  is  any  specific  time  that 
Umits  a  party.  The  will  had  been  proved  in  '96 ;  this 
decree  was  taken  out  in  1804 ;  so  that  there  had  been  a 
quiet  possession  for  nine  years.  I  think  I  know  instances 
in  which  the  court  has  allowed  the  probate  to  be  called  in 
after  a  longer  time: — that  U  may  be  done  with  cause 
shewn  :  thai  it  may  be  done,  under  any  circumstances^  is 
what  I  cannot  admit :  it  would  be  contrary  to  reason  and 
every  principle  of  justice.  Where  the  opposing  party  has 
been  in  a  situation  which  rendered  it  impossible  or  difficult 
ibr  him  to  have  proceeded  earlier, — if  he  has  been  absent 
from  the  country,  a  minor,  or  laboring  under  imbecility, — 
he  may  be  admitted."  This  case  relieves  us  from  all  diffi- 
culty of  having  to  combat  a  previous  well  settled  rule  in 
England,  and  leaves  us  free  to  adopt  such  an  one  as  we 
think  will  best  promote  the  ends  of  justice.  By  this  case^ 
too,  we  see  that  in  England  acquiescence  in  a  probate  in 
common  form,  is  the  ground  on  which  a  party  is  precluded 
from  requiring  probate  in  solemn  form.  In  cases  of  mi- 
nority, or  other  legal  disability,  no  presumption  of  acqui- 
escence can  arise.  In  this  State  we  have,  for  the  sake  of 
an  uniform  rule,  adopted  the  time  fixed  by  the  statute  of 
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limitations,  as  a  bar  to  cases  in  which,  from  its  letter,  it  did 
not  apply,  but  which  fall  within  its  reason  and  spirit.     In 
the  case  now  under  consideration,  within  what  time  shall 
the  parties'  acquiescence  in  a  probate  in  common  form,  be 
presumed  is  the  only  question  1    In  almost  every  case  arising 
under  a  will,  the  statute  of  limitations  may  operate  as  a 
protection  to  the  parties.     Possession  of  a  legacy  for  more 
than  four  years,  will,  generally,  protect  the  legatees  against 
all  persons  in  esae,  and   not  laboring   under  some  legal 
disability   to  sue.     So,  too,  after    the  executor  has  done 
such   an   act  as  is   intended  by  him,  and   known  to  the 
legatees,  to  be  a  termination  of  his  trust,  he   will  be  pro- 
tected against  a  future  account   by  the   statute.     Every 
matter,  therefore,  which  is  embraced  by  a  will  of  personalty, 
might,  it  seems,  be  protected  by  the  statute ;  and  if  its  bar 
would  operate  to  defeat  any  claim  which  might  arise,  if  the 
probate  was  revoked,  there  can  be  no  use  or  propriety  in 
granting  a  revocation,  if  it  may  not  benefit  the  party.  But, 
I  apprehend,  the  effect  of  allowing  it,    after  the  statute 
would  have  barred  the  parties  in  interest,  if  they  could,  at 
law,  have  sued  the  executor  or  legatee,  would  be  to  defeat 
the  statute  in  its  most  useful  provisions.     Upon  the  revoca- 
tion of  probate,  administration  is  granted  generally :  such 
acts  as  the  executor  may  have  done,  in  the  course  of  due 
administration,  are  good — he,  himself,  cannot  be  made  per- 
sonally liable  for  having  delivered  or  paid  a  legacy:  but 
how  stands  the  question  as  to  the  legatee  ?     He  is  in  pos- 
session of  the  goods,  chattels  and  credits  of  the  intestate ; 
his  administrator  claims  them ;  when  did  his  cause  of  ac- 
tion accrue  ?  is  a  preliminary  inquiry  to  the  bar  of  the 
statute.     The  answer  must  be,  at  the  grant  of  administra- 
tion.    For  then  only  could  the  legatee  have  been  sued, 
and  then  only  could  the  plaintiff*  have  demanded  posses- 
sion.    The  consequence   of  this  would  be,  that,  although 
the  legatee  in  possession  might,  as  against  the  very  persons 
who  claim,  if  they  could   have  sued   without  administra- 
tion, be  entitled  to  the  protection  of  the  statute ;  yet,  be- 
cause they  are  compelled  to  obtain  a  legal  character  to  sue, 
that  will  be  enough  to  defeat  an  otherwise  legal  protection. 
Such  consequences  ought  not  to  be  permitted,  where  it  is 
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possible  legally  to  avoid  them.  The  concurrence  of  my 
brethren  in  the  rule  adopted  on  the  circuit,  enables  me  to 
give  uniformity  to  the  law  in  this  respect,  by  requiring 
applications  to  compel  an  executor  to  prove  a  will  in 
solemn  form  of  law,  to  be  made  within  four  years  next 
after  the  grant  of  probate  in  common  form,  unless  the  par- 
ties in  interest,  or  some  of  them,  should  be  laboring  under 
some  legal  disability  to  sue,  and  in  such  case,  within  four 
years  next  after  the  removal  of  such  disability. 

3.  It  has  not  been  contended  here,  that  the  decision  of 
the  circuit  court,  ruling  that  Hampton's  afhdavit  was  com- 
petent evidence,  was  incorrect ;  it  is,  therefore,  only  neces- 
saiy  to  inquire  whether  it  was  sufficient  to  admit  the  will 
to  probate.  The  legal  presumption  is  always  against  an 
unfinished  will ;  and  as  is  said  in  Devereux  vs.  Bullock, 
"  It  is  never  to  be  forgotten,  that  the  strong  presumption 
of  law  is  against  a  paper  of  this  nature,  and  the  onus  pro- 
bandi  lies  on  those  who  set  it  up,  to  shew,  on  the  one  hand, 
the  full  and  entire  determination  of  mind  of  the  deceased, 
and  on  the  other,  the  inevitable  necessity  which  prevented 
him  from  executing  it."  What  is  necessary  to  repel  the 
legal  presumption,  that  it  is  not  the  will  of  the  deceased, 
arising  from  the  want  of  execution,  is  the  question.  The 
three  following  requisites  appear  to  me  to  be  indispensable. 
1st.  That  it  was  written  according  to  the  directions  of  the 
testator.  2.  That  it  was  read  over  to,  and  approved  by, 
him.  3d.  That  be  was  prevented  from  formally  executing 
it  by  his  death,  and  not  a  change  of  his  mind.  These  pro- 
positions seem  to  be  well  sustained  by  the  following  cases. 
In  Chreen  vs.  Skipworthj  1  Phillim.  63,  answers  to  inter- 
rogatories put  to  the  testator — ^reduced  to  writing,  read 
over  to  him  and  witnessed,  and  which  he  was  prevented 
from  having  reduced  to  form,  and  executing  as  a  will,  by 
his  sickness  and  death — were  admitted  to  probate.  In 
Devereux  vs.  Bullock,  1  Phillim.  60,  unfinished  instruc- 
tions for  a  will,  which  the  deceased  was  not  prevented  from 
completing  by  his  sickness  or  death,  but  from  a  want  of 
intention  to  make  a  will,  were  refused  to  be  admitted  to 
be  proved.  In  Wood  vs.  Wood,  1  Phillim.  367,  a  paper 
of  instructions  for  his  will,  read  over  to  the  testator,  and 
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which  he  was  preveuted  from  executing  by  his  death,  was 
admitted  to  probate.  I  am  aware  that  it  is  said,  if  a  will 
be  prepared  according  to  the  instructions  of  the  deceased^ 
and  he  is  prevented  by  death  from  executing  it,  that  it  may 
be  admitted  to  probate.  But  this  dictum  has  been  mis- 
understood. A  paper  prepared  from  verbal  instructions, 
is,  at  best,  nothing  but  a  nuncupative  will,  and  must  have 
its  legal  requisites.  If  the  instructions  are  in  writing,  and 
written  by  the  deceased  himself,  they  might  be  admitted  to 
probate  on  proof  of  his  hand-writing,  and  that  he  was  pre- 
vented from  executing  his  will  more  formally  by  inevitable 
necessity ;  or,  if  written  by  another,  then  the  instructions 
themselves,  if  proved  to  be  written  at  the  desire  of  the  de* 
ceased,  and  read  over  to,  and  approved  by,  him,  with  the 
farther  proof  that  his  sickness  or  death  prevented  any  fur- 
ther progress  in  preparing  his  will,  may  be  admitted  to 
probate.  This,  however,  is  as  far  as  the  English  cases 
would  warrant  us  in  carrying  the  doctrine  in  favor  of  un- 
finished testamentary  papers  ;  and  is,  perhaps,  farther  than 
I  should.be  willing  to  carry  it  here.  There  are  some  rea- 
sons which,  to  my  mind,  establish  the  necessity  of  requir- 
ing more  proof  of  a  testamentary  disposition  with  us,  than 
is  required  in  England.  In  this  State,  both  real  and  per- 
sonal estate  are  subjected  to  the  same  rule  of  distribution  ; 
in  many  instances  the  personal  estate  is  worth  ten  times 
the  value  of  the  real — and  one  class  of  it,  slaves,  approaches, 
in  some  respects,  the  fixed,  permanent,  and  certain  value 
of  real  estate,  which,  in  the  common  law,  has  given  it  a 
higher  rank  than  personalty.  To  permit  an  estate  more 
valuable  than  land,  and  equally  as  desirable  to  the  heirs, 
on  account  of  qualities  belonging  to  the  property,  to  be 
devised  with  less  solemnity,  was  an  anomaly  in  our  law 
to  which  we  were  long  subject.  The  Legislature  has, 
however,  within  a  few  years,  required  wills  of  personal 
estate  to  be  executed  with  the  same  solemnities  as  wills  of 
real  estate.  In  this  state  of  things,  I  should  be  willing  to 
require  more  proof  of  a  testamentary  disposition  than  is 
required  in  England ;  and  to  lay  down  the  rule  which  I 
stated  in  the  report :  '^  That  no  paper  was  entitled  to  pro- 
bate, unless  it  appeared  that  the  testator  intended  U  toap- 
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ertxie  as  an  effectucA  iestamentari/  disposition  of  his  per- 
sonal estate.^  Such  a  rule  is  not,  however,  necessary  to 
this  case,  and,  since  the  alteration  of  the  law,  vaay  never  be 
necessary  to  any  future  case ;  it  is,  therefore,  unnecessary 
to  pursue  the  investigation  of  its  propriety  any  farther. 

The  proof  made  by  Hampton's  affidavit,  fails  to  estab- 
lish two  things  essential  to  a  testamentary  paper  prepared 
by  a  person  other  than  the  testator,  from  parol  instruetions, 
viz :  Ist.^  That  it  was  read  orer  to,  and  approved  by,  the 
deceased.  2.  That  his  sickness  and  death  prevented  its 
execution.  But  notwithstanding  the  testimony  of  the  wit- 
ness, Hampton,  adduced  by  the  appellants  to  sustain  tJ^e 
will,  is  insufficient,  it  is  said  that  we  are  at  liberty,  from  the 
lapse  of  time,  his  death  and  that  of  the  ordinary,  to  pre- 
sume that  be  testified  orally  to  every  thing  necessary  to  le- 
gally establish  the  wilL  This  might  have  been  a  just  le- 
gal- presumption,  if  his  evidence  had  not  been  reduced  to 
writing.  But  after  the  ordinary  reduced  to  writing  bis 
testimony,  and  admitted  the  will  to  probate  upon  it,  as  appears 
by  the  terms  6t  the  probate  itself,  there  is  no  longer  any  room 
to  presume  any  thing.  We  have  before  us  the  exact  proof 
upon  which  the  ordinary  acted,  and  the  presumption  which 
might  otherwise  have  arisen  is  repelled.  In  addition  to 
this,  the  appellants  offered  the  evidence  to  sustain  the  will, 
and  after  having  undertaken  to  give  us  the  words  of  John 
Hampton,  they  cannot  ask  us  to  add  to  them.  If,  however, 
the  appellants  had  relied  on  the  presumption  alone,  and 
the  appellees,  to  repel  it,  had  undertaken  to  prove  what 
John  Hampton  did  swear,  they  would  have  had  an  unques- 
tionable right  to  do  so  ;  and  his  affidavit,  found  in  the  sup- 
posed will  in  the  ordinary's  office,  and  referred  to  in  the  pro- 
bate as  the  evidence  upon  which  it  was  granted,  would  have 
been  a  clear  and  conclusive  shewing  of  what  his  testimony 
was,  and  would  thus  have  repelled  and  destroyed  the  pre- 
sumption. In  every  point  of  view,  we  are  satisfied  the  de- 
cision below  is  correct.  The  motion  for  a  new  trial  is  dis- 
missed. "* 

Johnson  and  Harper,  JJ.  concurred. 


Note. — After  the  decision  of  this  case,  administration  of  the  es- 
tate of  Uriah  Wicker  was  granted  to  John  Riddlehoover  and  others^ 
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who  filed  their  supplemental  bill  againdt  the  representatiyee  of  John 
P.  Kinard  and  vatharine,  bis  wife,  for  an  account  of  the  estate  of 
Uriah  Wicker.  The  original  bill  was  filed  in  1829,  for  partition 
of  the  real  estate.  On  the  trial  of  the  case,  it  appeared  that  the  dis- 
tributees of  Uriah  Wicker,  were,  besides  his  widow,  several  bro- 
thers and  sisters,  all  of  whom  were  of  a^e  at  the  time  of  his  death, 
and  the  children  of  a  deceased  brother,  who  were  then  infants.  The 
Court  of  Appeals  decided  that,  as  against  the  distributees  who  were 
of  age  in  1808,  when  the  intestate  died,  the  title  of  the  widow  Cath- 
arine, and  her  second  husband,  John  P.  Kinard,  was  good,  on  the 
presumption  arising  from  the  lapse  of  time.  The  court,  per  Har- 
per, J.  says :  "  Presumptions  must  sometimes  be  made  against  the 
well  known  truth  of  the  fact  If  twenty  years  have  elapsed  with- 
out the  payment  of  interest,  or  any  acknowledgment  of  a  bond,  we 
must  presume  it  paid,  notwithstanding  the  fullest  conviction  that  it 
never  has  been  paid.  We  will  presume  whatever  is  necessary  to 
give  efficacy  to  long  possession.  If  it  were  necessary  to  make  any 
specific  presumption  in  this  case,  I  would  presume  that  the  parties 
who  were  of  full  age  at  the  time  of  the  probate,  released  to  Catha- 
rine Wicker  their  interest  in  the  estate,  or  their  rifi^ht  to  contest  the 
will.  The  probate  cannot  be  regarded  as  revoked  at  their  suit,  but 
at  the  suit  oi  those  who  were  under  disability." 

The  children  of  the  deceased  brother,  who  came  of  age  within 
four  years  next  before  the  filing  of  the  bill,  were  held  to  be  entitled 
to  an  account,  but  not  to  interest,  except  from  the  filing  of  the  bill. 
Vide  1  Hill  Ch.  376. 
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Judges  Present. 
Hon.  DAVID  JOHNSON, 
"    J.  B.  ONEALL 


John  P.  Krafts  and  J.   C.   Delpratt  vs.   Creighton  ^ 

Woodville. 

One  of  the  two  partners  executed  a  bond  in  his  individnal  name  to 
the  United  States,  for  duties  on  \roods  imported  on  account  of  the 
partnership,  and  the  plaintiff  executed  the  bond  as  sureties.  The 
plaintifis  paid  the  debt,  and  brought  an  action  for  money  paid,  against 
both  partners.  Held  that  they  could  not  recoyer ;  that  their  claim 
was  against  the  partner,  for  whom  alone  they  had  signed  as  sureties, 
and  not  against  the  partnership. 

Before  Gantt,' J.  at  Charleston,  Spring  Term,  1832. 

The  report  of  His  Honor,  the  Presiding  Judge,  is  a9 
follows : 

''  The  defendants  were  merchants  in  Baltimore,  trading 
under  the  firm  of  Creighton  <&  Woodville.  Certain  goods 
were  entered  at  the  Custom-House,  the  duties  on  which 
were  secured  by  a  bond.  The  bond  is  signed  by  Wood- 
ville, but  not  in  his  co-partnership  character ;  the  plaintiffs 
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became  security  for  the  payment  of  the  duties,  and  also  ex- 
ecuted the  bond.  The  condition  of  the  bond  recites  that 
the  duties  on  the  goods  were  chargeable  to  Creighlon  <& 
Woodville,  and  it  is  customary  to  insert  in  bonds  taken  to 
secure  the  payment  of  duties,  the  names  of  the  persons  for 
whom  the  goods  are  imported,  or  those  to  whom  the  goods 
are  consigrned.  The  signatures  to  the  bond,  the  articles  of 
co-partnership  entered  into  by  the  defendants,  and  the  re- 
ceipt of  the  money  paid  by  the  securities  to  the  bond,  are 
all  fully  and  satisfactorily  established  by  the  examinations 
had  under  a  commission.  Mr.  Cross  moved  for  a  nonsuit^ 
on  the  ground  that  Creighton  is  not  bound,  and  that  none 
are  responsible  on  the  bond  but  those  who  have  signed  it. 
This  action  was  not  brought  upon  the  bond,  and  the  mo- 
tion for  nonsuit  was  refu.^ed. 

"  It  appeared  that  several  attempts  had  been  made  to 
make  Creighton  liable  on  this  bond,  in  the  Federal  Court, 
but  ineffectually.  The  reason  was,  that  the  bond  had  not 
been  executed  by  Woodville  in  the  name  of  the  firm,  which 
the  Act  of  Congress  of  the  iSth  April,  1820,  requires  to 
bind  the  firm. 

*'  The  whole  case  is  this  :  The  plaintiffs,  at  the  instance 
and  request  of  Woodville,  of  the  house  of  Creighton  <& 
Woodville,  and  for  their  benefit,  loaned  their  names  at  the 
Custom-House*  They  paid  the  debt,  and  they  ask  the  re- 
imbursement of  the  money  thiis  paid. 

'^  Is  it  an  answer  to  this  just  demand  to  say,  that  Creigh- 
ton did  not  sign  the  bond  ?  What  has  the  bond  to  do 
with  the  case  ?  The  plaintifis  laid  out  and  expended  mon- 
ies for  the  defendants,  and  at  their  request,  which  the  evi- 
dence shews — the  recital  in  the  condition  of  the  bond, 
being  a  strong  Irak  in  the  chain  of  evidence  to  shew  it, 
and  one  which  estops  the  defendants  from  saying  to  the 
contrary.  A  very  intelligent  jury  gave  the  verdict,  which 
appears  to  have  been  well-founded,  both  in  justice  and  in 
law." 

The  defendant  appealed,  and  now  renewed  his  motion  in 
this  court  for  a  nonsuit. 

Crossy  for  the  motion. 
Holmes,  contra. 
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Ourta,  fer  O'Neall,  J.  It  appears  that  the  defend- 
ants, Creiffhton  &  Woodville,  were  merchants  in  Balti- 
more ;  that  certain  goods  were  consigned  to  them,  and  en- 
tered in  the  Custom-House  in  their  name.  The  defendant, 
Woodville,  in  his  own  name,  with  the  plaintiffs  as  his  se- 
curities, executed  a  bond  for  the  duties.  Uf>on  this  bond 
the  plaintifl^  have  been  compelled  to  pay  the  duties  for 
whichr  it  was  given  ;  and  this  action  is  brought  for  the  re- 
covery of  the  money  so  paid,  against  the  defendant  Creigh- 
ton,  who  has  been  alone  served  with  process.  The  ques- 
tion which  is  made  is  ^'are  the  plaintiffii  entitled  to  recover 
against  him  ?" 

Originally  both  partners  were  liable  for  the  duties,  and 
if  the  money  paid  by  the  plaintifi  had  been  paid  in  dis- 
charge of  this  original  liability,  at  the  express  or  implied 
request  of  the  defendants,  they  would  have  been  legally 
liable  for  its  re-payment.  But  the  execution  of  a  bond  dis- 
charges a  simple  contract,  either  express  or  implied.  At 
common  law  one  co-partner  cannot  bind  another  by  deed. 
Under  the  Act  of  Congress  of  1820,  Ing.  Dig.  268,  one 
partner  may,  by  executing  a  bond  for  duties  in  the  part- 
nership name,  bind  the  firm.  The  bond,  in  this  case, 
is  not  in  the  partnership  name,  and  it,  therefore,  casts  no 
liability  on  the  defendant,  Crei^hton.  The  execution  of 
the  bdnd,  by  Woodville,  discharged  the  liability  of  the  firm 
for  the  duties,  and  made  the  debt  legally  his  own.  When 
the  plain  iifl&  paid  it,  they  paid  the  money  for  WoodvUle, 
and  at  bis  implied  request.  They  can,  therefore,  have  na 
legal  right  of  action  against  the  firm  of  Cireightoii  & 
Woodville. 

if  it  was  necessary  to  go  back  to  the  consideration  of  the 
bond,  to  ascertain  whether  both  of  the  partners,  or  only  the 
oblii^er,  was  liable  to  it,  it  would  necessarily  lead  to  an  in- 
vestigation and  settlement  of  the  accounts  of  the  partners. 
For,  if  the  partner  who  executed  the  bond,  was  in  arrears 
to  the  firm,  it  could  not  be  pretended  that  he  would  have 
the  right  to  call  on  the  other  to  contribute  to  its  payment. 
This  examination  the  court  of  law  cannot  make.  It  may 
be,  that  in  Equity,  if  the  plaintiffs  could  shew  that  Wood- 
ville is  in  advance  to  the  firm  the  amount  of  the  bond,  and 
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that  he  is  insolvent,  that  they  might  make  the  defendant, 
CreighCon,  liable. 

The  case  of  Tom  vs.  Goodrich^  2  Johns.  R.  213,  is  a 
case  exactly  analagous  to  the  one  before  us,  in  which  it 
was  held  '^  that  proof  of  the  payment  of  money  for  the 
surviving  partners,  after  the  death  of  a  co-partner,  would 
not  support  a  declaration  on  an  implied  promise  by  all  the 
partners ;  that  the  claim  of  the  United  States  "  for  the  du- 
ties "  against  the  co-partnership  became  extinguished 
by  the  bond  of  the  individucd  partner,  who  was  alone  re- 
sponsible ;  and  that  the  surety  who  had  paid  the  money 
held  a  right  of  action  against  the  partner  only  who  had 
signed  the  bondJ'^ 

The  motion  for  a  nonsuit  is,  therefore,  granted. 

Johnson,  J.  concurred. 


Patrick  Cy  Connor  vs.  William  Tynes. 

Action  for  use  and  occupatioD.  The  proof  was,  that  defendant 
acknowledged  the  lease,  and  that  he  had  occupied  the  premises  for 
the  time  mentioned  in  the  declaration,  and  offered,  if  plaintiff  would 
allow  a  discount  which  he  set  up,  to  pay  or  confess  a  judgment  for 
the  balance.  Held  that  this  was  sufficient  evidence  to  entitle  the 
plaintiff  to  recover. 

Before  Gantt,  J.  at  Charleston,  Spring  Term,  1831. 

The  report  of  His  Honor,  the  Presiding  Judge,  is  as 
follows  : 

'^  This  was  an  action  to  recover  for  the  use  and  occu- 
pation of  two  lots,  for  which  the  defendant  held  a  parol 
lease  from  the  plaintiff.     There  was  not  a  particle  of  proof 
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that  the  defeDdant  ever  had  possession  of  the  lots.  On  the 
contrary,  it  appeared  by  the  testimony  of  Doctor  James 
Persell,  that  0'Ck)nnor  put  Tynes  on  a  third  lot,  which  did 
not  bi^long  to  him,  but  to  the  witness,  and  he  forbid  Tynes 
from  paying  anything  to  O'Connor  for  the  occupation  of 
the  lot.  Mr.  Deliesseline  proved,  on  the  part  of  the  plain- 
tiff, that  Tynes  acknowledged  the  lease  to  him,  and  that,  if 
he  would  admit  the  discount,  he  would  pay  the  balance. — 
Mr.  Deliesseline  stated  further,  that  Tynes  said  he  had  oc- 
cupied the  premises  for  the  time  mentioned  in  the  declara- 
tion. The  premises  occupied  was  the  third  lot  above  men- 
tioned. 

"  The  Court  of  Appeals  will,  very  probably,  send  this 
case  back,  on  the  ground  that  it  should  have  been  left  to 
the  jury  on  the  testimony  of  Tynes'  ambiguous  acknowl- 
edgement. '*  That  he  had  occupied  the  premises  "  is  alto- 
gether equivocal,  however.  The  premises  he  did  occupy 
was  the  third  lot,  not  leased,  which  O'Connor  had  tres- 
passed upon  by  putting  Tynes  on  it.  I  considered  the 
case,  therefore,  unsupported  by  any  evidence  whatever,  of 
use  and  occupation  of  the  premises  stated  in  the  decla- 
ration, and  therefore  ordered  a  nonsuit." 

The  plaintiff  appealed,  and  moved  to  set  aside  the  non- 
suit, and  for  a  new  trial,  on  the  ground  that  there  was  suf- 
ficient evidence  for  the  jury  to  act  upon^— the  qualified 
promise  to  confess  a  judgment  being  a  sufficient  acknowl- 
edgement of  the  use  and  occupation,  and  of  the  rent  in  ar- 
rear,  as  set  forth  in  the  declaration,  which  was  shewn  to 
defendant,  and  which  was  the  subject  of  conversation  be- 
tween witness  and  defendant. 

Deliesseline^  for  the  motion. 

Curia,  per  O'Neall,  J.  The  proof  on  the  part  of  the 
plaintiff,  that  the  defendant  acknowledged  the  lease,  and 
his  occupation  of  the  premises  demised  for  the  time  men- 
tioned in  the  declaration,  and  his  offer  to  pay  or  confess 
a  judgment  for  the  balance,  if  his  discount  was  allowed, 
was  sufficient  to  entitle  the  plaintiff  to  recover  at  least  the 
balance  which  might  be  left  after  deducting  the  defend- 
ant's discount.     It  is  true  that  these  admissions  may  have 


278  Dkloach  vs.  Youmans. 

been  made  under  a  mistaken  idea  of  his  liability  to  the 
plaintiff,  and  that  his  defence  may  shew  that  he  ought  not 
to  be  bound  by  them.  Whether  it  ought  to  have  that  ef- 
fect was  a  question  of  fact  for  the  jury. 

The  motion  to  set  aside  the  nonsuit  is  granted. 

Johnson,  J.  concurred. 


John  Deloachf  exW  of  Wm.  Deloach^  vs.    Youmans  and 

Wife. 

At  a  sale  by  the  plaintiff,  as  executor  of  G.  D ,  the  defendant, 
who  was  herself  appointed  executrix  of  0.  D.,  but  had  not  at  that 
time  qualified,  purdiased  property,  and  gave  the  plaintiff  her  DOte 
for  the  same  After  the  sale,  the  defendant  qualified  as  executrix — 
Hdd  that  the  plaintiff  was  entitled  to  recover  on  the  note. 

Before  Mautin,  J.  a^  Beaufort^  Spring   Tenn^  1831. 

This  was  a  sum.  pro.  on  a  note  given  by  Mrs.  Youmans 
for  purchases  made  at  the  plaintiff's  sale  as  executor  of 
Wm.  Deloaeh.  She  was  herself  appointed  executrix  of 
Wm.  Deloach's  will,  and  after  that  sale  qualified  on  his  will, 
and  this  was  relied  on  as  her  defence. 

The  defendant's  counsel  insisted  that  she  was  not  an- 
swerable to  the  plaintiff  in  this  court ;  and  by  way  of 
shewing  the  incompetency  of  this  court  in  relation  to  this 
controversy,  oflbred  to  go  into  an  account  of  her  adminis- 
tration, to  shew  that  she  was  in  advance  to  the  estate^  and 
therefore,  not  answerable  to  the  plaintiff. 

His  Honor  thought  the  defence  a  good  one,  and  non- 
suited the  plaintiff,  with  leave  to  move  to  set  it  aside. 
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The  plaintiff  appealed,  and  now  moved  this  court  to 
set  aside  the  nonsuit,  on  the  following  grounds : 

1st.  The  defendant  was  answerable  to  the  plaintiff  on 
her  note,  given  before  she  qualified  as  executrix,  and  it 
was  the  right  and  duty  of  the  plaintiff  to  commence  suit 
thereon  in  a  court  of  law — that  being  the  court  where  his 
remedy  was  plain  and  adequate. 

2d.  The  plaintiff,  having  a  right  of  actiorij  and  having 
proved  his  case,  there  was  no  legal  ground  for  a  nonsuit. 

3d.  The  defence  was  not  cognizable  by  a  court  of  law ; 
or,  if  it  was,  it  was  not  sufficient,  for  the  defendant  might 
be  in  advance  to  the  estate  and  yet  liable  for  the  payment 
of  this  note. 

W.  F.  Colcock,  for  the  motion. 
contra. 


Curia,  per  O'Neall,  J.  The  note  on  which  this  action 
is  brought,  was  made  by  Mrs.  Youmans  while  a  feme  sole, 
in  consideration  of  her  purchases  at  the  sale  of  her 
first  husband,  made  by  the  plaintiff,  as  his  executor. — 
The«  note  is  made  payable  to  him  as  executor.  She  was 
named  executrix,  but  had  not  then  qualified.  After  the 
sale,  and  the  making  of  her  note,  she  qualified.  A  non- 
suit was  ordered,  on  the  ground  that  one  executor  cannot 
at  law  maintain  an  action  asrainst  his  co-executor%  This 
is  true  as  to  all  acts  done  by  them  as  executors :  no  legal 
liability,  other  than  by  an  express  undertaking,  can  be 
east  upon  one  in  favor  of  the  other,  and,  therefore,  nothing 
like  an  implied  contract  can  be  sustained.  But  I  am  not 
disposed  to  say  that  one  executor  may  not  by  express  con- 
tract, make  himself  liable,  at  law,  to  the  other,  for  any 
sum  of  money  in  his  hands.  Be  that,  however,  as  it  may, 
in  the  case  before  us  the  defendants  are  liable  to  this  action. 
At  the  sale,  the  plaintiff  was  the  only  legal  owner  of  hie 
testator's  goods — he  sold  them,  and  thereby  became  liable 
for  their  value.  The  note  to  him  was  his  security  for  the 
price ;  it  was  a  personal  contract  to  him ;  the  words  ''  ex- 
ecutor of  Wm.  Deloach "  are  only  descriptio  persons ; 
if  he  had  died,  an  action  for  the  recovery  of  it  must  have 
been   in  the  name  of  his  executor  or  administrator.     In 
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Seabrook  ads.  Williams^  3  McC.  371,  the  action  was  brought 
by  the  administrator  of  an  executor,  on  a  bond  made  pay* 
able  to  the  executor,  for  the  goods  of  his  testator,  which  he 
bad  sold  ;  and  it  was  held  that  the  action  was  well  brought. 
In  that  case  my  brother  Johnson's  reasoning  applies  so  di- 
rectly to  this  case,  and  is  so  much  better  than  my  own, 
that  i  will  quote  his  words,  instead  of  attempting  to  reason 
further  about  the  question.  '^  The  liability  of  the  execu- 
tor is  not  measured  by  the  value  of  what  he  may  have  in 
possession,  as  the  representative  of  that  which  was  his  tes- 
tator's ;  the  law,  therefore,  properly  regards  the  substitute 
or  representative  as  his  own,  and  charges  him  with  that 
which  was  the  testator's.  The  bond  on  which  this  action  is 
brought  never  was  the  property  of  the  plaintiff 's  intestate  ; 
at  best  it  is  only  the  representative  of  what  might  have 
been  his,  but  has  been  disposed  of  by  his  executor,  which, 
according  to  the  principle,  has  been  administered  ;  so  that 
nothing  would  survive  to  an  administrator  de  bonis  non, 
if  such  a  person  was  claiming." 

It  may  be,  as  would  seem  to  be  the  case  from  the  presi- 
ding Judge's  report,  that  the  defendant,  Mrs.  Youma»8,  is 
in  advance  to  the  testator's  estate,  and  that,  on  this  account, 
she  may  be  entitled  to  be  reimbursed  from  the  assets  of 
her  testator's  estate.  But  it  by  no  means  follows,  that 
therefore  the  present  plaintiff  is  not  entitled  to  recover. 
He  maybe  also  in  advance  for  his  testator's  estate  ;  and,  if 
so,  it  would  be  far  from  justice  to  say  to  him,  you  shall  not 
recover  a  sum  6f  money  for  which  you  are  liable,  and 
which  you  have,  perhaps,  paid  away,  because  your  debtor 
may  be,  like  you,  in  advance  to  the  estate.  If,  however,  it 
should  be  that  the  plaintiff  has  in  his  hands  enough  to 
reimburse  the  defendants^  advances,  they  are  not  without 
a  remedy  even  in  a  law  court :  they  may  cite  him  to  ac- 
count before  the  Ordinary,  obtain  his  decree,  and  plead  it 
in  discount.  If  this  remedy  cannot  avail  them,  they  can, 
at  any  time,  have  relief  in  Equity. 

The  motion  to  set  aside  the  nonsuit  is  granted. 

Johnson,  J.  concurred. 


I 

I 
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Tliomas  Ctn^dray  vs.  Wm.  Barnes^  admW,  of  John  Law. 

John  A.  Cuthburt  vs.  Same. 

Where,  pending  an  appeal  from  an  order  of  non-suit,  the  plaintiff 
dies,  the  defendant  may,  after  the  death  of  the  plaintiff,  obtain  leave 
to  enter  up  judgment  of  non-suit,  and  issue  execution  for  his  costs. 

Before  Earlb,  J.  at  Beaufort^  Fall  Term^  1831. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  fol- 
lows: 

"  John  Law,  the  defendant's  intestate,  in  his  life  tinae 
instituted  separate  actions  of  slander  against  the  present 
plaintiffs,  Cord  ray  and  Cuthburt.  At  April  term,  1829,  a 
Bon-suit  was  ordered  by  the  presiding  Judge,  in  each  case ; 
notice  of  appeal  to  reverse  the  decision  of  the  circuit  Judge, 
and  to  set  aside  the  non-suits,  was  duly  given,  and  pending 
the  appeal,  the  plaintiff  in  the  actions  died.  The  origi- 
nal defendants  in  the  actions  have  instituted  this  proceed- 
ing by  scire  facias,  against  the  administrator  of  the  origi- 
nal plaintiff,  to  enter  up  their  judgments  of  non-suit,  and 
to  have  their  executions  for  costs.  The  administrator 
pleaded  specially  the  facts  above  stated,  and  there  was  a 
general  demurrer  to  the  plea,  and  a  joinder  in  demurrer. 

"  After  argument,  I  sustained  the  demurrer,  and  gave 
judgments  for  the  plaintiffs  on  the  scire  facias,  to  have 
leave  to  enter  up  their  judgments  of  non-suit,  and  to  take 
out  their  executions  for  costs.  I  consider  the  question 
made  here  as  settled  by  the  case  of ,  de- 
cided last  spring  at  Columbia.  The  question  is,  was  the 
suit  pending  after  a  non-suit  ordered  on  the  circuit,  in  con- 
sequence of  the  notice  of  appeal ;  and  the  court  in  the  case 
of ■■  ',  has  said  that  the  appeal  does  not  con- 
tinue the  cause,  but  that  it  is  ended  by  the  judgment  of 
36 
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non-suit  on  the  circuit.  It  is  true,  in  that  case,  the  appeal 
was  abandoned  by  the  plaintiff,  after  the  non-suit  on  the 
circuit — and  here  it  was  not  prosecuted,  in  consequence  of 
the  death  of  the  plaintiff.  But  I  conceive  the  principle 
is  the  same.  The  judgment  is  that  of  the  circuit  court, 
and  it  must  be  entered  up,  if  confirmed  by  the  Court  of 
Appeals,  as  of  the  term  when  it  was  pronounced.  It  is 
true,  if  set  aside,  the  case  is  restored  ;  but  if  not  set  aside, 
the  judgment  of  the  circuit  court  is  final.  There  is  no 
difference  in  the  principle,  between  a  non-suit  and  a  ver- 
dict ;  in  either  case,  the  party  prevailing  may  enter  up  his 
judgment  and  lodge  his  execution,  and  both  are  valid  until 
set  aside  for  some  error  in  law  by  the  Court  of  Appeals  ; 
and  their  validity  does  not  depend  on  any  accidental  cir- 
cumstance occurring  afterwards." 

The  defendant  appealed,  on  the  ground  that  the  death 
of  either  party  to  a  suit  pending  an  appeal  is  an  abatement, 
and  each  party  pays  his  bosts. 

Ourto,  per  Johnson,  J.  The  Act  of  the  Legislature, 
regulating  appeals  from  the  circuit  court,  authorizes  the 
party  prevailing  therein,  to  enter  up  his  judgment,  and  the 
execution,  only,  is  suspended  by  the  appeal — and  that 
judgment  has  always  been  regarded  as  final,  unless  set 
aside  or  reversed.  The  case  of  the  Ordinary  vs.  Trail, 
(2  Bail.  480)  referred  to  in  the  report,  is  decisive  of  this. 

CNball,  J.  concurred. 


/ 


Walter  Knox  vs.  Peter  Arinum. 

A  cQStom  of  the  city  of  Charleston,  which  authorizes  the  owner  of 
a  lot  of  land,  after  notice  to  the  owner  of  the  adjoining  lot,  and  his 
refusal  to  join  in  patting  up  a  partition  fence,  to  put  up  such  fence  at 
his  own  expense,  and  hold  the  party  refusing,  Ikble  for  one-half  of 
the  expense,  is  reasonable  and  just. 

Before  Gantt,  J.  at  Charlestany  Spring  Term^    1831* 

This  was  an  action  brought  by  the  plaintiff  to  recover 
from  the  defendant  one-half  of  the  expense  of  erecting  a 
wooden  partition  fence  between  two  dwelling-houses  and 
lots  adjoining  each  other,  in  Arcbdale  street ;  one  belong- 
ing to  the  plaintiff,  the  other  the  property  of  the  defendant. 
The  plaintiff  offered  to  prove  that  the  former  partition 
fence  was  in  a  state  of  total  dilapidation  and  decay — that 
be  had  given  a  written  notice  to  the  defendant,  requiring 
him  to  put  up  his  half  of  the  fence,  and  intimating  that 
otherwise,  he,  the  plaintifl^  would  put  up  the  whole,  and 
hold  him  liable  for  one-half  the  expense — that  the  defen- 
dant neglected  to  comply — that  he,  the  plaintiff,  thep  pro- 
ceeded to  erect  a  fence,  which  was  done  at  the  smallest 
possible  expense.  The  plaint^  further  alleged,  and  of- 
fered to  prove,  an  inmiemorial  custom  of  the  city  of  Charles- 
ton, that  the  expense  of  partition  fences,  essential  to  the 
property  of  conterminous  owners  of  lots  and  bouses,  is  to 
be  mutually  borne  between  their  owners.  His  Honor,  the 
presiding  Judge,  was  of  opinion  that  the  custom  was  un- 
reasonable, and  that  the  facts  alleged  would  not,  if  estab- 
lished, entitle  the  plaintiff  to  a  decree.  He  therefore  re- 
fused to  hear  the  evidence,  and  granted  a  non-suit 

From  this  decision  the  plaintiff  appealed,  and  now 
moved  this  court  to  set  aside  the  non-suit,  on  the  ground, 
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That  on  the  above  facts  being  established,  it  is  respect - 
fulJy  submitted,  the  plaintiff  was  entitled  to  a  decree. 

Thompson^  for  the  motion. 
Phillips^  contra. 

Curia,  per  O'Nball,  J.  In  this  case,  we  are  satisfied 
that  upon  the  case  stated,  the  plaintiff  would  have  been  en- 
titled to  a  decree,  if  he  could  have  proved  the  existence 
of  such  a  custom  as  that  which  he  alleged  to  exist  I 
perceive  no  reason  why  the  custom  should  have  been  dis- 
allowed. It  does  not  appear  to  be  unre<isonable.  Where 
two  have  the  common  benefit  of  any  improvement,  it  is 
just  that  each  should  share  in  common  the  expense  of  ma- 
king it.  By  justice,  I  understand  nothing  more  than  that 
which  sound  reason  points  out  as  right. 

If  a  common,  or  rather  a  partition  fence,  is  necessary 
to  the  enjoyment  of  two  adjoining  lots^  it  cannot  be  right 
that  one  should  be  at  the  whole  expense  of  repairing  it ; 
neither  ought  one  to  be  deprived  of  the  enjoyment  of  his 
lot,  because  his  neighbor  will  not  participate  in  repairing 
their  dividing  fence.  All  that  would  seem  to  be  necessa- 
ry to  be  done,  to  make  it  right  that  one  should  aid  in  the 
work,  or  contribute  to  the  expense  of  it,  would  be  that  he 
should  ha^e  notice  to  join  in  the  work  of  repairing  ;  and 
then,  if,  afi^r  allowing  him  a  reasonable  time  to  do  so,  he 
should  fail,  and  the  other  party  went  on  and  did  the  entire 
work,  he  ought  to  contribute  his  proportion  of  the  expense 
of  doing  it.  This  would  appear  to  be  at  least  a  jusi  foot- 
ing upon  which  the  relative  duties  and  liabilities  of  neigh- 
bors, in  relation  to  adjoining  lots,  ought  to  be  regulated ; 
and  to  this  extent  the  plaintiff  proposed  to  prove  an  imme- 
morial usage  in  the  city  of  Charleston.  If  that  usage  is 
proved,  it  will  establish  a  reasonable  custom  which  must 
be  enforced.  In  support  of  this  conclusion  we  have  been 
furnished  from  the  manuscript  collection  of  cases,  by  our 
learned  and  venerable  brother  Bay,  with  a  copy  of  the 
case  of  Chicester  ads.  Walker,  decided  by  the  Constitu- 
tional Court  in  1805,  in  which  it  was  held  that  "where 
the  proprietor  of  a  lot  of  land  in  the  city  of  Charleston, 
refuses  to  join  his  neighbor  in  putting  up  a  partition  fence, 
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and  the  other  party  puts  it  up  at  his  own  expense,  the  par- 
ty refusing  to  join  is  liable  for  a  moiety  of  the  expense,  by 
the  custom  of  the  city." 

The  motion  to  set  aside  the  non-suit  is  granted. 

Johnson,  J.  concurred. 


D,  Blythwood^  ex^or.  of  Russell,  vs.  Rebecca  Everingham. 

Where  a  married  woman  is  sued  as  a  sole  trader,  by  pleading  to 
the  merits  she  admits  her  liability  to  be  sued  in  that  character. 

A  plea  to  the  merits,  admits  both  the  right  of  the  plaintiff  to  sue 
in  the  character  which  he  assumes,  and  the  liability  of  the  defendant 
to  answei  in  the  character  in  which  he  is  sued. 

Before  Gantt,  J.  cU  Charleston,  Spring  Term,  1831. 

This  was  an  action  of  assumpsit  on  a  promissory  note 
given  by  the  defendant,  whilst  a  feme  covert,  to  the  plain- 
tiff's testatrix.  In  the  note  the  defendant  entitled  herself 
a  sole  trader,  and  the  action  was  against  her  in  that  char- 
acter. Her  husband  was  joined  in  the  action  for  the  sake 
of  conformity,  but  died  before  the  trial.  The  plea  was  the 
general  issue. 

His  Honor,  the  presiding  Judge,  overruled  a  motion  for 
a  non-suit,  made  on  the  ground  that  the  plaintiff  should 
have  proved  that  the  defendant  was  a  sole  trader  when 
the  note  was  given.  The  plaintiff  had  a  verdict,  and  the 
defendant  appealed,  and  now  renewed  his  motion  for  a 
non-suit,  on  the  ground  taken  in  the  court  below. 

Elliott,  for  the  motion. 
,  contra. 
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CuriOi  per  Johnson,  J.  The  question  made  in  the 
case,  is  whether,  under  the  state  of  the  pleadings,  the  plain- 
tiff was  bound  to  show  that  defendant  was  a  sole  trader. 

The  general  rule  is,  that  every  thing  necessary  to  the 
plaintiff's  right  to  recover  is  admitted,  which  is  not  put  in 
issue  by  the  defendant's  plea ;  and  it  has  been  accordingly 
often  held,  that  a  plea  to  the  merits  admits  both  the  right 
of  the  plaintiff  to  sue  in  the  character  which  he  assumes, 
and  the  liability  of  the  defendant  to  answer  in  the 
character  in  which  he  is  sued,  as  in  the  common  case 
of  actions  by  and  against  executors  and  administrators  and 
others,  suing  or  sued  in  a  representative  character.  7Va- 
pier  vs.  MUcheU^  2  N.  d^  McC.  64.  Here  the  defendant 
is  sued  as  a  sole  trader.  In  that  character  she  was  capa- 
ble of  binding  herself  by  contract,  and  having  pleaded 
to  the  merits,  she  admitted  her  liability  to  answer  in  that 
character ;  and,  according  to  the  rule,  the  plaintiff  was 
not  bound  to  prove  it. 

Motion  dismissed. 

O'Nball,  J.  conoorred. 


Wm.  SimSf  assignee^  vs.  ex^or.  of  L.  Radcliffe. 

Vy  after  a  note  is  barred  by  the  statute  of  limitations,  die  drawer 
promise  to  pay  it,  sach  promise  is  a  new  cause  of  action,  the  old 
debt  being  the  consideration ;  and  it  teems,  that  in  an  action  to  recov- 
er the  debt,  the  plaintiff  must  declare  specially  on  the  new  promise^ 

The  drawer  of  an  unnegotiable  note  promised  verbally  to  pay  it, 
after  it  was  barred  by  the  statute  of  limitations;  A«^  that  such  prom- 
ise was  a  mere  chose  in  action  which  could  not  be  assigned  so  as  t6 
enable  the  assignee  to  maintain  an  action  thereon  in  his  own  name. 

Before  Huoer,  J.  at  Charleston^  May  Term,  1830. 

This  was  an  action  of  assumpsit  on  a  note  or  due  bill, 
giyen  by  Lucretia  Radcliffe  to  Peter  Pyatt.  The  payee 
was  dead,  and  his  execotriz,  Mrs.  Pyatt,  by  her  indorse- 
ment on  the  note,  as  executrix  of  Peter  Pyatt,  had  assign- 
ed the  same  to  the  plaintiff.  The  note  was  as  follows : 
<^  Due  Mr.  Peter  Pyatt  six  hundred  and  fifty-three  dollars. 
20th  August,  1816.  L.  C.  Radcliffe."  It  was  indorsed 
thus :  ''  I  hereby  assign  all  my  right,  title  and  interest  in 
the  within  note,  to  William  Sims.  Sarah  A.  Pyatt,  execu- 
trix of  Peter  Pyatt" 

The  first  count  in  the  declaration  stated  the  note  to  Pe- 
ter Pyatt,  his  death,  and  the  assignment  to  Sims  by  his 
executrix  ;  there  were  also  in  the  declaration  three  money 
counts.  The  pleas  were  non  assumpsit  and  the  statute 
of  limitations.  The  evidence  was  as  follows :  Mrs.  Pyatt 
testified  that  she  knew  the  handwriting  of  Mrs.  Radcliffe, 
and  the  note  was  signed  by  her :  '*  she  did  present  the 
note  now  in  suit,  to  Mrs.  Radcliffe,  about  four  days  before 
her  death  ;  Mrs.  Radcliffe  was  then  in  bed  sick  with  the 
country  fever ;  at  the  time  mentioned,  Mrs*  Radcliffe  ac- 
koowledged  the  note,  and  told  the  witness  to  call  on  the 
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the  case  of  Reigne  vs.  Desportes,  (a)  decides  all  the  ques- 
tions involved  in  this ;  and  according  to  the  principles 
maintained  in  that  case,  the  non-suit  was  properly  ordered 
in  this.     The  motion  to  set  it  aside  is  dismissed. 

Johnson,  J.  concurred* 


WUsdl  vs.  MUeh 

Testator  devised  land  to  his  son  A.  and  '^  ii 
age,  or  should  die  without  leaving  lawful  issue  onm^ju^gv^^inen 
over.  Held,^  that  or  must  be  construed  and^  and  that  on  A's  attain- 
ing twenty-one  years  of  age,  he  acquired  an  absolute  estate^  and  not 
merely  a  fee  eonditionaH  in  the  land. 

Before  Gantt,  J.  at  Charleston^  Spring  Term,  1831. 

Trespass  to  try  titles  to  one  moiety  of  a  tract  of  land. 
William  Lewis,  by  his  will  dated  12th  December,  1777, 
devised,  inter  alia,  as  follows  :  '^  It  is  my  will  that  my 
tract  or  tracts  of  land,  be  equally  divided  between  my  sons 
William  and  Henry  Lewis ;"  and  in  another  part  as  fol- 
lows :  '*  But  it  is  also  my  will,  that  if  either  of  my  chil- 
dren should  die  under  age,  or  should  die  without  leaving 
lawful  issue  of  their  body,  that  in  such  case,  ail  their  parts 
or  shares  of  my  estate  shall  return,  and  be  equally  divided 
between  the  then  survivors  of  my  children." 

Testator  left  four  children,  William,  Henry,  Mary  and 
Hannah.  Henry  died  during  infancy.  William  attained 
the  age  of  twenty-one  years,  and  being  seized  of  a  moiety 
of  testator's  land  under  the  will,  conveyed  the  same,  9th 


{a)  See  this  case  reported  in  Dudley,  118. 
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March,  1797,  to  John  Fowler  Percy,  under  whom  the  de- 
fendant holds.  William  survived  both  his  sisters ;  he  never 
married,  and  died  in  1813,  without  issue.  This  action 
was  brought  by  the  children  of  Mary  and  Hannah.  The 
plaintiffs  claimed  that  William  Lewis  took  under  the  will 
an  estate  in  fee  conditional,  and  that  on  his  death,  the  land 
descended  to  the  plaintiffs,  as  heirs  of  the  devisor. 

The  facts  of  the  case  were  found  by  a  special  verdict,  and 
his  Honor,  the  presiding  Judge,  ordered  the  postea  to  the  de- 
fendant. 

The  plaintiffs  appealed,  and  now  moved  this  court  to 
reverse  the  judgment  of  the  presiding  Judge. 

Petigruj  for  the  motion. 
' — ',  contra. 

Ouria,  per  O'Ne all,  J.  The  case  of  Scanlan  vs.  For- 
teTf  1  Bail  427,  is  decisive  of  this  case.  In  that  case,  as 
well  as  this,  the  disjunctive  conjunction  '*  or,"  was  used  in 
the  clause  of  the  will.  The  same  reasons  exist  in  this 
case,  as  in  that,  why  it  should  be  construed  '<  and."  Giv- 
ing to  the  clause  of  the  will,  in  this  case,  that  construc- 
tion, ends  the  right  of  the  plaintiffs  to  recover. 

The  motion  to  reverse  the  decision  of  the  Judge  below, 
on  the  special  verdict,  is  therefore  dismissed. 

Johnson,  J.  concurred. 


The  Stats  vs.  B.  B.  Mazyck. 

Where  property  has  been  siezed,  under  the  Act  of  1740,  as  be* 
longing  to  a  slafe,  an  indictment  will  not  lie  against  the  master  of 
the  slave,  iot  taking  the  property^  even  after  condemnation,  out  of 
the  possession  of  the  captor  \  the  remedy  is  by  dvil  action,  (a,) 

Before  Evans,  J.  at  Charleston,  January^   1832. 

Motion  to  quash  an  indictment.  The  case  was  as  fol- 
lows :  A  mare  was  brought  before  James  Ferguson,  Esq., 
one  of  the  justices  of  the  peace  for  the  parish  of  St.  John's 
Berkley,  which  had  been  seized  by  one  Zachariah  Norwood, 
as  the  property  of  a  slave  belonging  to  the  defendant,  Ma^ 
zyck.  Mazyck  had  notice  of  the  seizure,  and  furthermore 
of  the  fact,  that  upon  that  seizure,  the  justice,  being  satis- 
fied that  the  mare  was  the  property  of  a  slave,  had  ordered 
her  to  be  sold  as  forfeited,  under  the  Act  of  1740.  Not- 
withstanding the  notice,  he  refused  to  take  the  oath  pre- 
scribed by  the  statute  to  the  owner  of  thd  slave,  upon  the 
taking  of  which  he  would  have  been  entitled  to  have  the 
property  restored  to  him.  Meanwhile  the  justice  appoint- 
ed a  day  of  sale,  and  committed  the  mare  to  the  keeping 
of  Norwood.  Mazyck  went  to  Norwood,  and,  though 
warned  not  to  take  her,  carried  away  the  mare,  and  frus- 
trated the  execution  of  the  law.  The  justice  demanded 
that  he  should  be  indicted  for  it,  and  a  bill  was  accordingly 
given  out  and  found.  The  motion  to  quash  was  made  on 
the  single  ground  that  the  offence,  as  stated  in  the  indict- 
ment, was  not  indictable.  The  presiding  Judge  prdered 
the  indictment  to  be  quashed  accordingly. 

Legare,  the  Attorney  General,  now  moved,  on  behalf  of 
the  State,  to  reverse  the  decision,  as  against  law. 


(«.)  See  next  case. 
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Curia,  per  O'Neall,  J.  In  general,  a  wrong,  to  be  pnn- 
ishahle  by  indictment,  must  in  some  way  affect  the  public. 
A  mere  private  injury  to  the  civil  rights  of  a  member  of  so- 
ciety is  not  in  general  indictable,  unless  it  also  includes  a 
public  wrong.  The  deprivation  of  one  of  personal  prop- 
erty, when  not  done  feloniously,  is  remedied  by  action  at 
the  suit  of  the  party  aggrieved  ;  and  so  universal  is  said  to 
be  this  remedy,  that  thei'e  cannot  be  a  wrong  without  its 
legal  means  of  redress.  It  is  possible,  when  the  rights  of 
the  State  are  alone  affected  by  a  wrong,  that  the  injury  may 
be  redressed  by  indictment,  or  information.  In  the  case  of 
the  Siate  vs.  Arledge  and  Gaither,  1  Bail.  551,  it  was 
held  that  an  information  for  an  intrusion  on  the  lands  of 
the  State,  would  lie.  These  cases,  and  the  case  of  the 
State  vs.  Stark,  on  the  authority  of  which  they  were  deci- 
ded, are  the  only  cases  in  which  it  has  been  held  that,  for 
an  injury  to  the  proprietary  rights  of  the  State,  and  not  to 
her  sovereign  rights,  she  had  any  other  means  of  redress 
than  such  as  belonged  to  citizens  generally  by  action.  The 
remedy  in  these  cases  is  partly  civil  and  partly  criminal. 
It  has  a  criminal  form,  but  in  all  other  respects  is  precisely 
an  action  of  trespass  to  try  title. 

The  present  case  is  an  attempt  to  go  one  step  further, 
and  subject  a  citizen  to  an  indictment  for  a  trespass  on 
property,  in  the  proceeds  of  which,  when  sold,  the  State 
will  be  interested  in  a  moiety. 

The  indictment  is  for  a  rescue,  in  taking  out  of  the 
hands  of  Zachariah  Norwood,  a  mare,  which  he  had  seiz* 
ed  as  the  property  of  a  slave,  and  which  mare  had  been 
accordingly  condemned,  by  a  justice  of  the  peace,  afler  the 
master,  the  defendant,  had  been  notified  of  the  seizure,  and 
had  refused  to  take  the  oath  required  by  law.  A  rescue  is 
defined  to  be :  ^'  When  a  man,  lawfully  arrested  and  taken, 
is  set  at  large  wrongfully."  Com.  Dig.  Rescous.  A.  272.  This 
may  be  either  a  capital  offence,  or  only  a  misdemeanor.  In 
general,  the  rescue  of  a  person  arrested  or  confined  for 
criminal  matter,  would  be  punished  as  the  party  rescued 
would  be  liable  to  be  on  conviction.  The  rescue  of  a  per- 
son arrested  or  confined  on  civil  process  would  be  a  mis- 
demeanor.    It  consists   in  the  high   contempt  for  the  law 
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which  is  manifested  in  preventing  the  operation  of  its  pro- 
cess. So  far  there  is  no  difficulty  in  defining  a  rescue,  and 
pointing  out  its  remedy.  But  it  appears  from  the  English 
books,  that  an  indictment  lies,  '<  if  a  rescous  be  made  upon 
a  distress,  (&c.  for  the  King."  Com.  Dig.  Rescous.  D.  3, 
273.  Concede  that  this  is  law  here,  add  it  cannot  aid  this 
prosecution.  For  there  has  been  no  rescue  of  a  distress 
either  for  *'  rent,  service,  damage,  feasant,  debt,  or  tax  to  the 
State  ;"  and  these  are  the  only  cases  contemplated  by  the 
authorities. 

But  I  doubt  whether  this  is  or  can  be  law  in  this  State. 
In  all  coses  of  a  distress  for  the  State,  if  such  a  thing  does 
exist,  it  must  be  made  by  some  officer  under  process  di^ 
rected  to  him  for  that  purpose,  and  his  seizure,  if  legal, 
would  vest  the  property  in  him;  and  he,  for  the  State, 
could  maintain  an  action  for  the  rescue.  To  me  it  seems 
altogether  unsuited  to  our  institutions  to  put  a  man  to  an- 
swer on  the  criminal  side  of  the  court,  and  topunish  him 
criminally,  for  the  assertion  of  a  right  of  property. 

In  the  case  of  the  State  vs,  Sotherlin.  Harp.  414,  it  was 
held  that  "an  indictment  will  not  lie  for  rescuing  goods, 
taken  in  execution,  out  of  the  possession  of  a  constable." 
That  decision  proceeded  on  the  ground  that  it  was  a  mere 
trespass,  a  private  injury,  and  for  it  an  adequate  remedy 
was  afforded  to  all  concerned,  in  an  action  of  trover  or 
trespass,  by  the  constable  against 4he  rescuer. 

The  reason  and  analogy  of  that  case  are,  I  think,  di- 
rectly applicable  to  this.  The  Act  of  1740,  P.  L.  171,  di- 
rects that  it  shall  not  be  lawful  for  ''  any  slave  to  buy,  sell, 
trade,  traffic,  deal  or  barter  for  any  goods  or  commodities," 
(except  fruit,  fish  and  garden  stuffs,  or  to  purchase  for  the 
use  of  his  master  or  employer,)  "  nor  shall  any  slave  be 
permitted  to  keep  any  boat,  pettiauger  or  canoe,  or  to  raise 
and  breed,  for  the  use  of  any  such  slave,  any  horses,  mares, 
neat  cattle,  sheep  or  hogs,"  upon  pain  of  forfeitute  thereof. 
The  Act  then  provides  that  "  it  shall  and  may  be  lawful 
for  any  person  or  persons  to  sieze  and  take  away  from  any 
slave,  all  such  goods,  commodities,  boats,  pettiaugers,  ca- 
noes, horses,  mares,  neat  cattle,  sheep  or  hogs,  and  to  de- 
liver  them  into  the  hands  of  any"  justice  of  the  peace 
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"nearest  to  the  place  where  the  seizure  shall  be  made; 
and  the  justice  shall  take  the  oath  of  suicfa  person  who 
shall  make  any  such  seizure,  concerning  the  manner  of 
seizing  and  taking  the  same  ;  and  if  the  said  justice  shall 
be  satisfied  that  such  seizure  hath  been  made  according  to 
the  directions  of  this  Act,  he  shall  pronounce  and  declare 
the  goods  so  seized  to  be  forfeited,  and  shall  order  the  same 
to  be  sold  at  public  outcry,  and  the  monies  arising  by  such 
sale,  shall  be  disposed  of  and  applied  as  hereinafter  direct- 
ed." The  proviso  excepts  from  the  operation  of  this  clause 
of  the  Act,  any  goods  which  come  to  the  possession  of  a 
slave  by  '^  theft,  finding  or  otherwise,  without  the  knowl- 
edge, privity,  consent  or  connivance "  of  the  owner,  and 
directs  such  goods  to  be  restored  upon  an  oath  to  be  taken 
by  the  party  claiming  them.  The  64fh  section  of  the  Act 
directs  that  ''  all  fines,  penalties  and  forfeitures,  imposed  or 
inflicted  by  this  Act,  and  which  shall  be  recovered,  and  are 
not  before  particularly  disposed  of,  shall  be  applied  and 
disposed  of,  one-half  to  be  applied  by  the  General  Assem- 
bly for  the  use  "  of  the  State,  "  and  the  other  half  to  him 
or  them  who  will  sue  or  inform  for  the  same."  The  inju- 
ry done  by  the  defendant,  in  the  act  complained  of,  is  to 
the  State  and  the  captor  or  informer,  in  taking  away  the 
thing  forfeited,  and  for  which  each  are  entitled  to  a  moiety. 
The  indictment  is  not,  therefore,  to  redress  an  injury  in 
which  the  State  is  alone  interested :  it  presents  a  compound 
of  private  and  State  rights  to  be  redressed.  But  it  is  said, 
that  unless  this  indictment  be  sustained,  there  will  be  no 
remedy  for  the  act  of  the  defendant.  Lict  us  examine  this 
position,  without  conceding  that  it  necessarily  follows,  even 
if  it  be  true,  that  an  indictment  will  lie.  Take  the  case 
before  us.  The  captor  was  in  possession  at  the  time  the 
defendant  took  away  the  mare.  What  is  to  prevent  him 
from  sustaining  trespass  or  trover  /  His  possession  is  pri- 
ma facie  evidence  of  property,  and  the  defendant's  act  of 
taking  the  mare  out  of  his  possession  is  either  a  legal  tres- 
pass, or  a  conversion,  as  he  may  choose  to  consider  it.— - 
This  would  cast  upon  the  defendant  the  proof  of  property  ; 
and  to  that  might  besuccessfiilly  replied  the  condemnation 
by  the  magistrate :  and  it  is  probable  that  a  recovery  must 
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necessarily  follow  it.  This  would  appear  to  be  a  legal  rem- 
edy, and  that  there  is,  therefore,  no  necessity  to  look  for  any 
other.  But,  although  this  might  be  enough  for  the  case 
before  us,  yet  it  is  advisable,  in  passing  upon  a  case  of  novel 
impression,  to  see  how  the  rule  established  by  it  will  prob- 
ably work  in  all  probable  cases  of  this  class.  Under  the 
Act  there  may  be  three  stac^es,  at  either  of  which,  it  is  pos- 
sible, the  property  may  be  taken  away.  1st.  After  seizure, 
but  before  delivery  to  the  justice  :  2d.  After  the  delivery 
to  the  justice,  but  before  condemnation  ;  and  3d.  After  con- 
demnation, but  before  sale.  In  all  these  cases,  is  the  rem- 
edy by  action  sufficient  1  If  it  is,  the  rule  that  an  indict- 
ment will  not  lie  may  be  safely  adopted.  If  the  capture  is 
lawfqj,  the  captor,  or  justice,  before  condemnation,  may,  up- 
on their  respective  possessions,  maintain  either  trespass  or 
trover  for  the  property,  if  it  should  be  taken  out  of  their 
possession.  The  order  of  condemnation  by  the  justice, 
generally  directs  his  constable  to  sell  the  property,  and  this 
would  legally  vest  the  property  in  him,  so  as  to  enable  him 
to  recover  for  any  tortious  taking  of  it  out  of  his  posses- 
sion. The  lemedy  by  action  is,  therefore,  perfect ;  and  an 
indictment  will  not  lie. 

It  was,  however,  urged  that  this  was  an  obstruction  d 
the  law,  and  therefore  an  offence  against  public  justice.—* 
But  it  is  not  so :  it  is  the  assertion  of  a  private  right,  in  op» 
position  to  a  partial  right.  It  has  operated,  it  is  true,  to 
defeat  the  sale ;  but  the  operation  of  the  law  will  still  have 
effect  It  is  like  taking  property  from  a  sheriff,  or  consta- 
ble, after  a  levy,  the  sale  of  which  is  necessary  to  the  cor* 
rect  execution  of  the  process  ;  the  law  is  violated,  but  not 
obstructed.  The  law  has  performed  its  functions  by  vest- 
ing the  property  in  the  officer  for  sale. 

The  motion  to  reverse  the  decision  of  the  Judge  below  is 
dismissed. 

Johnson,  J.  concurred. 


Zachariah  Norwood  vs.  H,  B,  Mazyck. 

Where  property,  which  belonged  to  a  slave  and  has  been  seized 
under  the  Act  of  1740,  is  taken  out  of  the  possession  of  the  captor 
by  the  master  of  the  slave,  the  captor  may  maintain  trover  against 
the  master  for  such  taking. 

Before  Gantt,  J.  at  Charleston^  Spring  Term^  1881. 

Trover  for  a  mare.  Mr.  Ferguson  testified  that  the 
plaintiff  seized  a  certain  bay  mare,  which  he  brought  be- 
fore the  witness,  a  justice  of  the  peace  for  the  parish  of 
St.  John's  Berkley,  under  a  charge  that  the  said  mare  was 
the  property,  and  was  kept  for  the  peculiar  use  and  benefit, 
of  a  slave  of  the  defendant ;  that  the  said  mare  was  duly 
pronounced  by  the  witness  to  be  forfeited  according  to  the 
provisions  of  the  Act  of  1740 ;  that  after  such  condenma- 
tion  and  forfeiture,  it  was  committed  to  the  custody  of  the 
plaintiflf;  that  the  mare,  being  so  in  the  custody  of  the 
plaintiff,  the  defendant  took  and  converted  to  his  own  use, 
at  the  same  time  refusing  to  take  the  oath  prescribed 
by  the  Act  of  1740,  upon  the  taking  of  which  the  own- 
er is  entitled  to  restitution  of  his  property ;  and  that  the 
said  mare  has  continued  in  possession  of  the  defendant 
ever  since. 

On  this  testimony  the  defendant  moved  for  a  nonsuit 
His  Honor  was  of  opinion  that  the  plaintiff  could  not 
maintain  the  action  against  the  defendant.  He  had  no 
ownership  in  the  property,  either  absolute  or  qualified, 
after  the  delivery  to  the  magistrate,  and  the  magistrate  no 
power  under  the  Act  but  to  order  a  sale,  &c.  which  was 
not  done ;  besides,  what  rule  for  estimating  the  damages 
could  be  adopted,  should  the  action  be  sustained  ?  The 
amount  to  which  the  captor  is  entitled  depends  upon  the 
sale.     Recaption  of  the  mare  and  order  for  sale  should 
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have  been  the  course  pursued,  and  not  the  action  of  trover 
by  an  illegally  constituted  bailee. 

The  motion  for  nonsuit  was  granted.     The  plaintiff  ap- 
pealed,  and  moved  this  court  to  set  it  aside. 

Curia,  per  O'Neall,  J.     The  right  of  the  plaintiff  to 
maintain   this  action,  was  pretty  clearly  intimated  in  the 
case  of  the  Siate  vs.  Mazyck^  (a)  and  had   not  the  pre-* 
siding  Judge  below  thought  that  the  action  was  so  clearly 
not  maintainable,  as  to  authorize  him  to  order  a  nonsuit,  t 
should  not  have  thought  any  thing  necessary  on  this  occa- 
sion, but  a  reference  to  our  opinion  in   that  case  for  the 
reasons  of  our  judgment  in  this.     It  is,  however,  due  to 
the  decision  of  the  Judge  below,  that  the  reasons  for  our 
dissent  from  it  should  be  briefly  stated.     A  general  rig^ht 
of  property   and   of  immediate  possession,   or  a  right  of 
possession  alone,  is  generally  enough  to  sustain  the  action 
of  trover.     It  is  from  the   right  of  a  bailee  to  the  posses- 
sion of  a  chattel  that  lie  may  maintain  trover  against  every 
one  but  the  rightful  owner.     The  general  reasons  why  he 
may  maintain  this  action,  appear  to  be  threefold  :  1st.  That 
his   possession  may  be  coupled  with  an   interest  in  the 
property  itself:  2d.   That  he  may   be  responsible  to  his 
bailor  on  account  of  the   loss  of  the  property :  and  3d. 
That  his  possession   is  evidence  of  property  against  every 
one  except  the  rightful  owner.     These  general  reasons 
why  a  bailee  may  and  ought  to  maintain  trover  for  the 
conversion  of  goods  taken  out  of  his  possession,  appear  to 
me  to  cover  every  class  of  bailments,  and  regarding,  there- 
fore, the  present  plaintiff  as  a  bailee  for  the  use  of  himself 
and  the  State  in  equal  moities  of  the  proceeds  of  the  chat- 
tel when  sold,   he  would,  both  on  account  of  his  interest 
in  the  thing  and  his  possession,  be  entitled  to  maintain  this 
action.     But  if  he  is  regarded  only  as  the  bailee  of  the 
magistrate,   FergusoU)  I  apprehend  he  can  maintain  this 
action   against  any  one  who  has  not  the  general  right  of 
property.     His  possession  is  prima  facie  evidence  of  pro- 
perty :  this  shewing,  with  proof  of  conversion,  would  en- 
title him  to  a  verdict,  unless  the  defendant  could  shew  a 
right  of  property  in  himself:  this  would,  in  the  defence, 

(a)  See  last  case. 
38 
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be  accomplished  by  province  that  the  property  was  his  up 
to  the  time  of  its  being  taken  from  the  slave  by  the  defend- 
ant :  to  this,  as  said  in  the  case  of  the  Slate  vs.  Mazyck, 
could  be  replied  the  condemnation  by  the  justice  and  his 
delivery  of  the  possession  to  the  plaintiff  to  keep  until  sold. 
The  result  of  this  replication  (if  the  magistrate  had  juris- 
diction of  the  subject)  would  be  to  divest  the  defendant's 
right  of  property  and  place  it  in  the  magistrate  for  sale. 
If  he  had  both  property  and  possession  in  the  thing,  he 
might,  and  by  delivering  did,  confer  the  right  of  possession 
on  the  plaintiff;  and  this  qualified  or  special  property  en- 
titles him  to  recover  against  the  defendant,  who  has  no 
right  of  property.  In  the  case  of  Jones  vs.  Cole^  2  Bail. 
330,  it  is  said — "  The  right  of  one  having  a  general  pro- 
perty in,  or  the  right  of  possession  of,  a  chattel,  to  main- 
tain trover  for  its  conversion,  is  a  proposition  too  familiar 
to  require  illustration ;"  and  its  application  to  this  case,  to 
my  mind,  is  too  apparent  to  be  any  longer  doubted.  The 
possession  of  a  mere  servant,  who  has  no  interest  in  the 
chattel,  and  on  whom  no  liability  is  cast  for  its  loss,  and 
whose  possession,  therefore,  is  that  of  his  master,  will  not, 
I  am  satisfied,  be  enough  to  sustain  trover ;  and  on  this 
principle  the  case  of  lAtdden  vs.  LeavUt^  9  Mass.  R.  104, 
was  decided.  But  I  confess  that  I  think  the  principle  was 
strangely  misapplied.  For  it  will  be  seen  that  the  plaintiff, 
who  received  possession  from  the  deputy  sheriff,  was  not 
only  liable  for  the  property,  but  had  actually  paid  a  sum  of 
nooney  in  discharge  of  his  engagement  to  deliver  it.  So 
that  it  would  seem,  both  on  account  of  the  liability  cast 
upon  him  by  his  engagement  to  keep  the  property  for  the 
deputy  sheriff,  and  also  of  the  tact  that  he  had  actually 
incurred  and  paid  that  liability,  his  interest  in,  and  pos- 
session of,  the  property,  ought  to  have  sustained  the  ac- 
tion. It  would  have  been  better  if  the  decision  bad  been 
put  on  the  ground,  that  the  circumstances  authorized  the 
belief  that  he  had  consented  to  the  defendant's  subsequent 
acquisition  of  the  property.  The  case,  however,  does  not 
conclude  us  as  authority ;  and  I  should  have  no  hesitation 
in  ruling,  that  the  principle  on  which  it  was  decided 
would  not  apply  to  a  case  of  the  same  kind  here. 

The  motion  to  set  aside  the  nonsuit  is  graalad. 

Johnson, 'J.  concurred. 


City  Comicil  vs.  John  Z>.  Talek. 

Process  for  selling  and  exposing  for  sale  goods  in  defendant's 
shop  on  Sunday.  The  proof  was  that  the  defendant  kept  a  retail 
liquor  store  ;  that  on  Sunday  his  store  door  was  open,  and  his  li* 
qaors  were  exposed ;  that  several  persons  were  in  the  store,  and  one 
of  them  was  seen  with  a  tumbler  in  bis  hand ;  that  the  weather  was 
Tery  warm ;  that  the  shop  doors  were  the  onJy  means  of  ventilating 
the  room  in  which  the  defendant  usually  sat  and  ate ;  and  defendant's 
clerk  testified  that  nothing  was  sold  on  that  day.  On  this  proof,  the 
,  jury  found  the  defendant  guilty,  and  the  Court  of  Appeab  granted  a 
new  trial,  on  the  ground  that  the  verdict  was  without  evidence. 

Before  the  Recorder ,  in  the  City  Court,  July  Term,  1831. 

The  report  of  the  Recorder  is  as  follows  : 

"  Process  for  exposing  goods,  <fec.  for  sale,  ou  Sunday, 
the  15th  May. 

Miller,  sworn. — Defendant  lives  and  keeps  a  grocery 
store,  license  No.  3,  in  Elliott  street.  Witness  was  there 
on  Sunday,  the  15th  May,  and  saw  his  door  open  and  his 
liquors  exposed.  There  were  five  sailors  there,  and  one 
bad  a  tumbler  in  his  hand.  Witness  called  defendant,  and 
told  him  his  doors  ought  to  be  shut ;  he  replied  it  was  a 
boarding  house ;  witness  answered  that  could  not  be,  as 
he,  defendant,  had  a  retail  license,  No.  3.  Witness  has  no 
interest,  but  if  he  has,  is  willing  to  release  it;  his  visit  to 
defendant  was  at  7  o'clock  on  said  day.  Witness  was 
alone  ;  he  saw  no  liquor  sold,  but  liquors  exposed  for  sale. 
Did  not  see  defendant  offer  any  for  sale. 

Plane,  sworn  for  defendant — ^Knows  defendant's  house ; 
has  seen  him  eat  and  drink  down  stairs ;  he  may  have 
one  or  two  boarders ;  there  is  no  other  entrance  to  the 
house  than  two  front  doors — ^no  yard ;  if  defendant  wants 
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a  draft  of  air,  should  think  he  must  open  his  doors ;  the 
alley  way  is  closed. 

Kahl,  sworn.  Was  defendant's  clerk,  and  lived  with 
him  15th  May  last.  Saw  Miller  come  there  that  day  ;  de- 
fendant eats  in  the  store  ;  they  could  not  live  there  with- 
out opening  the  front  doors  ;  there  was  no  liquor  sold  that 
morning  that  he  knows  of.  Three  sailors  came  there,  and 
one  had  a  bit  of  bread — did  not  see  one  take  a  drink  that 
morning,  or  buy  any  thing ;  the  liquors  were  not  put  up 
there  for  sale,  they  always  stood  there ;  can't  recollect  if 
he  (witness)  sold  any  thing  that  day. 

T.  O.  Elliott,  Esq,,  visited  the  place  as  a  commissioner 
of  health  ;  there  is  no  entrance  from  the  street,  except 
through  the  house  or  store  doors — the  door  in  the  alley  is 
shut  up. 

Miller,  again  called.  There  is  a  large  door  in  defend- 
ant's yard ;  there  is  a  second  story  to  the  house. 

Kahl,  again  called.  There  are  two  bed  rooms  above, 
but  only  one  below — the  side  door  and  back  door  of  that 
room  lead  to  the  kitchen. 

Neve,  sworn.  Only  one  room  below,  and  that  is  defend- 
ant's shop  or  store. 

Here  the  case  closed,  and  was  argued. 

I  stated  to  the  jury  that  the  proof  was  entirely  pre- 
sumptive— that  I  had  no  doubt  the  frontdoors  were  opened 
for  the  purpose  of  ventilation  and  comfort ;  but  defendant 
might  have  combined  therewith  the  project  of  selling — 
that  it  was  for  them  to  say,  if  they  could  satisfactorily 
draw  the  inference  from  the  testimony,  that  defendant  ex* 
posed  his  liquors  for  sale  on  that  Sunday,  as  Miller  had 
testified,  and  if  so,  they  might  find  against  him  ;  it  was  a 
question  entirely  for  them,  and  not  for  me.  They  found 
for  the  plaintiff. 

There  was  a  second  case  against  the  same  defendant 
for  a  similar  violation  of  the  ordinance,  on  6th  June,  Sun- 
day. 

Lozier,  sworn.  Defendant  keeps  a  store  in  Elliott  street; 
witness  was  there  with  Mr.  Graillard,  the  marshall,  in  the 
morning,  who  warned  defendant  against  keeping  his  shop 
oped.  *   In  the  same  evening,  5th  June,  about  9  o'clock,  wit- 
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ness  went  there  and  found  there  several  sailors,  with  two  or 
three  women,  standing  at  the  counter  laughing  and  ma- 
king a  noise ;  both  doors  on  the  street  were  open — the 
windows  were  not ;  saw  no  money  received  for  liquors — 
the  liquors  were  exposed  as  usual  for  sale. 

The  counsel  here  agreed  that  the  same  testimony  which 
had  been  given  in  the  first  case,  as  above  set  forth,  should 
be  received  m  this  case  by  the  jury,  who  were  so  informed, 
and  the  case  was  submitted  to  them  ;  the  Judge  did  not 
think  any  charge  necessary,  and  they  found  for  the  plain- 
tiff." 

The  defendant  appealed,  and  now  moved  for  a  new  trial, 
on  the  following  grounds  : 

Ist.  Because  the  verdicts  were  founded  on  presumption 
alone. 

2.  Because  even  the  presumption  raised  by  the  plaintiff, 
was  rebutted  by  positive  proof,  which  was  disregarded. 

3.  Because  there  was  no  greater  exposure  of  the  shop 
than  necessity  required  ;  and  the  liquors  in  it  were  not  ex- 
posed for  sale  by  defendant,  or  any  one  else. 

4.  Because  the  verdicts  were  against  law  and  evidence, 
and  the  charge  of  the  Recorder. 

Cross,  for  the  motion. 
Axon,  city  attorney,  contra. 

Curia,  per  Johnson,  J.  An  ordinance  of  the  city  coun- 
cil, of  May,  1801,  imposes  a  penalty  of  $  on  any 
person  who  shall  sell  or  publicly  expose  for  sale,  any  goods, 
wares  or  merchandize  on  the  Lord's  day  ;  and  two  seve- 
ral actions  were  brought  against  the  defendant,  to  recover 
the  penalty  for  a  violation  of  the  ordinance  on  two  seve- 
ral days. 

The  defendant  kept  a  retail  liquor  store  in  Elliott  street ; 
and  the  only  evidence  (which  was  the  same  in  both  the 
cases)  was  that  his  shop  door  was  open,  and  that  several  per- 
sons were  in  the  house,  and  that  on  one  occasion,  one  of 
them  had  a  tumbler  in  his  hand ;  but  there  is  no  proof 
that  he  sold  any  thing,  or  that  he  offered  or  exposed  any- 
thing for  sale,  except  the  fact  of  the  doors  being  open,  and 
persons  being  therein  ;  and  the  presumption   arising  from 
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this   circumstance,    if,  indeed,  any  presumption  of  guilt 
can  arise  from  it,  is  repelled  by   proof  that  the  weather 
was  very  warm,  and  that  these  doors  were  the  only  means 
of  ventilating  the  apartment  in  which    defendant  usually 
sat  and  ate,  and  by  the  evidence  of  his  clerk,  that  nothing 
was  sold  on  either  day.     The  jury  certainly  had  the  right 
to  disbelieve  the  clerk,  and  their  powers  in  relation  to  the 
inferences  to  be  drawn  from  facts  proved,  are   very  great. 
But  I  am  ignorant  of  any  rule  which  authorizes  the  pre- 
sumption of  a  fact  from  the  proof  of  others,  not  necessa- 
rily leading  to  that  conclusion,  and  particularly  when  more 
satisfoctory  evidence  is  known  to  exist*     The  ordinance 
does  not  make  it  an  offence  to  open  a  shop  door  on  Sun- 
day, for  the  purpose  of  ventilating  the  apartment^-nor  does 
it  punish  the  admission  of  persons   into  it — nor  is  it  pre- 
sumable that  the  inhabitants  would   willingly  submit  to  a 
restraint  which  would,  in  some  degree,  exclude  them  from 
society,  deprive  them  of  a  necessary  comfort  in  summer, 
and  probably,  in  confined  situations  like  this  is  described 
to  be,  the  preservation  of  health ;  and   all   that  is  proved 
here  is  entirely  consistent  with  the  innocence  of  the  de- 
fendant, and  the  most  profound  respect  for  the  ordinance. 
The  law  presumes  the  innocence  of  the  party  accused — 
guilt  must  be  proved — and  if  we  give  the'  defendant  the 
benefit  of  this  presumption,  we  ought  to  conclude,  in  the 
absence  of  proof,   that  if  his  visiters  attempted  to  seduce 
him  to  violate  it,  as  a  good  and  faithful  citizen  he  answer- 
ed, ^  the  law  forbids  it,  and  I  won't   violate  it."     If  proof 
that  defendant  kept  a  shop,  and  that  persons  were  seen  in 
it  on  the  Sabbath,  constitute  proof  of  the  violation  of  the 
ordinance,  it  is  not  improbable    that  an  action  might  be 
maintained  against  every  shop  keeper  in  the  city,  for  every 
Sabbath  in  the  year.     We  conclude,  therefore,   that  there 
is  no  proof  authorizing  the   presumption  of  defendant's 
guilt.     A  new  trial  is  therefore  ordered. 

O'Neall,  J.  concurred. 


Samuel  Hyams  vs.  F.  Michel. 

Under  the  Act  of  1817,  allowing  sherifis  to  recover,  <'by  special 
action  on  the  case,"  from  the  plaintiff  the  jail  fees  of  the  defendant 
in  ezecntion,  the  action  to  recover  the  fees  may  be  brought  in  a 
magistrate's  court 

An  attorney,  without  special  instructions  from  his  client,  mny 
issue  a  cOw  «a.  and  cause  the  defendant  to  be  arrested  and  confined  in 
jaiL  (a) 

Tried  in  the  city  of  Charleston^  before  H.  Trescot,  a.  u. 

This  was  an  appeal  from  a  magistrate's  decision.  The 
report  of  the  magistrate  is  as  follows. 

''  This  was  an  action  against  defendant  for  the  recovery 
of  %7  10,  beins:  the  amount  of  jail  fees  due  by  one  Piede-' 
mont,  who  had  been  put  in  jail  under  a  ca.  sa.  issued  in 
the  case  of  F.  Michel  ads.  Piedemont.  Piedemont  filed 
his  schedule,  made  an  assignment  to  Michel  of  all  he  bad, 
and  swore  out.  The  case  of  Piedenwot  against  Michel 
was  an  action  of  slander,  in  which  a  verdict  had  beeo 
rendered  for  the  defendant ;  and  Wm.  H.  Ing^esby,  attorney 
of  Michel,  had  issued  a  ca.  sa.  against  the  plaintiff,  Piede- 
mont, for  the  costs :  it  was  under  this  ca.  sa.  he  swore  out. 

^The  plaintiff's  case  was  fully  proved.  Mr.  Yeadom 
for  defendant,  moved  for  a  nonsuit,  on  the  ground  of  want 
of  jurisdiction  in  the  court,  because  the  right  to  recover  in 


(a)  In  PooU  vs.  Gist  4*  Roddy^  4  McC.  259^  it  was  decided  that 
an  attorney,  though  he  was  not  bound  to  do  so,  might,  after  jodgmeBt, 
receive  money  collected,  for  his  client,  by  the  sheriff;  and  in  the 
Treamrer$  vs.  McDowell,  1  Hill,  184,  that,  though  he  might  receive 
money,  yet  he  could  make  no  executory  contract  which  would  bind 
his  client    See  also  Johnson  vs.  Munro,  3  Hill,  8. 

R. 
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the  present  case  did  not  exist  at  common  law,  but  arises 
under  the  Act  of  1817,  which  prescribes  Che  particular 
form  of  action,  to  wit,  '<  a  special  action  on  the  case,"  and 
magistrates'  courts  have  no  jurisdiction  in  such  actions. 

'*  I  overruled  the  motion,  because  I  thought,  although 
the  Act  of  1817  used  the  words  '*  special  action  on  the 
case,"  it  could  only  mean  a  special  action  on  the  case  in 
(kssumpsit :  and  the  court  had  jurisdiction  in  assumpsit. 
I  thought  all  the  Act  required  was,  that  the  plaintiff  should 
state  specially  the  manner  in  which  the  assumpsit  arose. 
The  present  claim  was  certainly  founded  on  contract,  and 
in  the  case  of  Leach  vs.  House,  1  Bail.  42,  the  court  de- 
cided that  a  justice  of  the  peace  had  jurisdiction  as  against 
an  executor  cfe  son  tort,  because  the  suit  was  founded  on 
contract.  The  object  of  the  law  in  excluding  the  jurisdic- 
tion of  a  magistrate's  court  in  special  actions  on  the  case, 
could  only  be  to  prevent  a  magistrate  from  using  his  own 
discretion  in  assessing  damages  when  they  are  undefined 
by  law ;  an  evil  which  could  not  arise  in  the  present  case, 
as  the  law  prescribed  the  exact  amount  of  the  debt  and 
raised  a  promise  to  pay  it. 

'^  Wm.  H.  Inglesby,  sworn  for  defendant.  I  was  coun- 
sel for  F.  Michel,  in  a  case  wherein  Piedemonl  was  plain- 
tiff. I  entered  an  appearance  agreeably  to  instructions 
from  Michel,  but  have  not  the  copy  process  with  me.  Mr. 
Yeadon  here  required  the  production  of  Mr.  Inglesby's 
power  of  attorney.  I  thought  it  unnecessary,  and  Mr. 
Inglesby  proceeded.  I  know  Piedemont  by  sight.  I  put 
him  in  jail  to  satisfy  the  costs  of  the  suit,  but  had  no 
special  instructions  from  Michel  to  do  so.  I  heard  no 
complaint  about  my  doing  so  until  after  he  had  sworn  out. 
1  thought  I  was  doing  my  client  a  service. 

*'  Mr.  Yeadon  contended  that,  as  Mr.  Inglesby  had  put 
Piedemont  in  jail  without  special  instructions  from  Michel, 
the  latter  could  not  be  made  liable  for  the  jail  fees,  as  the 
agent  had  exceeded  his  authority.  Mr.  Seymour  contend- 
ed, that  the  act  of  the  attorney  was  the  act  of  his  client, 
and  if  the  client  was  damnified  by  his  conduct,  he  had  his 
remedy  over  against  him. 

''  I  decreed  for  the  plaintiff  $7  10." 
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On  appeal  to  the  City  Court,  his  Honor,  the  Beoorderi 
delivered  the  following  opinion. 

<'  1.  The  authority  of  an  attorney  extends  to  the  man* 
agement  of  the  whole  8uit|  from  the  writ  to  the  eatecution» 
When  he  receives  no  special  instructions^  it  is  his  duty  to 
proceed  to  execution  without  delay.  I  am  aWare  that  it  is 
said  in  2  Inst.  378|  and  1  Roll.  391,  that  his  authority  is 
determined  by  the  judgment ;  yet  it  is  said|  in  the  same 
page  of  the  Institutes,  that  after  joilgment,  he  may  sue  out 
execution  within  the  year  without  a  new  warrant,  and,  if 
he  do  so,  he  may  prosecute  it  after  the  year.  In  this 
country,  the  practice  has,  I  think,  been  uniform,  for  the 
attorney  to  issue  execution  without  special  instructional 
and  I  have  little  doubt  that  his  neglecting  to  do  so,  where- 
by his  client  should  lose  his  lien  on  the  defendant's  pro- 
perty, or  perhaps  his  control  over  his  person,  would  fur- 
nish a  good  cause  of  action  against  himself.  In  this  ease, 
as  the  attorney  of  Michel  received  no  special  instructions^ 
it  was  within  his  discretion  to  issue  either  a  fi,  fa.  or  ea. 
sa*  to  secure,  as  well  as  he  couldi  the  collection  of  those 
costs  for  which  his  client  would  be  ultimately  liable ;  and 
this  he  might  do  without  making  a  demand  for  the  costs 
against  his  client. 

2.  The  Act  of  1817,  which  authorizes  the  jailor  to 
recover  his  fees  from  the  plaintiff  in  certain  cases,  by 
'^ special  action  on  the  case,"  has  been  pursued  here;  but 
the  objection  taken  is,  that  such  an  action  is  tortious^  and, 
consequently,  not  within  the  magistrate's  jurisdiction.  Ad- 
mitting that  a  special  action  on  the  case  may  be  used  to 
recover  damages  for  a  tort,  it  is  clear  that  it  may  also  be 
used  to  recover  them  for  a  breach  of  contract,  express  or 
implied,  and,  if  so,  may  not  the  jurisdiction  of  the  magis- 
trate be  determinable  according  to  the  nature  of  the  suit? 
I  think  it  may.  When  the  object  of  the  special  action  is 
the  recovery  of  unascertained  damages  arising  ex  delicto^ 
the  magistrate  clearly  has  no  jurisdiction — it  must  be 
referred  to  another  tribunal :  but  ^hen  it  is  to  recover  a 
sum  due  under  a  contract  or  quasi  contract,  there  is  no 
reason  why  his  jurisdiction  should  be  ousted,  merely  be- 
cause the  form  of  the  suit  is  in  case,  for  that  remedy  is 

39 
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not  confined  to  injuries  ex  delicto^  but  is  concurrent  with 
the  action  of  assumpsit  for  a  breach  of  contract.  Here  is 
a  contract  created  by  the  acts  of  the  parties  and  the  terms 
of  the  law.  The  actor  is  rendered  liable  to  pay  to  the 
jailer  the  maintenance  of  the  prisoner  under  the  circum- 
stances :  and  privity  of  contract,  if  necessary,  is  created 
by  tt\e  law  itself  between  plaintiff  and  defendant.  The 
magistrate's  decree  is,  therefore,  confirmed,  and  the  appeal 
dismissed." 

From  this  decision  the  defendant  appealed,  on  the  fol- 
lowing grounds. 

1.  That  an  attorney  has  no  power  to  imprison  a  debtor 
under  a  ca.  sa.  without  instructions  from  the  creditor. 

2.  That  a  magistrate  has  no  jurisdiction  of  a  special 
action  on  the  case. 

Yetuhnj  for  the  motion. 
Seymour^  contra. 

Per  Curiam.  The  report  of  the  Magistrate  and  the 
opinion  of  the  Recorder,  present  a  very  full  and  satis&cto- 
ry  view  of  all  the  questions  that  have  been  raised  here, 
and  we  entirely  concur  in  their  reasoning  and  conclusion. 

Johnson  and  O'Nsall,  JJ.  concuring. 


FHemmingj  Ross  ^    Co.  vs,   Prescott,   Bishop  ^  Orajf. 

• 

Where  one  member  of  a  mercantile  firm  accepts  a  draft  in  the 
name  of  the  firm,  for  the  accommodation  of  a  third  person,  in  an  ac- 
tion by  the  payee  against  the  firm,  he  is  not  bound  to  prove  that  the 
acceptance  was  with  the  knowledge  and  assent  of  the  other  members 
of  the  firm. 

An  accommodation  acceptance  or  indorsement  by  one  6f  the  part- 
ners in  the  name  of  his  firm,  binds  the  firm ;  semble. 

Before  Gantt,  J.  at  CharlestoUj  Spring  Term^  1831. 

This  was  an  action  of  assumpsit  on  a  note  of  hand  ta- 
ken under  the  following  circumstances.  One  Bacon, 
who  was  the  father-in-law  of  the  defendant,  Prescott,  call- 
ed  at  the  store  of  the  plaintiffs,  and  requested  credit  for 
goods  to  the  amount  of  six  or  seven  buuGU-ed  dollars,  upon 
his  own  responsibility,  which  was  declined.  On  the  next 
day  be  called  with  the  defendant,  Prescott,  and  it  was  ar- 
ranged that  he  might  take  the  goods  on  a  credit  of  nine 
months,  on  his  giving  a  draft  on  Prescott,  Bishop  A  Gray, 
and  their  acceptance.  The  bill  was  made  out,  calcula- 
tions made,  and  the  draft  drawn.  The  plaintifi^  immedi- 
ately, and  before  the  delivery  of  the  goods,  sent  the  draft 
for  acceptance.  The  young  man  who  carried  it,  (since 
dead)  on  his  return  stated  that  Prescott  was  not  within, 
and  that  Mr.  Bishop  requested  that  it  might  be  left  till  Mr. 
Prescott  came  in  ;  and  that  he  had  left  it  accordingly. 
The  next  morning  the  young  man  was  sent  back  for  it- 
he  brought  it  back  with  the  acceptance  upon  it  by  Prescott, 
Bishop  A  Gray,  in  the  baud  writing  of  Prescott.  The 
goods  were  then  delivered  to  Bacon.  The  note  on  which 
this  action  was  brought,  the  signature  to  which  was  in  the 
hand  writing  of  Prescott,  was  afterwards  substituted  in 
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the  place  of  the  draft.  On  the  back  of  the  draft,  which 
was  produced  as  evidence,  was  the  following  indorsement 
in  the  hand  writing  of  Bishop,  '*  paid  the  9th  January, 
1827."  It  was  further  proved,  that  some  years  before  the 
trial  of  this  case,  a  draft,  drawn  by  Bacon  on  the  defend- 
ants, was  accepted,  and  passed  to  the  payee's  credit  in 
bank. 

The  defence  set  up,  was,  that  this  was  a  transaction  by 
Prescott  in  his  individual  character,  and  that  the  firm  were 
not  bound  by  iu  Under  the  charge  of  his  Hcmor,  the 
presiding  Judge,  the  jury  found  for  the  plaintiffs ;  and  the 
defendants  appealed,  and  now  moved  for  a  new  trial,  on 
the  grounds : 

1.  The  rule  of  law  is  settled,  that  where  an  individu- 
al copartner  pledges  the  copartnership  responsibility  for 
his  own  individual  debt,  or  for  the  debt  of  a  third  party, 
such  contract  is  not  binding  on  the  copartnership,  without 
the  express  assent  of  all  the  copartners. 

2.  The  consideration  of  the  note  in  question  was  clear- 
ly proved  to  have  been  a  debt  due  by  Joseph  Bacon  to  the 
I^aintilB,  and  no  assent  of  the  other  copartners  to  become 
securities  for  Bacon,  wks  proved  by  the  plaintifis. 

3.  The  verdict  was  against  law  and  evidence. 

Thompson^  for  the  motion. 
— — ,  contra. 

Curia^  per  Johnson,  J.  The  general  rule  is,  thai  a 
partnership  is  not  bound  by  the  act  of  one  of  its  members^ 
unless  it  is  done  on  account  of>  or  in  the  way  o^  their  bu- 
siness. Drawing,  accepting,  or  indorsing  bills  or  notes, 
by  one  partner,  in  the  name  or  in  behalf  of  the  firm,  ren* 
ders  all  the  firm  liable  to  a  bcma  fide  holder,  although  the 
other  partners  were  ignorant  of  the  transaction  ;  ajad  it  is 
said,  even  where  the  individual  partner  intended  it  aa  e 
fraud  on  the  others ;  such  is  the  rule  laid  down  by  Chitty, 
in  his  treatise  on  Bills,  p.  39,  40.  It  is  founded,  he  re- 
marks,  on  the  custom  of  merchants,  and  has  been  long  es- 
tablished aa  law.  In  Swcm  vs.  Sieele^  7  East,  910,  liord 
Ellenborough  says  :  '^  It  would  be  a  strange  and  novel  doc- 
trine, to  hold  it  necessary,  for  a  person  receiving  a  bill  of 
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exchange,  indorsed  by  one  of  several  partners,  to  apply  to 
each  of  the  other  partners,  to  know  whether  he  assented 
to  such  indorsement ;  or  otherwise,  that  it  should  be  void. 
There  is  no  doubt,  that  in  the  absence  of  all  fraud  on  the 
part  of  the  indorsee,  such  indorsement  would  bind  all  the 
partners."  He  marks,  also,  very  clearly,  the  distinction 
between  that  case,  and  the  case  of  a  creditor  of  one  part- 
ner colluding^  with  him  to  obtain  payment  or  security  out 
of  the  funds  of  the  partnership,  with  a  knowledge  that  it 
is  against  the  consent  of  the  others,  where  it  is  held  to  be 
fraudulent  and  void. 

In  support  of  this  motion,  the  counsel  has  relied  on  the 
case  of  JFW  vs.  Sabtny  19  Johns.  R.  158,  where  the  con- 
verse of  the  rule  is  laid  down  and  maintained ;  but  upon 
referring  to  the  case  of  Dob  vs.  Halsey,  16  Johns.  R.  38, 
on  the  authority  of  which  Fool  vs.  Sabiu  was  decideil,  it 
will  be  seen  that  it  is  confessedly  in  opposition  to  the  rule 
as  established  in  England ;  and  Mr.  Justice  Spencer  re-* 
marks,  that  the  difference  consisu  in  this,  that  in  New 
York,  the  separate  creditor  who  has  obtained  the  partner- 
ship paper  for  the  private  debt  of  one  of  the  partners,  is 
bound  to  shew  the  assent  of  the  whole  firm  to  be  bound. 
The  rule  in  the  King's  Bench  throws  the  burthen  of  show- 
ing that  it  was  against  the  consent,  and  without  the  knowl- 
edge of  the  other  partners,  and  the  covinous  act  of  the  in* 
dividual  partner,  on  the  firm ;  and  in  Foot  vs.  Sabiuj  the 
aame  learned  Judge  deduces  from  thai  case,  the  rule,  that 
if  one  partner  makes  or  indorses  a  note  or  bill  as  securi- 
ty for  a  stranger,  the  payee  is  bound  to  prove  the  assent  of 
all  the  partners ;  and  he  reasons  with  great  propriety,  that 
there  is  no  foundation  for  the  distinction  between  the  case 
where  the  individual  partner  gives  the  note  of  the  firm  for 
bis  own  debt,  and  where  he  gives  it  as  security  for  the 
debt  of  another. 

Since  the  argument  of  the  case,  I  have  taken  some 
pains  to  inform  myself  as  to  the  usage  in  this  city,  and 
the  concurrent  testimony  of  all,  is,  that  the  firm  is  bound 
by  the  accommodation  acceptance  or  indorsement  of  one 
of  the  partners  in  the  name  of  the  firm.  In  sales  on  credit, 
particularly  to  persons  not  residing  in  town,  a  town  accept- 


310  Flemming  vs.  Prescott. 

ance  is  very  frequently  required ;  the  case  on  hand  is  an 
instance.  It  is  known,  too,  that  most  of  the  business  of 
the  banks  is  transacted  in  this  way ;  and  a  gentleman  of 
respectability,  who  said  he  had  been  in  trade  here  forihirty 
years,  remarked,  that  in  all  that  time  he  had  never  heard 
the  question  asked,  whether  all  the  firm  assented ;  and 
however  highly  we  may  respect  the  decisions  of  the  de- 
servedly distingushed  supreme  court  of  New  York,  we 
cannot  consent  to  follow  a  rule  which  would  introduce  so 
much  disorder  and  confusion  in  the  commercial  commu- 
nity. 

This  case  appears  to  me,  however,  to  stand  even  on 
higher  grounds,  and  to  steer  clear  of  this  question,  if  it 
can  admit  of  any  doubt.  The  allegation  on  the  part  of 
the  defendants,  is,  that  there  was  collusion  between  the 
plaintiffs  and  Prescott,  one  of  the  firm,  to  bind  the  firm 
for  the  debt  of  Bacon,  his  father-in-law.  Now  the  proof  is, 
that  Bacon's  draft  was  sent  to  the  counting  house  of  the 
defendc^nts,  and  delivered  to  Bishop,  another  member  of 
the  firm,  who  detained  it  all  night,  that  he  might  consult 
Prescott,  who  was  then  absent ;  and  in  the  morning  it  was 
returned,  with  the  acceptance  of  the  firm  indorsed  by 
Prescott ;  and  the  goods  were  not  delivered  by  the  plain- 
tiffs to  Bacon,  until  that  was  done^  This  draft  was  after- 
wards taken  up,  and  a  note,  drawn  by  Prescott  in  the  name 
of  the  firm,  substituted  in  its  stead,  and  on  this  the  present 
action  is  brought.  On  the  back  of  the  draft  a  memoran- 
dum is  indorsed  in  Bishop's  hand,  that  it  was  paid  on  the 
9th  January  1827.  Now  these  circumstances  not  only 
shew,  that  there  was  no  collusion  between  the  plaintiffs 
and  Prescott,  but  raise  in  my  judgment  a  very  satisfactory 
presumption  that  the  acceptance  was  made  with  the  assent 
of  all  the  members  of  the  firm.  Bishop  had  no  interest  or 
motive  to  conceal  it  from  Gray,  and  the  strong  probability 
is,  that  he  would  have  consulted  him  on  a  matter,  in  rela- 
tion to  which,  it  appears,  he  himself  was  disinclined  to 
act. 

Motion  is  dismissed. 

O'Nkall,  J.  concurred. 


Joseph  Clarke  vs.  John  Gordon. 

If  the  drawee  of  a  bill  of  exchange  drawn  payable  at  sight,  prom- 
ises to  pay  it,  if  it  be  presented  at  a  particular  time,  in  an  action 
against  him  on  such  acceptance,  the  plaintiff  need  not  aver  or  ptove 
presentment  of  the  bill  for  payment  at  that  time. 

If  a  promissory  note  be  made  payable  at  a  particular  place,  the 
plaintiff,  in  an  action  on  the  note  against  the  drawer,  need  not  aver 
or  prove  presentment  for  payment  at  that  place.  Smith  vs.  Burrellj 
cited  in  opinion  of  Johnson,  J, 

Before  the  Recorder ^  in  the  City  Court,  January  Term, 

1832. 

Assumpsit  on  an  order  for  one  hundred  and  fiAy-five  dol- 
lars, and  twenty-five  cents,  drawn  on  defendant  by  one 
Tbos.  A.  Hyndman,  his  overseer.  The  declaration  set  out 
a  general  acceptance  by  defendant,  and  the  evidence  was 
directed  to  that  point. 

/.  B.  Marks  testified,  that  he  presented  the  bill  to  de- 
fendant for  acceptance,  together  with  another  for  one  hun- 
dred dollars,  by  the  same  drawer ;  that  defendant  said  he 
had  no  funds,  but  would  pay  the  bills  if  presented  late  in 
January,  or  early  in  February  ensuing ;  that  he  positively 
refused  to  give  a  written  acceptance. 

John  Bonneau  testified,  that  the  order  now  sued  on  was 
left  with  him  in  February  or  March,  1831 ;  that  about  two 
weeks  afterwards,  witness  mentioned  it  to  the  defendant 
and  asked  for  payncent ;  defendant  replied  he  was  not  in 
funds,  but  as  soon  as  he  was  he  would  pay  it  About 
three  weeks  after,  witness  asked  defendant  ^agfain,  and  he 
said  that  he  was  not  in  funds,  but  would  be  so  on  the  Ist 
July,  and  would  then  pay  it ;  that  about  that  time  he  would 
owe  his  overseer,  the  drawer,  as  much,  and  be  would  pay 
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the  money.  Witness  did  not  present  it  in  Juiy,  and  never 
spoke  again  to  defendant  on  the  subject ;  the  order  re- 
mained in  the  witness'  possession  till  the  21st  July,  when  be 
placed  it  in  the  bands  of  plaintiff's  attorney. 

Mr.  Egglestan  testified,  that  he  met  the  defendant  in 
October,  1831,  who  told  him  he  had  received  a  letter  from 
his  clerk  on  the  subject  of  the  order,  and  Messrs.  Bentham 
&  Dunkin  would  appear  for  him ;  witness  told  defendant 
that  the  order  was  placed  with  his  agent  after  be  went 
away  to  the  North. 

Here  the  plaintiff  closed,  and  defendant's  counsel  moved 
for  a  non-suit,  on  the  ground  that  the  acceptance  proved 
was  conditional,  viz  :  if  presented  ai  a  certain  /tme,  and 
there  was  no  proof  that  it  ever  was  presented ;  that  the 
proof  and  the  declaration  were  at  varience,  for  the  latter 
set  out  a  general  acceptance,  and  the  former  established  a 
conditional  one.  The  plaintiff's  counsel,  on  the  other 
band,  contended  that  the  acceptance  was  general,  and  if 
not,  it  was  sufficiently  well  set  forth  to  entitle  him  to  re- 
cover. 

His  Honor,  the  Recorder,  was  of  opinion  that  the  ac- 
ceptance was  not  general ;  that  if  the  defendant  had  in* 
tended  to  accept  generally,  he  would  not  have  objected  to 
do  so  in  writingj  as  he  would  have  been  bound  by  a  ver* 
bal  acceptance ;  that  he  refused  to  do  this,  hot  said  he 
would  pay  if  it  was  presented  at  a  certain  time.  He 
thought  that  a  drawee  had  the  power  to  annex  any  coo^ 
dition  to  liis  acceptance  he  pleased,  and  it  was  optional 
with  the  holder  to  receive  it,  or  reject  it  and  return  the 
bill ;  but  if  he  received  it,  and  afterwards  declared  on  it, 
he  must  aver  the  acceptance  according  to  its  tenor,  and 
also  the  performance  of  the  condition  which  alone  would 
entide  him  to  the  money ;  that  as  this  had  not  been  done 
here,  but  the  declaration  had  set  forth  the  acceptance  gen- 
erally, his  Honor  thought  the  variance  was  fatal ;  that  the 
bill  was  to  be  regarded  as  payable  instanter^  yet  it  was 
accepted  to  be  paid  at  a  future  period|  viz :  either  late  in 
January^  early  in  February,  or  on  the  Ist  Jnly,  all  difler- 
ing  from  its  tenor ;  and  this  special  accq>tanee  rendered  it 
necessary  that  it  should  be  set  forth  in  the  deckuratioOi  and 
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proved  accordingly.  As  this  was  not  done,  be  ordered  a 
Don-sait.  The  following  authorities  were  cited  by  his 
Honor.  Parker  vs.  Gordon^  7  East,  386  ;  Chit,  on  Bills, 
198 ;  Brown  ^  Co.  vs.  Coit,  1  McC.  408 ;  Lowry  vs.  Brooks^ 
2  McC.  421. 

The  plaintiff  appealed,  and  moved  to  set  aside  the  non- 
suit, on  the  following  grounds  : 

1.  That  the  promise  of  the  defendant  to  pay  at  a  future 
day,  was  an  acceptance  presently,  and  binding  upon  him 
whenever  the  demand  should  be  made  (as  it  was  made)  after 
that  day,  and  so  that  the  evidence  supported  the  declara- 
tion. 

2.  That  under  the  evidence  of  the  plaintiff,  he  was  en- 
titled to  a  verdict  upon  the  count  (contained  in  his  decla- 
ration) for  money  had  and  received. 

Legare  and  Eggleston,  for  the  motion. 
Bentham  and  Dunkin^  contra. 

Uuria^  per  Johnson,  J.  The  order  drawn  on  the  de* 
fendant  by  Hyndman,  in  favor  of  the  plaintiff,  was,  accord- 
ing to  its  legal  effect,  payable  on  sight;  and  the  questions 
HOW  made,  concede  that  the  acceptance  was  not  general, 
but  quali&ed  by  a  promise  to  pay  when  it  should  be  pre- 
sented at  a  subsequent  time ;  and  whether  the  plaintiff  was 
bound  to  set  out  these  qualifications  in  his  declaration,  and 
to  prove  that  it  was  presented  at  the  time,  is  now  the  mat- 
ter in  controversy.  All  the  learning  on  this  much  contro- 
verted question,  is  embodied  and  freely  developed  in  the 
great  case  of  Howe  vs.  Young,  2  Bro.  A  Bing.  156,  (0 
Eng.  C.  L.  R.  63)  and  besides  the  affectation  of  any  at- 
tempt to  make  an  array  of  the  cases  on  this  occasion,  it 
would  be  useless  and  unprofitable  labor.  The  great  di- 
versity of  opinion  amongst  the  English  Judges,  and  the 
zeal  and  ability  with  which  they  have  sustained  the  oppo- 
site sides  of  the  question,  have  elicited  every  thing  which 
caa  be  drawn  from  principle  and  precedent.  On  the  one 
side,  the  necessity  of  setting  out  in  the  declaration  the 
special  manner  of  the  whole  contract  of  acceptance  is  strong- 
ly maintained,  and  I  am  very  much  inclined  to  think  that 
that  mode  of  declaring  is  most  in  accordance  with  that  sort 
40 
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of  logical  precisioQ  and  correctne««,  which  characterizee 
and  constitutes  the  great  excellence  of  special  pleading, 
not  merely  as  a  matter  of  practice,  but  as  indicating  what 
the  plaintiff  was  bound  to  prove  to  entitle  him  to  recover. 
On  the  other  hand  it  is  said,  upon  high  authority,  that  time 
and  place  do  not  enter  into  the  essence  of  a  contract  to  pay 
money  for  a  valuable  consideration,  and  that  the  plaintiff 
is  only  bound  to  set  out  the  contract  according  to  its  l^al 
effect,  and  that  this  rule  is  satisfied  by  having  set  out  the 
acceptance  secundum  tenarem  of  the  bills,  leaving  the 
matters  of  time  and  place  as  grounds  of  defence.  As  a 
mere  question  of  practip^,  it  is  a  matter  of  little  conse- 
quence, for  the  profession  would  readily  accommodate  their 
proceedings  to  any  rule  which  might  be  prescribed  ;  and 
all  its  importance  is  derived  from  the  consideration  that  the 
rights  of  the  parties  are  to  be  resolved  by  it — ^and  if  the 
question  was  wholly  unembarrassed  by  the  adjudications 
of  our  own  courts,  I  should  feel  great  hesitation  in  deci- 
ding between  the  high  authorities  from  which  the  connsel 
on  both  sides  have  deduced  their  arguments.  But  the 
principle  appears  to  me  to  have  been  settled  by  this  court  in 
Smith  vs.  Burrellj  decided  in  November,  1827.  That  was 
an  action  on  a  promissory  note,  payable  at  the  Ljmn  IL 
Bank  in  Massachusetts.  There  was  no  proof  that  the  note 
bad  ever  been  presented  at  the  Bank  for  pnyment,  and  in 
an  action  brought  on  the  note  here,  it  was  objected,  on  a 
motion  for  a  non-suit,  that  to  entitle  the  plaintiff  to  recover 
he  was  bound  to  prove  a  demand  at  the  Bank ;  and  a  non- 
suit ordered  on  that  ground,  was  set  aside  by  the  concur- 
rence of  the  whole  court 

In  the  case  of  Wolcoit  vs.  Van  Sanivoardf  17  Johns. 
R.  248,  cited  at  the  bar,  the  same  question  arose,  and  was 
very  fully  considered,  on  an  action  by  the  payee  against 
the  acceptor  of  a  bill  of  exchange  drawn  payable  at  a  par- 
ticular place ;  and  it  was  held  that  the  plaintiff  was  not 
bound  to  prove  a  demand  of  payment  at  the  time  and 
place,  but  if  the  defendant  wished  to  avail  himself  of  the 
want  of  such  demand,  with  a  view  to  save  damages  and 
costs,  he  must  plead  that  he  was  ready  at  the  time  and 
place,  but  that  plaintiff  did  not  come  there  to  receive  ii 
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putting  the  defence  precisely  on  the  footing  of  a  tender — 
and  this  is  clearly  the  only  way  in  which  the  defendant 
can  avail  himself  of  it,  consistently  with  the  right  of  the 
plaintiff  to  recover. 

Divesting  the  case  of  all  technicalities,  and  putting  it 
upon  the  broad  question,  whether  the  plaintiff  ought  to 
lose  his  debt  oil  acconnt  of  his  neglect  to  demand  payment 
at  the  time  and  place,  at  which,  according  to  the  qualifica- 
tions of  the  acceptance,  he  is  required  to  do  it,  there  could 
be,  I  think,  but  little  diversity  of  opinion  about  it.  If  the 
defendant  knows  that  he  is  bound,  he  will,  of  course,  re- 
tain the  funds  of  the  drawer,  if  he  has  them  in  his  hands, 
or  if  he  accept  merely  for  the  honor  of  the  drawer,  and 
time  is  important  to  him  on  that  account,  in  general  he 
will  find  no  difllculty  in  dispensing  with  the  formality  of  a 
demand,  and  paying  without  it ;  or  if  the  holder  put  it  out 
of  his  power  to  make  payment  at  the  time,  and  by  that 
means  a  loss  arose,  perhaps  that  might  furnish  a  good 
ground  of  defence  ;  but  these  inconveniences  are  greatly 
outweighed  by  the  numberless  casualties  that  might  pre- 
vent the  holder  from  making  the  demand  at  the  precise 
time  and  place.  I  am,  therefore,  well  satisfied  to  abide  by 
the  principle  of  Smith  vs.  BurreU.  The  non-suit  ordered 
in  this  case,  must,  therefore,  be  set  aside  and  a  new  trial 
granted. 

O^EALL,  J.  concurred. 


WiUiam  Harth  vs.    Assignees  of  Gibbes. 

At  a  sherifT's  sale  there  is  no  warraDty,  and  the  purchaser  takef 
the  property  subject  to  all  legal  incumbrances. 

Where  property  is  sold  after  the  first  of  October,  there  is  no  lien 
on  it  in  the  hands  of  the  vendee  for  the  tax  for  which  it  was  on  that 
day  liable ;  the  tax  is  the  debt  of  the  vendor  and  must  be  paid  by 
hiuL    (a.) 

Before  Evans,  J.  at  Charleston^  January  Term,  1832. 

The  report  of  His  Honor,  the  Presiding  Judge,  is  as 
follows : 

''The  facts  of  this  case,  material  to  its  decision,  were  as 
follows,  as  admitted  by  the  counsel : 

1.  In  1819,  Lowden  and  others  obtained  judgments 
against  Gibbes. 

2.  In  1820,  he  mortgaged  his  house,  on  South  Bay,  to 
the  plaintiff,  Harth. 

3.  In  1824,  Gibbes  assigned  to  the  defendants  all  his 
property  for  the  benefit  of  his  creditors. 

4.  The  mortgage  was  foreclosed  by  suit  at  law,  and  the 


(a.)  By  the  15th  Section  of  the  Act  of  1843, 1 1  Stat  248,  it  is  pro- 
vided that ''  the  taxes  which  may  be  imposed  by  way  tax  Act,  on  any 
lands,  slaves  or  other  goods  and'chattels,  shall  constitute  specific  liens 
on  the  said  lands,  slaves,  goods  and  chattels,  for  one  year  from  the 
time  when  the  liability  for  the  said  taxes  attaches  upon  the  owner  or 
proprietor  thereof;  and  that  the  said  lands,  slaves,  goods  and  chattels 
may  be  levied  on  within  the  period  aforesaid,  and  sold  for  satisfaction 
of  such  taxes,  notwithstandmg  any  alienation  of  the  same  by  the 
owner  or  proprietor  thereof,  subsequently  to  the  thne  when  the  lia- 
bility for  tne  said  taxes  attached  upon  the  said  owner  or  proprietor ; 
and  that  the  proceeds  of  sale  of  such  lands,  slaves,  goods  and  chattels 
shall  be  applied  to  the  payment  of  such  taxes  thereon,  prior  to  and  in 
preference  of  all  judgments,  mortgages,  pledges,  debts,  or  other  liens 
on  the  same."  R. 
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plaintiff  became  the  purchaser  at  the  sheriff's  sale,  in  April, 
1826,  for  the  price  of  $2000. 

5.  The  money  was  paid  to  sheriff  Cleary,  who,  after 
deducting  expenses,  and  $46  for  the  corporation  tax,  paid 
the  balance  to  the  judgment  creditors  older  than  the  mort- 
gage. 

6.  Afterwards  the  plaintiff,  as  owner  of  the  property, 
was  compelled  to  pay  the  State  tax,  $16.46,  and  to  the 
city  sheriff,  Deliesseline,  the  corporation  tax  of  $46,  and 
costs. 

This  action  was  to  recover  these  two  sums,  making 
$71.46,  from  the  defendants  as  assignees  of  Gibbes,  but  the 
plaintiff  claimed  a  decree  for  the  State  tax  and  half  the 
city  tax  only,  the  other  half  having  been  remitted  by  the  city 
council.  I  understand  the  settled  law  of  this  State  to  be, 
that  the  purchaser  at  sheriff's  sale  takes  the  property  subject 
to  all  legal  incumbrances,  among  which  is  its  liability  for 
taxes.  He  purchases  without  warranty,  and,  in  general, 
cannot  at  law  call  on  the  former  owner  to  refund  money 
paid  in  discharge  of  incumbrances.  But  it  would  seem, 
from  the  case  of  Butler  vs.  Bailey^  2  Bay,  244,  that  taxes 
take  precedence  of  all  other  liens,  and  if  the  sheriff  had 
been  ruled,  as  he  might  have  been  according  to  the  author- 
ity of  this  case,  the  taxes  would  have  been  ordered  to  be 
paid  out  of  the  amount  of  sales  in  his  hands.  This  would 
have  reduced  the  sum  paid  to  the  elder  judgment  creditors 
by  the  amount  of  the  taxes,  viz :  $71.46 ;  and  the  other 
property  assigned  to  the  defendants  would  have  been  charge- 
able with  the  payment  of  that  sum.  Of  these  creditors,  I 
therefore  thought  that  the  plaintiff,  ex  equa  et  bono,  might 
demand  the  money  thus  paid,  as  money  paid  to  their  use. 
The  principle,  however,  did  not  extend  beyond  the  State 
tax,  as  Cleary,  the  sheriff,  had  retained  out  of  the  sales  the 
city  tax  of  $46,  which,  it  was  said,  was  still  in  his  posses- 
sion. I,  therefore,  gave  the  plaintiff  a  decree  for  the  sum 
of  $16.46,  and  interest  from  the  time  paid,  making  $21.99." 

Both  parties  appealed ;  the  plaintiff,  on  the  ground  that 
the  decree  should  have  been  for  $48.96  ;  and  the  defendants 
on  the  ground  that  the  facts,  as  proved,  and  the  law,  as  ap- 
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plieable  thereto,  did  not  warrant  a  decree  in  favor  of  the 
plaintiff. 

Eggleston^  for  the  defendants. 
contra. 

Curia,  per  O'Neall,  J.     In  this  case,  both  parties  have 
appealed  from  the  decision  of  the   Judge  below.     In  our 
view   of  the  case,  it  will  only  be  necessary  to  consider 
whether  the  plaintiff  has  any  cause  of  action  against  the 
defendants.     The  rule,   as  stated  by  the   Judge  below,  is, 
that  at  a  sheriff's  sale  there  is  no  warranty,  and  that  the 
party  takes  the  estate  subject  to  all  legal  incumbrances. — 
If,  therefore,  the  State  or  city  taxes    constituted  a  specific 
lien  on  the  property  bought,  the  purchaser  took  subject  to 
it,  and  was  liable  to  the  payment.     But  upon  examining 
the  tax  Act  of  1788,  which  is  a  general  law,  I  am  satisfied, 
that  where  property  is  sold  after  the  first  day  of  October, 
in  each  year,  there  is  no  lien  on  the  property  in  the  hands 
of  the  vendee,  for   the  taxes  of  the  current  year,  and  thai 
they  C0n  alone  be  collected  from  the  vendor.     A  clause  of 
that  Act,  P.  L.  438,  provides :  "  That  the  taxes  imposed  by 
any  tax  Act  shall  be  preferred  to  all  securities  and  incum- 
brances whatsoever  ;  and  that  in  case  any  person  shall  hap« 
pen  to  die  between  the  time  of  giving  in  his  or  her  account 
of  his  or  her  tax,  and  any  goods  and  chattels  of  the  deceas- 
ed, to  the  value  of  the  sum  he  or  she  was  assessed  at,  shall 
come  into  the  hands  of  his  or  her  executors  or  administra^ 
tors,  they  shall  pay  the  same  by  the   time  before   limited, 
prior  to  all  judgments,  mortgages  and  debts  whatsoever,  or 
otherwise  a  warrant  of  execution  shall  issue  against  the 
proper  lands,  goods  and  chattels  of  such  executors  and  ad- 
ministrators."    This  clause  of  the  Act  gives  the  debt  to  the 
State  for  taxes  a  preference  over  all  other  debts  and  incum- 
brances.    It  plainly  shews  that  it  was  not  supposed    that 
taxes  had  any  specific  lien  on  the  property  itself;  and  un- 
til the  Act  creates   one  none   exists.     The  effect  of  this 
clause  is  to  give  to  the  right  of  the  State  to  be  paid  the  taxes 
precedence  of  all  securities  and  incumbrances  created  by 
the  party  seized  of  the  property  at  the  time  the  taxes  ac- 
crued ;  and  giving  it  a  reasonable  construction,  the  State, 
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under  it,  would  be  first  entitled  to  be  paid  in  caBes  of  in- 
solvency, by  either  the  assignees,  administrators  or  execu- 
tors. In  either  of  these  cases,  where  the  fund  was  in  court, 
I  have  no  doubt  that,  on  rule,  the  taxes  would  be  ordered 
to  be  first  paid ;  and  to  this  extent  is  the  authority  of  Bui" 
ler  vs.  Bailey f  2  Bay,  244.  But  it  does  not  follow  that,  if 
the  sheriff,  in  the  case  under  which  he  sold  the  property^ 
could  have  been  ruled  and  compelled  to  pay  the  taxes,  and 
thus  have  by  so  much  diminished  the  fund  which  the  de- 
fendants were  entitled  to  receive,  a  payment  of  the  taxes 
by  the  plaintiff,  unless  he  was  legally  compelled  to  pay 
them,  would  give  him  a  right  of  action  against  the  defend- 
ants. To  see  whether  he  was  legally  liable  for  the  taxeSy 
it  is  necessary  to  look  to  another  clause  of  the  Act :  P.  L. 
439.  It  is  as  follows  :  '*  That  every  person  shall  be  liable 
to  pay  taxes  for  the  property,  real  and  personal,  of  which 
he  or  she  shall  stand  seized,  or  having  the  custody  of,  ei- 
ther as  attorney,  or  agent,  or  guardian,  or  executor,  or  in 
his  or  her  own  right  as  tenant  in  fee  simple,  or  by  courte- 
sy, or  for  life,  or  in  right  of  his  wife,  on  the  first  day  of 
October  next  ensuing,  and  on  the  first  day  of  October  in 
each  and  every  year  thereafter ;  and  all  (axes  an  real  or 
personal  p$:opertyi  which  shall  be  sold  and  conveyed  on  the 
said  first  day  of  October  next,  and  after  the  afot  esaid first 
day  of  October  in  each  and  every  year  therectfter^  shall  be 
returned  and  paid  by  the  seller  thereof;  any  law,  usage  or 
custom  to  the  contrary  notwithstanding"  This  clause 
makes  the  taxes  to  which  property  sold  after  the  first  of 
October  is  liable,  the  debt  of  the  vendor,  and  it  follows, 
unless  some  lien  had  been  created  by  the  Act  on  the  prop- 
erty in  the  hands  of  the  vendee,  that  he  can  in  no  shape 
be  made  liable  for  their  payment.  The  property  must  be 
returned  and  paid  for  by  the  vendor ;  and  out  of  his  es- 
tate the  taxes  are  to  be  paid  in  preference  to  <'  all  securi- 
ties and  incumbrances  whatsoever :"  but  if  not  so  paid 
there  is  no  liability  cast  upon  either  the  vendee  or  the  pro- 
perty. The  general  and  accepted  opinion  has  heretofore 
been,  that  the  taxes  were  a  lien  on  the  property  liable  to 
them ;  but  there  appears  to  be  nothing  in  the  Act  which 
warrants  this  conclusion.    It  probably  arose  from  the  fact 
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that  against  the  estate  of  the   person  liable  to  their  pay- 
ment, they  were  preferred  to  all  liens. 

The  plaintiff,  according  to  this  view  of  the  law,  could 
not  have  been  legally  compelled  to  pay  the  taxes,  and  hav- 
ing made  the  payment,  tn  a  legal  point  of  vieWj  voluniarily^  * 
be  cannot  recover  from  the  defendants.  He  cannot  claim 
as  having  paid  the  money  for  them  and  at  their  request ;  for, 
inasmuch  as  he  was  under  no  legal  obligation  to  pay  it, 
there  can  be  no  legal  implication  that  it  was  paid  for  their 
use,  and  ut  their  request.  So,  too,  he  cannot  recover  from 
them  for  so  much  money  had  and  received  to  his  use.  For 
he  has  no  legal  title,  as  against  the  defendants,  to  be  re- 
funded taxes  which  he  paid  in  his  own  wrong.  He  may 
be  entitled  to  be  refunded  by  the  State  and  the  city  council, 
the  taxes  thus  paid  by  mistake ;  and  the  State  and  city 
council  may  be  entitled  to  payment  from  the  assignees. 

The  motion  for  a  nonsuit  is  granted. 

Johnson,  J.  concurred. 


Richard  Singleton  ts.  Robert  Heriott. 

The  t«riiM  of  a  commiaaionet's  sale  of  negroes  were^  a  credit  of 
one^  two  and  three  years,  the  parcbeser  giviog  a  bond  and  mortgage ; 
^'  the  titles  to  be  made,  but  not  delivered  till  the  payment  of  the  first 
instalment,  and  on  non-pa3rment  the  commissioner  shall  re-sell  for 
cash,  at  the  risk  of  the  former  purchaser."  A.  B.  purchased  negroeSi 
and,  although  they  went  into  his  possession,  he  gave  neither  Jbond 
nor  mortgage,  nor  were  titles  delivered  to  him.  Shortly  after  the 
sale  he  sold  the  negroes  to  the  plaintiff,  with  notice  of  the  incum* 
brance,  in  whose  possession  they  were  afterwards  seized,  and  re-sold 
by  the  commissioner,  under  the  terms  of  the  order  requiring  a  re-sale 
on  non-payment  of  the  first  instalment  They  had  been  in  posses- 
sion of  the  plaintiff  more  than  four  years  from  the  time  he  purchased 
from  A.  B.,  but  not  four  years  from  the  time  A.  B.'s  first  instalment 
became  due.  On  trover  brought  by  the  plaintiff  against  the  commis* 
sioner,  held  that  he  could  not  recover ;  that  the  commissioner,  by 
permitting  the  negroes  to  go  into  the  possession  of  A.  B.,  had  not 
waived  his  right  to  re-sell  on  nori^payment  of  the  first  instalment ; 
and  that  the  plaintiff's  adverse  possession,  as  against  the  commis« 
sioner,  did  not  begin  until  the  first  instalment  was  due. 

Before  Gantt,  J.  a/  Oeorgetown^  Fall  Terniy  1832. 

This  was  an  action  of  trover  for  three  negroes.  The 
plaintiff  clflrimed  under  a  bill  of  sale  from  Dr.  John  Wragg 
to  Mrs.  Patterson,  now  the  wife  of  the  plaintiff,  bearing 
dale  the  26th  March,  1826.  They,  the  negroes,  were  taken 
by  the  defendant  from  the  plaintiff's  possession  on  the 
6th  February,  1830. 

On  the  part  of  the  defendant,  it  was  proved  that  the  ne- 
groes in  dispute  were  sold  by  him,  as  commissioner  in  equi- 
ty, to  the  late  Dr.  John  Wragg,  on  the  14th  March,  1826. 
They  were  sold  as  part  of  the  estate  of  Thomas  R.  Mitch- 
all     By  the  order  of  court,  under'  which   the  sate  wad 

41 
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made,  the  terms  of  sale  were,  ^^  a  credit  of  one,  two  and 
three  years  from  the  day  of  sale,  taking  bond  with  person- 
al security  and  mortgage,  to  secure  the  payment  of  the 
money ;  the  titles  to  be  made  but  not  delivered  (ill  the  pay- 
ment of  the  first  instalment,  and  on  non-payment  the  com- 
missioner shall  re-sell,  for  cash,  at  the  risk  of  the  former 
parchaser."  Immediately  after  the  sale.  Dr.  Wragg  took 
possession  of  the  negroes,  but  no  bill  of  sale  was  given  to 
him ;  and  he  did  not  execute  the  mortgage  until  the  14th 
February,  1829 :  it  was  recorded  on  the  same  day.  At  the 
time  the  mortgage  was  given,  a  bond,  bearing  date  the  14th 
March,  1826,  was  also  given  by  Dr.  Wragg,  to  the  com- 
missioner. 

The  debt  of  Dr.  Wragg,  for  the  purchase  of  the  negroes, 
remaining  unpaid,  on  the  23d  April,  1829,  the  commission- 
er was  ordered  to  re-sell  the  negroes.  This  order  was  sus- 
pended, and  on  the  22d  January,  1830,  he  was  ordered  to 
sell  them.  He  took  possession  on  the  6th  February,  and 
sold  them  a  short  time  afterwards. 

Mrs.  Pache,  a  witness  introduced  by  the  plaintiff,  testi- 
fied, on  her  cross  examination,  that  Mrs.  Patterson  told  her 
(the  witness,)  that  she  had  been  warned,  either  by  the  de- 
fendant (Mr.  Heriott,)  or  by  Mr.  Thomas  Mitchell,  not  to 
purchase  the  property,  as  it  was  under  an  incumbrance,  but 
that  Dr.  Wragg  had  told  her  to  make  herself  perfectly  easy 
about  it,  as  she  would  never  lose  the  property. 

His  Honor,  the  Presiding  Judge,  charged  the  jury,  that 
Mrs.  Patterson's  adverse  possession  of  the  negroes  com- 
menced from  the  time  she  purchased  them  from  Dr.  Wragg, 
and  that  the  defendant's  right  to  seize  and  re-sell  them  un- 
der the  order  of  the  court  of  equity,  was  barred  at  the  end 
of  four  years  from  that  time.  That  the  plaintiff  was  enti- 
tled to  recover — his  title,  by  possession,  being  perfect  at  the 
time  of  the  seizure  and  re-sale.  The  jury  found  for  the 
plaintiff  $904  :  and  the  defendant  appealed, 

Dunkin,  for  the  motion. 
contra. 

Gttrta,  per  O'Neall,  J.  The  right  of  the  plaintiff  (o 
recover  depends  upon  the  question,  whether  he  and   his 
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wife  have  toother  had  four  years  adverse  possession  of 
the  slaves  in  dispute,  after  the  defendant's  right  of  action 
or  seizure  accrued.  This  question  presents  two  points 
for  consideration :  1st.  As  to  the  character  of  the  posses- 
sion ;  and  2d.  As  to  the  time  when  the  statute  of  limita- 
tions commenced  to  run  against  the  defendant.  It  is  true, 
as  is  stated  by  the  Judge  below,  that  "  when  one  holds  for 
himself  and  in  his  own  right,  and  not  for  and  in  the  right 
of  another,"  it  is  an  adverse  possession.  The  application 
of  this  definition  to  the  facts  of  this  case  must  shew,  that 
the  possession  of  the  plaintiff's  wife  could  not  be  adverse 
to  the  defendant.  He  sold  to  Dr.  Wragg,  under  an  order 
of  the  court  of  Equity,  directing  the  sale  to  be  made  on  a 
credit  of  one,  two  and  three  years,  to  be  secured  by  bond 
with  personal  security  and  mortgage  ;  the  titles  to  be  made, 
but  not  delivered  till  the  payment  of  the  first  instalment: 
and  on  non-payment  thereof,  the  commissioner  to  re-sell  for 
cash.  The  purchaser  received  possession  without  giving 
either  bond  or  mortgage,  and  this  was,  on  the  part  of  the 
commissioner,  perhaps,  a  waiver  of  any  benefit  which  he 
could  have  received  from  that  part  of  the  order.  Still, 
however,  this  did  not  confer  a  perfect  right  of  property  on 
the  purchaser.  He  had  only  a  qualified  estate,  liable  to  be 
divested  on  failing  to  pay  the  first  instalment.  His  pos- 
session was  according  to  his  title,  and  consistent  with  the 
title  of  the  defendant.  He  held  not  exclusively  for  him- 
self, but  both  for  himself  and  the  defendant.  If  he  was 
the  plaintiff  now  seeking  a  recovery,  no  one  could  suppose 
that  his  title  was  perfected  by  a  possession  commencing  be- 
fore  there  had  been  a  failure  to  pay  the  first  instalment. 
The  purchaser  from  him,  with  notice  of  the  decree  of  sale, 
cannot  be  in  any  better  situation  than  he  is.  The  purchase 
so  made  is  affected  by  all  the  equities  existing  between 
Wragg  and  the  defendant.  Mrs.  Patterson^s  possession  un- 
der the  title  of  Dr.  Wragg,  was  consistent  with  the  title  of 
the  commissioner,  until  default  was  made  in  making  pay- 
ment of  the  first  instalment.  Up  to  that  time  she  held  an 
estate,  which,  in  buying  from  Dr.  Wragg,  she  legally  con- 
sented should  be  divested  on  his  failing  to  make  that  pay- 
ment.    She  did  not  hold  for  herself,  and  in  her  own  right, 
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but  for  and  in  the  right  of  the  commissioner.     Her  posses- 
sion was,  therefore,  not  adverse  until  that  time. 

It  may  be,  as  was  supposed  in  the  argument,  that,  upon 
the  failure  of  Dr.  Wragg  to  give  bond  and  personal  securi- 
ty, the  commissioner  had  the  right  to  re-sell ;  but  if  he  had 
the  right  then,  there  can  be  no  doubt  that  he  had  also  the 
right  to  seize  and  re-sell  upon  default  being  made  in  the 
payment  of  the  first  instalment.  He  might  waive  the  first 
without  defeating  the  second.  For  the  right  to  act  upon 
the  second  default  did  not  depend  upon  the  first.  Each 
was  independent  of  the  other.  The  commissioner  might, 
if  he  chose,  regard  the  purchaser  as  both  able  and  willing 
to  pay,  and  dispense  with  the  execution  of  either  bond  or 
mortgage.  It  was  an  act  which  rendered  him  liable  to  the 
party  in  interest  for  the  purchase  money,  if  he  fiiiled  to 
make  it  out  of  the  purchaser  or  the  property.  This  is, 
however,  the  extent  of  its  effect ;  it  discharged  no  other 
lien,  on  or  right  in  the  property.  If  bond  and  mortgage  had 
been  given,  the  commissioner,  acting  under  the  order,  would 
have  had  an  unquestionable  right,  if  default  in  the  payment 
of  the  first  installment  had  been  made,  to  have  seized  and 
re-sold  the  negroes.  The  fact,  that  neither  of  these  secu- 
rities were  executed,  cannot  defeat  his  right  to  proceed  un- 
der the  order.  Under  the  mortgage,  if  it  had  been  execu- 
ted, he  could  have  proceeded  to  sell  for  a  failure  to  pay 
any  of  the  instalments,  even  if  the  first  had  been  paid. 
But  under  the  order,  he  had  only  the  right  to  re-sell  if  the 
first  instalment  was  not  paid.  This  was  a  pre-requisite  to 
the  vesting  of  a  legal  right  in  Dr.  Wragg.  At  this  defaolt 
the  defendant's  right  to  seize  and  re-sell  the  slaves  was  per- 
fect ;  in  other  words,  he  then  might,  by  virtue  of  his  le- 
gal estate,  defeat  the  equitable  estate  of  his  vendee.  From 
that  time  his  cause  of  action  accrued,  and  from  that  time 
Mrs.  Patterson's  possession  was  adverse  to  his  title.  Four 
years  not  having  intervened  between  that  time  and  the  sei- 
zure and  re-sale,  defendant's  justification  was  a  legal  one, 
and  he  was  entitled  to  recover. 

The  motion  for  a  new  trial  is,  therefore,  granted. 

Johnson,  J.  and  Earls,  J.  sitting  for  Harpbb,  J.  con- 
curred. 
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At  Spring  Term,  1832,  the  case  was  again  tried  before 
Evans,  J.  on  the  same  testimony,  with  the  addition  of  the 
testimony  of  a  Mrs.  Pigott,  which  was  to  the  same  effect  as 
that  of  Mrs.  Pache.  The  jury  again  found  for  the  plain- 
tiff, and  the  defendant  again  appealed ;  and  the  Court  of 
Appeals  being  still  in  session,  the  case  was  heard,  and  de- 
cided as  follows : 

Ouria,  per  ^O'Neall,  J.  The  former  opinion  in  this 
case  decided  that  the  defendant's  right  to  seize  and  sell  the 
slaves  in  dispute,  was  not  barred  until  the  expiration  of  four 
years  from  the  time  at  which  default  was  made  in  making 
the  first  payment.  The  case  now  before  us  is  in  no  respect 
essentially  different  from  that  before  presented  to  us. 

Mrs.  Pigott  is  an  additional  witness  for  the  plaintiff; — 
but  her  testimony  furnishes  us  with  no  fact  establishing  ei- 
ther a  waiver  of  the  defendant's  rights,  or  of  the  com- 
mencement of  an  adverse  possession  at  a  time  earlier  than 
that  which,  by  law,  commenced  upon  the  failul'e  to  make 
the  first  payment. 

The  necessary  consequence  must  be,  that  a  verdict 
found  directly  contrary  to  the  law  of  the  case  cannot  be 
supported. 

The  motion  for  a  new  trial  is,  therefore,  granted. 

Johnson,  J.  concurred. 


Luke  Fraser  and  others  vs.  Commissioners  of  Roads  for 

Christ  Church  Parish. 

The  inhabitants  of  Sullivan's  Island  are  not  liable  to  work  on  the 
high  roads  on  the  mainland  in  Christ  Church  Parish. 

Before  Bat,  J.  at  Chambers^  Charleston^  May,  1831. 

This  was  an  application  for  a  writ  of  prohibition  to  re- 
strain the  defendants  from  collecting  certain  fines  imposed 
on  the  Relators,  inhabitants  ot  Sullivan's  Island,  for  not 
working  on  the  high  roads  on  the  main-land  in  Christ 
Church  Parish.  His  Honor  ordered  the  writ  to  issae,  and 
the  defendants  appealed. 

Orimke^  for  the  motion. 
Theodore  Hunt,  contra. 

Curia,  per  Johnson,  J.  By  referring  to  the  Act  of 
1708,  P.  L.  13,  it  will  be  seen  that  Sullivan's  Island  is  in- 
cluded within  the  geographical  boundary  of  Christ  Church 
Parish.  We  are,  however,  of  opinion  with  our  Brother 
Bay,  that  the  inhabitants  of  the  Island  are  not  bound 
to  work  on  the  public  roads  on  the  main-land.  The  Act 
of  1819,  (a)  confers  on  the  intendant  and  wardens  of  Moul- 
trieville,  all  the  powers  of  the  commissioners  of  the  high 
roads,  and  imposes  on  them  the  duty  of  repairing  and 
keeping  up  the  streets,  roads  and  highways  of  Sullivan's 
Island.  'The  grant  of  these  powers  necessarily  supersedes 
the  jurisdiction  of  the  commissioners  of  the  roads  for  Christ 
Church  Parish  over  the  territory  of  the  Island,  because  they 
are  entirely  incompatible ;  and  to  enable  the  intendant  and 
wardens  to  discharge  the  duties  imposed  on  themy  they  are 

(a.)  6  Stat  130:  see  also  8  Stat  29a 
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entitled  exclusively  to  the  service  and  labor  of  the  inhabi- 
tants. This  is  a  distribution  of  a  public  burthen  prescribed 
by  law — apparently  equal  fn  itself,  and  sanctioned  by  an 
usage  contemporaneous  with  the  first  settlement  of  the 
Island. 

Motion  dismissed. 

O'Neai^l,  J.  concurred. 


John  M,  Mounsey  ^  Co.  vs.  Thomas  McCready. 

Action  for  go^s  sold  and  deliverer!, which  had  been  shipped  to  de- 
feodaat  under  his  general  order  to  send  such  goods  by  every  vessel 
fchieh  sailed.  Beld^  that  certain  bills  of  lading,  signed  by  the  mas- 
ters of  vessels  by  which  the  goods  had  been  shipped,  were  admissible 
as  evidence  to  charge  the  defendant. 

Appeal  from  the  Circuit  Court  for  Charleston  District. 
The  action  was  assumpsit  for  goods  sold  and  delivered,  and 
the  opinion  of  the  Court  of  Appeals  sufficiently  states  the 
question  made  and  decided. 

Curiaj  per  Harper,  X.  This  was  an  action  to  recover 
an  account  for  certain  quantities  of  beer  and  cider  shipped 
by  the  plaintiffs,  in  New-York,  to  the  defendant,  in  Havan- 
nah.  The  only  question  made  in  the  case  respects  the  ad- 
missibility, as  evidence  to  charge  the  defendant,  of  certain 
bills  of  lading,  signed  by  the  masters  of  vessels  by  which  the 
articles  had  been  shipped.  In  1825,  the  defendant  wrote 
to  the  plaintiffs  repeated  instructions  to  forward  to  him 
these  articles  by  every  vessel  sailing  from  New-York  to  Ha- 
vannah.  These  instructions  were,  of  course,  in  force,  un- 
til revoked ;  and  the  dealing  of  the  parties  continued  till 
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the  latter  end  of  1827,  when  the  account  was  closed.  If 
the  defendant  had  instructed  the  plaintiffs  to  send  him  a 
quantity  of  beer  by  a  particular  vessel,  (he  signing  of  the 
bill  of  lading  by  the  captain  would  have  been  not  only  an 
admission  binding  the  defendant,  but  the  (ict  of  an  agent 
within  the  very  scope  of  his  authority.  It  can  make  no 
difference  that  the  instructions  were  general,  to  send  by 
every  vessel.  Every  captain  sailing  from  the  port  was  an 
agent  having  the  same  authority.     The  motion  is  dismissed. 

Johnson  and  O'Neall,  JJ.  coucurred. 


Charlotte  Huger  vs.  Executors  of  John  Dawson. 

Where  judgments  of  different  dates  are  recovered  against  an  exec* 
utor,  who  has  not  pleaded  plene  dtdministravitj  and  under  the  execir* 
tions  issued  thereon,  the  sheriff  sells  real  property  of  the  testator,  he 
must  apply  die  proceeds  to  the  judgments  in  the  order  of  their  dates, 
without  regard  to  the  grade  of  their  respective  causes  of  action ;  and 
it  seems  that  the  same  rule  applies,  as  to  the  payment  of  ezecutionS| 
where  the  sale  is  of  personal  property. 

The  Act  of  1789,  prescribing  the  order  in  which  debts  are  to  be 
paid,  is  merely  directory  to  the  executor,  and  intended  for  his  protec- 
tion. If  he  permits  judgments  to  go  against  him  without  pleading 
plene  administravit,  he  admits  assets,  and  the  sheriff,  when  he  levies 
money  under  the  executions  issued  thereon,  must  be  governed  in  ap- 
plying it  by  the  legal  priority  of  the  judgments  and  executions. 

Before  Evans,  J.  at  Charleston^  February^  1832. 

This  was  a  rule  on  the  sheriff  to  shew  catrse  why  the 
proceeds  of  a  sale  made  by  him,  of  a  house  and  lot  of  the 
testator's,  should  not  be  applied  to  plaintiff's  judgment  on 
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bond j  under  which  they  had  been  sold.  The  sheriff  shew- 
ed for  cause,  that  there  was  an  older  judgment  against  the 
defendants,  on  a  note  of  their  testator,  held  by  the  State 
Bank  ;  and  besides,  that  the  State  Bank  had  now  depend- 
ing a  suit  against  the  executors  of  testator,  on  a  bond,  in 
the  penalty  of  $3,000,  conditioned  for  the  performance  of 
covenants — claimed  as  due  by  the  deceased,  and  expected 
to  be  tried  this  term.  The  sheriff  also  shewed,  that  the 
execution  on  the  judgment,  founded  on  the  note,  had  been 
lodged  prior  to  that  issued  on  the  judgment  on  ttie  bond  ; 
and  that  the  executors  in  neither  case  had  pleaded  plene 
administravU^  or  plene  administravii  preRter,  so  that  they 
had  admitted  assets.  The  plaintiff's  attorney  moved  that 
(he  sheriff  be  ordered  to  pay  the  whole  amount  of  the  pro- 
ceeds of  the  sale  to  the  bond  judgment,  in  exclusion  of  the 
note  judgment ;  and  without  regarding  the  alleged  out- 
standing bond  debt,  not  established,  but  resting  simply  in 
an  liquidated  damages. 

Per  Curiam.  "  There  can  be  no  doubt  that,  in  marshall- 
ing the  assets,  the  plaintiff's  debt  would  take  precedence 
of  a  simple  contract  debt,  and  I  think  there  is  little  doubt 
that  a  bond,  to  secure  the  performance  of  covenants,  would 
stand  on  the  same  footing  as  a  bond  to  secure  the  payment 
of  money.  The  sheriff  is  bound  to  take  notice  of  the 
judgments  and  executions  which  are  in  his  office,  and  to 
pay  the  money  raised  by  sales  of  property,  to  the  oldest 
lien.  The  oldest  lien  was  the  judgment  of  the  State  Bank 
on  a  note,  and  if  he  had  paid  the  money  on  this  case,  I 
should  not  have  attached  him,  because  he  was  not  bound 
to  look  beyond  the  judgments  and  executions.  To  give 
the  plaintiff  the  preference  which  she  claimed,  it  was  ne- 
cessary to  look  beyond  the  judgment,  to  the  nature  of  the 
debt.  She  did  not  claim  the  money  as  a  judgment  credit- 
or, but  as  a  bond  creditor.  I  could  see  no  reason  why  I 
should  order  the  money  to  be  paid  to  one  bond  creditor  in 
preference  to  another,  and  therefore  declined  making  any 
order  about  the  distribution  of  the  fund,  until  after  the  tri- 
al of  the  case  of  the  State  Bank  against  the  executors  of 
Dawson,  on  the  bond  for  the  performance  of  covenants, 
which  was  confidently  expected  to  be  tried  during  the  term." 
42 
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On  the  last  day  of  the  term,  the  case  of  the  State  Bank 
on  the  bond  having  been  continued,  the  plaintiff  renewed 
her  motion,  which    was  again  refused ;  and  she  appealed. 

Orimke^  for  the  motion. 
Cross^  contra. 

Cwria,  per  Johnson,  J.  On  looking  into  the  question 
which  arises  out  of  this  case,  1  am  unable  to  perceive  any 
doubt  or  difl^culty.  The  Act  of  1789,  P.  L.  494,  prescri- 
bing the  order  in  which  debts  are  to  be  paid,  is  merely  di- 
rectory to  the  executor,  and  intended  for  his  security 
and  protection  in  the  event  of  the  insolvency  of  the  es- 
tate. He  may,  if  he  thinks  proper,  first  pay  debts  of  an 
inferior  grade,  as  simple  contract  debts,  in  preference  to 
judgments,  bonds  or  mortgages,  which,  according  to  the 
Act,  are  entitled  to  precedence  ;  and  the  only  consequence 
18  that,  m  the  event  of  a  deficiency  of  assets,  he  is  liable, 
personally,  to  the  extent  of  the  assets,  for  the  preferred 
debts.  If  he  neglect  to  plead  plene  administravity  he  is 
liable,  although,  in  point  of  fact,  he  may  have  fully  admin- 
istered the  estate— it  is  an  admission  of  assets ;  for,  with- 
out having  ascertained  that  fact,  the  court  cannot  know 
that  there  are  not  assets  enough  to  pay  all  the  debts. 

Let  us  test  the  rule  in  reference  to  the  facts  of  this  case. 
The  plaintiff  has  obtained  judgment  against  the  defendants 
for  a  bond  debt  of  their  testator,  and  the  amount  has  beeu 
levied  ou  his  estate  and  is  in  court.  But  the  State  Bank 
comes  in,  and  alleges  that  they  are  also  a  bond  creditor, 
and  entitled  to  be  paid  pariptusu  with  the  plaintiff.  Now 
there  is  no  proceeding  by  which  the  plaintiff  can  put  in 
issue,  at  law,  the  factum  of  the  bond  to  the  Bank,  or  the 
quantum  of  assets.  The  executors  alone  are  capable  of 
making  up  their  issues  with  the  Bank.  It  follows,  then, 
that  the  plaintiff  is  entitled  to  be  paid  out  of  the  fijod  in 
court,  in  exclusion  of  the  bond  debt  claimed  to  be  due  by 
the  Bank  ;  and,  for  the  same  reason,  the  Bank  is  entitled 
to  be  paid  the  amount  of  its  prior  judgment  in  preference 
to  the  plaintiff's.  If  an  improvident  and  insolvent  execu- 
tor should  take  upon  himself  to  administer  assets  in  an  or- 
der different  from  that  prescribed,  with  a  view  fraudulently 


Cbarlbston,  March,  1832.  331 

to  f^ve  postponed  creditors  a  prefeience  over  those  which 
are  preferred,  I  am  not  prepared  to  say  that  a  court  of 
Chancery  would  not,  upon  a  proper  case  made,  take  upon 
itself  to  control  the  administration  :  it  is  obvious,  however, 
that  a  court  of  law  has  no  power  over  the  subject 

O'Neall,  J.  concurred. 


CoXj   Maitland  ^   Co.  vs.  the  Charleston  F.  and  M.  In- 

surance  Company. 

What  is  a  valued  and  what  an  open  policy  of  insuranca 

The  existence  of  a  custom,  exempting  the  assured  from  providing 
a  branch  pilot  in  the  coasting  trade  from  North  Carolina,  established, 
and  the  custom  held  to  be  reasonable. 

Where  underwriters  stipulate  in  an  open  policy  for  a  deduction  of 
two  per  cent  on  the  loss,  the  assured,  in  case  of  loss,  are  enttfied  to 
recover  the  full  value. 

In  case  of  a  total  loss,  the  premium  paid  for  insurance  is  part  of  the 
damages  which  the  assured  are  entitled  to  recover. 

In  taxing  costs,  the  prevailing  party  may  charge  for  expenses  in- 
curred in  executing  commissions  for  the  examination  of  witnesses ;  so, 
also,  he  may  charge  for  the  travelling  of  a  witness  who  resides  out 
of  the  District,  and  for  his  ferriage ;  so,  also,  for  a  Notary's  bill. 

Before  Gantt,  J.  at  Charleston^  Spring  Term^  1831. 

This  was  an  action  of  iissumpsit  on  a  policy  of  iusu- 
aurance,  on  coi  n  and  peas  shipped  in  the  sloop  Leonidas, 
Irom  -^ — ^^,  in  North  Carolina,  to  Charleston.  The  policy, 
interest  and  loss,  were  admitted,  but  the  plaintiffs  claimed  the 
whole  amount  insured,  $1900,  deducting  only  the  two  per 
cent  provided  by  the  policy — contending  that  it  was  a 
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valued  policy.  The  plaintiffs  admitted  the  general  law  of 
insurance,  that  the  insured  must  provide  a  pilot,  and  ad- 
mitted that  they  had  none,  but  contended  that  they  were 
exempted  from  providing  one  by  the  custom;  whilst  de- 
fendant insisted  that  there  was  no  custom,  or  if  there  was 
one,  it  was  vdid,  as  being  unreasonable.  The  evidence  in 
the  case  consisted  almost  entirely  of  commissions,  the  cap- 
tain's protest,  and  an  examination  taken  by  consent,  in  the 
presence  of  the  attorneys  of  plaintiffs  and  defendant. — 
With  this  testimony  the  Reporter  has  not  been  furnished. 
His  Honor,  the  presiding  Judge,  charged  the  jury  :  IsU 
That,  in  his  opinion,  the  custom  had  been  established;  2d. 
That  it  was  a  reasonable  custom  ;  and  3d.  That  the  poli- 
cy was  a  valued  policy,  and  the  plaintiffs,  therefore,  entitled 
to  recover  $1900,  less  the  abatement  of  the  two  per  cent. 
The  jury  found  accordingly,  and  the  defendant  appealed, 
on  the  grounds : 

1.  Because  it  is  submitted  that  His  Honor  erred  in  sta- 
tins: to  the  jury,  that  the  policy  was  a  valued  policy. 

2.  Because  the  plaintifis  failed  in  proving  the  custom 
contended  for  by  them. 

3.  Because,  if  they  did  prove  such  a  custom,  it  was  an 
unreasonable  custom,  and  ought  noi  to  be  sanctioned  by 
the  law. 

4.  Because  the  verdict  is  for  too  large  an  amount,  the 
plaintiffs  being  only  entitled  to  the  price  of  the  corn  and 
peas,  at  the  current  rates  at  the  shipping  port  when  the 
voyage  commenced. 

Ghrimke^  for  the  motion. 
^ — ,  contra. 

Curiiij  per  O^Neall,  J.  A  valued  policy  is  where  the 
value  of  the  subject  matter  insured  is  agreed  upon,  by  the 
parties  :  if  it  is  not  estimated  at  any  particular  amount 
or  rate,  it  is  an  open  policy.  Phill.  on  Ins.  326.  It  is  ob- 
vious that  the  value  of  the  corn  and  peas  is  not  fixed  by  the 
policy  in  the  case  before  us  :  a  sum  in  gross  is  insured 
which  is  more  than  their  value,  and  therefore,  includes  if, 
but  the  sum  insured  is  not  stated  to  be  the  true  or  estima- 
ted value.    The  policy  mast,  therefore,  be  consideied  u 
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an  open  policy ;  and  this  was  conceded  by  the   plaintiffs' 
counsel  in  the  argument. 

The  question  as  to  the  custom  exempting  the  assured 
from  providing  a  branch  pilot,  in  the  coasting  trade  from 
North  Carolina,  was  one  of  fact,  both  as  |o  its  existence 
and  reasonableness.  It  has  been  fully  proved  to  exist  by 
all  the  witnesses.  Its  reasonableness  depended  upon  the 
proof  of  its  general  use,  and  indeed,  I  might  say,  upon  its 
being  established  as  a  general  custom.  For,  the  proof  of  a 
general  custom  furnishes  a  strong  reason  why  we  should 
regard  it  as  reasonable.  It  must  be  sanctioned  by  general 
concurrence  in  its  use  for  several  years  before  it  can  be 
said  legally  to  exist.  If  it  was  unreasonable,  and  of  course 
without  necessity,  reasonable  and  prudent  men  would  not 
continue  to  peril  both  life  and  property  to  give  it  existence. 
From  prooi  of  it  as  the  general  custom  of  the  trade,  we 
are  bound,  at  least  prima  facie,  to  conclude  that  it  is  rea- 
sonable. The  finding  of  the  jury,  on  this  part  of  the  case, 
makes  it  unnecessary  to  examine  It  further  in  detail  :  if 
they  were  satisfied  both  of  the  existence  and  reasonable- 
'ness  of  the  custom,  they  had  the  right  to  allow  it :  and  we 
have  no  means  of  ascertaining  that  they  have  erred  in  this 
respect.  The  underwriters  are  bound  to  know  the  usage 
of  the  trade,  and  hence  there  was  no  necessity  that  the  as- 
sured should  have  made  it  known  in  their  ofler.  Phill.on 
Ins.  88,  89.  These  views  dispose  of  the  main  questions  in 
the  cause.  It  remains  to  be  considered  what  damages  the 
assured  are  entitled  to  recover.  It  is  clear  that  they  are 
entitled  to  recover  the  value  of  the  corn  and  peas,  at  the 
time  the  risk  commenced.  For,  although  the  underwri- 
ters stipulate  in  the  policy  for  a  deduction  of  two  per  cent, 
on  the  loss,  yet,  as  is  said  by  Mr.  Phillips  in  his  treatise  on 
Insurance,  323,  the  deduction  must  be  added  to  the  value 
of  the  loss,  and  hence,  in  point  of  fact,  there  is  no  abate- 
ment from  the  actual  value.  If  the  insurance  was  effect- 
ed on  the  precise  value  of  the  corn  and  peas,  $1767.60, 
the  deduction  of  two  per  cent,  must  be  added,  which,  ac- 
cording to  the  rule  stated  by  Mr.  Phillips,  would  make  the 
interest  insured  $1802.85,  from  which  the  deduction  of 
two  per  cent,  is  to  be  made  when  a  loss  is  incurred  ;  and 
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this  process  of  addition  and  deduction  brings  us  back  to 
the  actual  value,  $1767.50.  So  that,  in  fact  and  in  law, 
the  stipulation  for  deduction  is  to  be  disregarded  in  ascer- 
taining the  damages  on  a  loss.  I  was  very  much  inclined 
to  think  there  was  no  reason  why  the  premium  should  be 
included  in  the  interest  insured,  but  such  seems  to  be  the 
authority.  PhilL  on  Ins.  323.  Being  included  in  the  in- 
surable interest,  it  is  feiirly  a  part  of  the  damages  which 
the  assured  are  entitled  to  recover.  For  it  is  part  of  the 
costs  of  the  thing  insured,  and  when  there  is  a  total  loss, 
the  premium  paid,  as  well  as  the  value  of  the  thing  insur- 
ed, constitute  the  damages.  According  to  these  views,  the 
plaintifl^  were  entitled  to  recover  the  value  of  the  com  and 
peas,  $1767.60,  and  the  premium,  making  an  aggregate  of 
$1786.50,  with  interest  from  the  6th  July,  1823. 

The  charges,  in  the  bill  of  costs,  for  expenses  incurred 
in  executing  commissions  for  the  examination  of  witnesseSy 
were,  we  think,  properly  allowed  by  the  clerk  in  the  taxa- 
tion of  the  costs.  They  do  not  arise  out  of  the  fee  bill, 
and  are  not  provided  for,  or  in  any  way  noticed  by  it ;  but 
they  are  necessary  costs  and  charges  actually  paid  by  the 
party  in  the  course  of  the  case,  and  ought  to  be  reimbursed 
by  the  party  who  fails  in  the  cause.  Such  charges  have 
been  uniformly  allowed  as  a  part  of  the  costs  of  the  suit, 
and  we  see  no  reason  why  the  practice  should  now  be  dis- 
turbed. Upon  the  same  footing  stands  the  charge  for  the 
Notary's  bill.  The  charge  for  the  travelling  of  a  witness, 
who  lives  out  of  the  District  where  the  cause  is  tried,  and 
for  the  terriage  paid  by  him,  is  allowed,  in  conformity  to 
the  Act  of  the  Legislature.  If  the  witness  resides  out  of 
the  State,  that  fact  will  not  deprive  him  of  the  allowance 
for  travelling  and  ferriage,  within  the  State. 

The  motion  to  reverse  the  decision  of  the  Judge  below, 
on  the  taxation  of  costs,  is  dismissed.  The  motion  for  a 
new  trial  is  granted,  unless  the  plaintiflb  shall  enter  a  re* 
miiiUur  on  their  judgment  for  $76.60,  the  excess  over  and 
above  the  sum  for  which  they  were  entitled  lo   a  vordiot. 

Johnson,  J.  concurred. 


Cape  Pear  Steamboat  Company  vs.  Henry  W,  Conner. 

1*he  secretary  of  State's  office  is  the  proper  office,  imder  the  Act 
of  1698,  in  which  to  record  mortjgfages  of  ships. 

A  purchaser  with  notice  of  an  unrecorded  mortgage,  takes  yohjeot 
to  it 

Before  Qantt,  J.  at  Charleston^  Spring  Term^  1831. 

ThB  report  of  his  Honor,  the  presiding  Judge,  is  as  fol* 
lows : 

<^The  plaintiflb  were  the  owners  of  a  steam-boat,  and 
sold  the  same  to  Joseph  H.  Townes.  Townes,  on  the  same 
day,  executed  a  mortgage  to  secure  the  payment  of  the 
consideration  money ;  and  by  the  terms  of  the  mortgage, 
it  was  stipulated  that  in  the  event  of  a  failure  on  the  part 
of  Townes  to  pay  off  the  notes  as  they  respectively  became 
due,  the  mortgagees  were  to  have  the  privilege  of  selling 
the  boat,  (ftc.  This  event  having  taken  place,  the  boat, 
which  had  been  sold  to  the  defendant  with  a  full  knowl- 
edge of  the  encumbrance  of  the  mortgage,  was  demanded 
of  him,  and  he  refused  to  deliver  her.  The  identity  of 
the  boat,  the  demand  and  refusal,  were  admitted,  and  it  ap^ 
peared  in  evidence,  that  the  mortga|{:e  had  been  duly  re* 
corded  in  the  office  of  the  secretary. 

It  was  contended  by  Mr.  Petigru  in  the  defence,  that  the 
secretary's  was  not  the  proper  office  for  the  registration  of 
deeds  or  papers  for  the  transfer  of  ships,  and  that,  as  the 
defendant  had  the  first  register  of  a  deed  for  this  boat,  ho 
was  entitled  to  hold  the  same  against  the  plaintiffs,  on  the 
ground,  that  the  mortgage  of  a  ship,  not  accompanied  b]^ 
possession  or  the  register,  is,  at  common  law,  null  and  void 
against  purchasers  and  creditors,  whether  with  or  withont 
notice.     Certain   navigation    Acts  of  the   Parliament   of 
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Great  Britain,  one  of  the  year  1660,  during  the  reign  of 
Charles  the  2d,  the  other  1696,  of  William  the  3d,  were 
referred  to,  shewing  that,  in  the  instances  there  mentioned, 
to  prevent  frauds,  the  ships  contemplated  by  those  Acts 
should  be  registered.  Abbott  on  Ship.  42,  was  also  refer- 
red to :  ''  That  the  sale  of  a  ship,  unless  indorsed  on  the 
register,  was  void  ;"  and  a  certificate  from  the  custom  house 
was  read  in  evidence,  by  which  it  appeared  that  the  sale 
of  this  boat  had  not  been  registered  by  the  plaintiffs,  nor 
the  mortgage.  As  the  laws  of  the  United  States  do  not 
require  the  registration  of  Tessels,  as  will  appear  by  refer- 
ring to  note  1,  in  Abbott  on  Ship.  42, 1  thought,  and  so  in- 
structed the  jury,  that  the  secretary's  office  was  the  proper 
one,  under  the  Act  of  l')98,  P.  L.  3,  for  recording  the  mort- 
gage. I  thought,  also,  that,  under  existing  circumstances, 
the  plaintiffs  might  legally  recover  against  the  defendant, 
and  although  the  mortgage  might  not  have  been  recorded 
in  the  secretary's  office,  as  he  purchased  with  notice ;  2 
McO.  162 ;  1  McC.  265.  The  jury  found  according  to  the 
charge  of  the  court  on  the  law." 

The  defendant  appealed,  and  moved  for  a^new  trial,  on 
the  grounds : 

1.  Because  the  defendant  having  obtained  the  first  re- 
gister of  a  deed  for  the  boat,  is  entitled  to  hold  the  same 
against  the  unregistered  mortgage  of  the  plaintiffs. 

2.  Because  the  secretary's  office  is  not  an  office  for  the 
registration  of  deeds  or  papers  for  the  transfer  of  ships. 

3.  Because  the  mortgage  of  a  ship,  not  accompanied  by 
possession,  or  by  the  register,  is,  at  common  law,  null  and 
void  against  creditors  and  purchasers,  whether  with  or 
without  notice. 

4.  Because  the  verdict  is  contrary  to  law  and  evidence. 

Petigru  and  Cruger^  for  the  nootion. 
,  contra. 

Ouria^per  O'Neall,  J.     The  view  taken  of  the  law  of 
the  case  by  the  presiding  Judge,  in  his  instructions  to  the 
jury,  appears,  to  us,  to  be  correct.     Independent,  however, 
of  the  legal  effect  of  the  plaintiffii'  mortgage  being  properly 
recorded,  it  appears  that  express  notice  of  it  was  brought 
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home  to  the  defendant,  both  before   the  execution  of  his 
own  mortgage,  and  his  subsequent  purchase,  and  this  en- 
titled the  plaintidb  to  recover. 
The  motion  for  a  new  trial  is  dismissed. 

Johnson,  J.  concurred. 


7%e  State  vs,  Richard  Connolly,  Seth  Yates,  and  others. 

If  a  defendant  be  found  guilty,  generally,  on  an  indictment  con- 
taining several  counts,  the  judgment  will  not  be  arrested  if  there  be 
one  good  count,  although  the  others  may  be  defective. 

A  riot  is  a  tumultuous  disturbance  of  the  peace,  by  three  or  more 
persons  assembled  together  of  their  own  authority,  with  the  intent, 
mutually,  to  assist  each  other  against  any  one  who  shall  oppose 
them,  and  putting  their  design  into  execution  in  a  terrific  and  violent 
manner,  whether  the  object  was  lawful  or  not 

Before  Gantt,  J.  at  Charleston,  Spring  Term,  1831. 

Indictment  for  a  riot.  The  defendants  were  found 
guilty ;  they  appealed,  and  moved  in  arrest  of  judgment, 
and  for  a  new  trial. 

Seymour,  for  the  motion. 
Legare,  Attorney  General,  contra. 

Curia,  per  Johnson,  J.  In  this  State,  it  is  a  long  and 
well  settled  rule,  that  if  a  defendant  be  found  guilty,  gen- 
erally, on  an  Indictment  containing  several  counts,  the 
judgment  will  not  be  arrested  if  there  be  one  good  count, 
although  the  others  may  be  defective.  The  State  vs. 
Poole,  2  Tread.  494.  Here  the  defendants  are  convicted 
on  the  second  and  third  counts,  to  the  last  of  which  (that 

43 
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for  a  riot  and  assault)  there  is  no  objection  either  as  to 
form  or  sabstance  ;  and  without  enquiring  into  the  nx>tioB 
in  arrest  of  judgment,  the  question  arises  whether,  as  to 
this  count,  the  defendants  sre  entitled  to  a  new  trial,  either 
on  account  of  misdirection  to  the.  jury,  or  defect  of  proof. 
A  riot  is  defined  to  be  a  tumultuous  disturbance  of  the 
peace,  by  three  or  more  persons  assembled  together,  of 
their  own  authority,  with  the  intent  mutually  to  assist 
each  other  against  any  one  who  shall  oppose  them,  and 
putting  their  design  into  execution  in  a  terrific  and  vio- 
lent manner,  whether  the  object  was  lawful  or  not ;  2  Chit. 
Cr.  L.  274 ;  and  according  to  this  definition,  the  Judge  was 
correct  in  his  instructions  to  the  jury,  that,  in  reference  to 
this  count,  it  was  immaterial  in  what  character  the  prose- 
cutors acted.  As  private  citizens,  they  had  the  right  to 
pursue  and  take  slaves  found  out  of  the  plantation  where 
they  were  usually  employed ;  P.  L.  166 ;  and  if  the  de- 
fendants did  combine  to  prevent  it,  and  ran  their  boat  foul 
of  that  in  which  the  prosecutors  were,  in  pursuance  of 
that  combination,  it  was  a  riot ;  and  whether  they  did  so 
or  not,  was  a  question  tor  the  jury.  They  have  found  the 
affirmative,  and  the  circumstances  leave,  I  think,  bat  little 
doubt  that  they  were  correct. 
Motion  disnussed. 

O'Nball,  J.  concurred. 


NoTB. — No  report  or  statement  of  the  bets  of  this  case,  was  fiu- 
nished  the  Beporter. 


R.  D.  McKelvey^  admfr.  of  R.  J.  Kirk^  vs.  A.  S.   Tate, 

eafor,  of  James  Richbourg, 

Medical  serrices  were  rendered  to  a  trmt  estate,  and  after  the  ac« 
coant  was  barred  by  the  statute  of  limitations^  a  tmstee  of  the  estate, 
who  had  been  appointed  since  the  services  were  rendered,  but  before 
the  accoont  was  barred,  fiaye  his  promissory  note  for  the  amount  of 
the  account  Heldy  that  the  consideratidn  was  sufficient  to  support 
the  note. 

Before  Gartt,  J.  ut  Charlesion^  Spring  T^Brm^  1831. 

Tbis  was  an  action  of  assumpsit  on  a  promissory  note, 
given  by  James  Richbourg  to  Robert  J.  Kirk,  executor  of 
Dr.  William  T.  Moore,  for  $223  75,  dated  May  26th,  1826, 
imd  expressed  to  be  for  value  received.  The  d^eiice  was 
failure  of  consideratioo.  The  note  was  given  for  an  ac- 
count for  medical  services  rendered  by  Dr.  Moore  to  the 
trust  estate  of  Robert  W.  Ro^rs,  during  the  year  1820, 
and  utttil  the  29th  October,  1821.  During  the  period  cov- 
ered by  the  account,  John  Cusack  was  trustee  of  Rogers' 
estate.  He  died  on  the  26th  March,  1823,  and  James  Rich-' 
bourg  and  James  White  were  appointed  trustees  thereof,  in 
February,  1824.  After  their  appointment,  they  gave  the 
executor  of  Cusack  a  written  acknowledgment  that  they 
bad  received  the  whole  trust  estate,  and  released  him  from 
all  liability  as  trustee.  Richbourg,  until  his  death,  had 
entire  control  of  the  funds  of  Rogers'  estate,  the  manage* 
ment  of  the  plantation,  <&c.  Under  the  charge  of  his 
Honor,  the  jury  found  for  the  plaintiff  the  amount  of  the 
note,  and  the  defendant  appealed,  on  the  grounds, 

1.  That  the  promise  of  Richbourg  was  without  consid- 
oration,  and  void. 

2.  That  if  any  consideration  was  proved,  the  verdict 
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should  have  been  only  to  the  extent  of  that  considera- 
tion. 

Dunkiih  for  the  motion. 
YeadoHj  contra. 

Curia,  per  O'Nball,  J.  The  objection  to  the  note  on 
which  this  recovery  has  been  hadj  is,  that  it  was  either 
partially  or  wholly  without  consideration.  This  presents 
the  question,  was  the  trust  estate  liable  for  the  debt  when 
the  note  was  given  ?  It  appears  that  the  trust  had  been 
managed  by  a  former  trustee,  during  the  time  the  medical 
services  were  rendered  by  Dr.  Moore.  The  general  rule 
is,  that  any  one  crediting  a  trustee  in  relation  to  the  trust 
estate,  trusts  him  on  his  own  respqnsibility ;  and  ^at  the 
remedy  is  against  him  personally.  The  exception  to  this 
rule,  is,  that  where  a  trustee  contracts  a  debt  necessary 
and  proper  for  his  cestui  que  trust,  and  has  no  funds  of 
the  trust  in  his  hands,  out  of  which  he  ought  to  pay  it, 
and  is  insolvent,  in  such  case,  the  creditor  may,  in  eqaity, 
make  the  trust  liable  for  its  payment.  This  case  is,  I  think, 
fully  within  the  reason  of  the  exception.  The  propriety 
and  necessity  of  the  account,  seems  not  to  be  questioned. 
The  defendant's  testator  and  his  co-trustee  settl^  with  the 
former  trustee,  and  gave  him  a  receipt,  by  which  they  ac- 
knowledged that  they  had  received  from  him  all  the  trust 
property,  and  relieved  him  from  "any  demands  which  have 
arisen,  or  which  may  hereafter  arise,  against  him,  in  the 
relation  he  lately  stood  as  trustee."  The  former  trustee 
was  liable  to  Moore  for  the  account  If  he  or  his  execu- 
tor, after  this  settlement,  had  sued  the  former  trustee,  and 
recovered  from  him  the  amount  of  the  account,  he  would 
have  been  entitled  to  be  refunded  by  the  trust  estate.  It 
was,  therefore,  eventually,  if  not  primarily,  liable ;  and  be- 
ing so,  the  trustees  might  well  say,  we  will  take  upon  our- 
selves the  payment  of  the  debt,  without  driving  the  credit- 
or and  former  trustee  to  their  respective  actions.  This 
was  a  sufficient  consideration,  if  the  debt  was  a  legal  and 
sutsisting  one.  It  appears  that  the  debt  was  not  barred  at 
the  time  the  defendant's  testator  and  his  co-trustee  were 
appointed,  nor  at  the  time  they  gave  the  former  trustee 
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their  receipt.  It  has  been  held,  and  I  think  with  ^eat 
propriety,  that  executors  and  administrators  are  not  bound 
to  plead  the  statute  of  limitations.  If  they  know  a  debt 
to  be  just,  they  may  legally  pay  it,  notwithstanding  it  may 
be  barred.  The  statute  never  was  intended  to  make  men 
dishonest  against  their  wills.  It  was  intended  as  a  protec- 
tion against  debts  unjust  in  their  origin,  or  which  had  beon 
paid,  and  against  which  a  party  is  presumed  by  lapse  of 
time  to  be  deprived  of  the  means  of  defence.  If  execu- 
tors or  administrators  may,  out  of  their  testators'  or  intes- 
tates' estates,  pay  a  debt  barred  by  the  statute,  it  follows, 
that  trustees  may,  also.  The  note  given  by  defendant's 
testator,  was  received  by  the  creditor  as  a  payment,  and 
that  being  a  good  payment,  is  a  sufficient  consideration  for 
the  note.  If  a  debt  is  not  barred  at  the  death  of  a  testa- 
tor or  intestate,  the  executor's  or  administrator's  promise  to 
pay  it,  will  prevent  the  operation  of  the  statute.  The 
same  rule  must  apply  to  trustees.  In  this  case,  the  debt 
was  not  barred  when  the  defendant's  testator  and  his  co- 
trustee assumed  the  management  of  the  trust,  and  when, 
of  course,  they  became  eventually  liable  for  its  payment ; 
their  promise,  afterwards,  to  pay  it,  was  binding  on  them 
and  the  trust  estate.  The  reason  that  the  promise  should 
bind  them,  is  much  stronger  than  it  is  in  the  case  of  exec- 
utors or  administrators.  The  latter  are  the  representatives 
of  the  dead,  and  must  act  on  their  own  information  and 
knowledge.  The  trustees  are  the  representatives  of  per- 
sons in  esse ;  their  cestui  que  trusts,  for  and  by  whonqi 
the  debt  is  created,  can  inform  them  as  to  its  justice  or  in- 
justice. It  is  to  be  presumed  that  trustees  nsually  consult 
them  before  they  promise  to  pay  the  debt ;  and  it  would 
be  strange,  indeed,  if  a  note  given  by  one  of  the  trustees, 
with  such  opportunities  of  information,  for  a  debt  not 
barred  when  he  assumed  the  management  of  the  trust, 
should  be  held  not  to  be  binding. 

The  motion  for  a  new  trial  is  dismissed. 

Johnson,  J.  concurred. 


The  State  Bank  et  al.  vs.  The  City  Council  vf  Charlesten. 

The  real  property  of  the  Banks  wiUiin  the  corporate  limits  of  the 
City  of  Charleston  is  exempt  from  taj^tion  or  assessment  by  the 
City  Council 

Before  his  Honor^  Judge  Bat,  at  Chambers. 

This  was  an  application  for  a  writ  of  prohibition,  under 
the  followiufi:  circumstances.  The  city  council  of  Charles^ 
ton,  under  their  tax  ordinance,  was  proceeding  to  levy  a 
tax  or  assessment  on  the  real  property  of  the  Banks  within 
the  corporate  limits  of  the  city.  The  Banks  claimed  ex* 
emption  under  the  words  of  their  respective  charters  ex- 
empting them  from  taxes.  His  Honor  decided  that  they 
were  exempt;  that  the  city  ordinance  was  repugnant  to 
the  Acts  of  the  Legislature  creating  the  Bank  cbartersi 
and  ordered  a  writ  of  prohibition  accordingly. 

The  city  council  appealed,  on  the  grounds, 

1.  Because  the  Acts  of  the  Legislature  chartering  these 
Banks,  do  not  exempt  the  property  of  the  Banks  from 
State  taxation. 

2.  Because,  if  they  do,  still  they  cannot,  by  any  con* 
structton,  be  considered  as  interfetiug  with  the  right  of  the 
city  council,  under  their  charter,  of  Xevying  such  assess- 
ment, upon  the  property  of  the  Banks  within  the  corporate 
limits,  as  may  be  necessary  ibr  keeping  up  and  preserving 
the  police  and  other  city  institutions,  in  the  benefit  of 
which  the  Banks  participate. 

Axon^  city  Attorney,  for  appellants. 

Cbrta,  per  O^rall,  J.  The  charter  of  the  South 
Carolina  Bank  (a)  after  directing  that  the  payment  of 

(a)  8.  Stat  4. 
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$15,000,  as  a  bonus,  should  be  a  condition  precedent  to  its 
beinflr  incorporated,  or  deriving  any  benefit  from  the  charter, 
proTides,  <'  and  in  consideration  of  said  payment,  to  be 
relieved  from  all  taxes  during  the  time  for  which  it  is 
hereby  incorporated."  It  aothorizes  the  Bank  to  hold  real 
and  personal  estate,  including  the  capital  stock,  to  the 
unooDt  of  $1,600,000.  The  charter  of  the  State  Bank,  (6) 
in  consideration  of  a  like  sum  already  paid  under  the  Act 
of  1801,  (as  I  presume,  for  the  charter  is  silent)  provides 
'^that  the  said  corporation,  and  stock  thereof,  shall  be  re- 
lieved from  the  payment  of  all  taxes  during  the  time  for 
which  it  is  hereby  incorporated."  This  Bank  is  author- 
iied  to  hold  real  and  personal  estate,  including  its  capital 
stock,  800,000,  to  the  amount  of  $2400,000.  The  charter 
of  the  Union  Bank,  (c)  after  making  the  pa3qnent  of  the 
bonus  of  $80,000,  on  or  before  the  1st.  September,  1811, 
a  condition  precedent  to  incorporation  or  to  any  benefit  or 
advantage  from  it,  provides,  "and  in  case  the  said  Bank 
shall,  on  or  before  the  day  aforesaid,  pay,  or  cause  to  be 
paid,  the  aforesaid  sum  of  $20,000,  the  said  Bank  shall  be, 
and  is  hereby  declared  to  be,  exempt  from  all  taxea  during 
the  time  for  which  it  iii  hereby  intended  to  be  incorporated.^' 
The  Union  Bank  is,  by  its  charter,  authorized  to  hold  and  pos- 
sess real  and  personal  estate,  inclusive  of  the  capital  stock,  to 
the  amount  of  $3,000,000.  The  charter  of  the  Planters'  and 
Mechanics'  Bank,  {d)  provides,  "  that  the  Bank  hereby  in- 
tended to  bd  incorporated,  shall  not  be  so  incorporated,  or 
derive  any  benefit  or  advantage  from  any  of  the  clauses 
or  provisions  in  this  Act  contained,  unless  it  shall  transfer, 
or  cause  to  be  transferred,  to  the  Treasurer  of  the  Lower 
Division,  for  the  benefit  of  the  State,  eight  hundred  shares 
of  the  stock  of  the  said  Bank,  on  or  before  the  1st.  Novem- 
ber/' 1811*  la  the  last  clause  it  provides,  'Uhat  the  said 
Bank  shall  be,  and  is  hereby  declared  to  be,  exempted  from 
all  taxes  for  the  time  it  is  by  this  Act  incorporated."  The 
charter  authorises  it  to  hold  real  and  personal  estate,  inclu- 
ding its  capital  stock  of  $1,000,000,  to  the  amount  of 
$3,000,000.     These  charters  have,  either  at  or  before  the 
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time  limited  for  tlieir  expiration,  been  renewed,  and  the 
Banks,  for  such  renewals,  have  each  paid  the  sum  required 
as  a  bonus  by  the  Legislature.  From  the  charters  of  these 
different  Banks,  it  appears  that  there  is  some  difference  in 
the  words  used  exempting  them  from  taxation :  they  all, 
however,  mean  the  same  thing,  a  general  exemption. 
Whether  that  exemption  extends  to  any  thing  else  than  the 
corporate  body  and  its  capital  stock  or  shares,  is  one  of  the 
questions  now  to  be  considered.  If  it  does,  then  it  is  con* 
tended,  by  the  city  council,  that  it  cannot  exempt  the 
Banks  from  the  payment  of  assessments  on  the  real  estate, 
respectively  held  by  them,  as  rated  and  assessed  by  the 
ordinance  ordained  by  the  city  council  under  the  charter 
of  the  city. 

I  am  at  a  loss  to  discover  any  good  reason  why  the 
exemption  of  a  Bank  by  its  corporate  name  from  all  taxes, 
should  not  exempt  its  property.  A  corporation  is,  it  is 
true,  a  body  in  law  ;  but  it  is  a  mere  legal  creation.  Of 
itself,  it  possesses  neither  form,  shape  or  substance  upon 
which  a  tax  could  be  imposed.  Declare  a  corporation 
liable  to  taxation,  and  if  it  has  no  property  upon  which 
the  tax  can  be' levied,  the  revenue  to  be  derived  from  such 
a  source  would  not  be  worth  the  paper  upon  which  the 
law  is  written.  To  be  intended  for  any  thing  else  than  a 
mockery,  an  exemption  of  a  Bank  from  taxation  must 
extend  to  something  else  than  the  Bank.  For  the  Bank  is 
nothing  but  the  body  corporate  and  politic  in  law.  It  has 
legal  existence ;  but  strip  it  of  its  bankini;  funds  and  pro* 
perty,  and  I  apprehend  it  would  be  difficult  to  find  the 
corpus.  An  exemption  of  a  citizen,  without  qualification, 
from  all  taxes,  seems  to  me  necessarily  to  exempt  both  his 
person  and  property  from  taxation  ;  and  more  especially  in 
a  State  where  property  is  the  only  source  looked  to  from 
which  revenue  is  to  be  deri'^ed,  and  where  a  capitation  tax 
upon  free  white  males  has  not  hitherto  been  imposed. 
The  right  of  property  is  one  which  belongs  to  every  free 
person.  From  it  he  is  liable  to  contribute,  by  way  of 
taxes,  whatever  sum  the  State  may  think  proper  to  declare 
it  liable  to  pay.  If  she  should  think  proper  to  exempt 
him  from  taxation,  does  it  not  follow  that  this  general 
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grant  releases  him  from  every  liability  that  he  was  or 
might  be  under  to  pay  taxes  ?  If  it  does,  and  that  seems 
too  clear  to  be  doubted,  can  it  be  that,  because  the  Legis- 
lature might,  by  sheer  possibility,  impose  a  capitation  tax, 
it  could  be  construed  to  be  only  a  release  from  his  person- 
al, and  not  from  his  relative,  liability  arising  out  of  his 
ownership  of  property  ?  Such  a  notion  presents  rather  too 
metaphysical  a  distinction  to  be  allowed  to  enter  into  a 
construction  of  an  Act  of  the  Legislature.  What  is  in- 
tended, in  the  case  supposed,  of  the  exemption  of  a  citizen 
by  an  Act  of  the  Legislature  from  the  payment  of  all 
taxes  1  is  the  true  question.  This  is  to  be  ascertained 
from  the  words  u^d,  in  their  general  acceptation  and 
popular  meaning,  and  when  so  construed,  there  is  no  diffi- 
culty in  saying  that  it  must  exempt  both  him  and  his 
property.  For  that  would  be  the  conclusion  of  every 
mind  which  looks  to  the  <words,  and  which  had  not  tasked 
ingenuity  to  endeavor  to  give  them  some  other  possible 
meaning  and  e&ct.  If  the  exemption  by  his  name,  would 
exempt  himself  and  property,  I  apprehend  that  the  exemp- 
tion of  a  corporation  by  its  corporate  name  must  have  the 
same  effect.  For,  like  him,  it  is  known  by  its  name,  and 
this,  answering  as  a  description  in  both  instances,  cannot, 
in  one,  have  more  general  effect  than  in  the  other.. 

If  there  could  be  any  doubt  as  to  the  effect  of  an  ex- 
emption of  the  Bank  by  its  corporate  name,  it  is  certainly 
much  lessened  when  it  is  recollected  that  in  the  charter 
of  each  of  the  Banks,  each  is  allowed  to  hold  real  and 
personal  estate  (including  its  capital  stock)  to  a  given 
amount.  This  was  part  of  the  very  privileges  conferred 
on  the  corporation  by  its  charter,  and,  as  being  part  of  that 
which  belonged  or  might  belong  to  the  corporation,  it  is 
fair  to  conclude,  that  for  this  privilege,  among  others 
granted,  and  for  the  exemption  from  taxes  on  this  capital 
sum,  the  bonus  was  paid.  It  has  not  been  pretended  that 
the  capital  or  original  shares  of  the  stockholders,  as  so 
ranch  money  funded,  was  not  exempted  from  taxation. 
If  this  is  exempt,  why  not  the  whole  property  of  the 
Banks  ?  For  every  thing  which  belongs  to  the  corporation 
is  the  common  stock  of  the  company.  The  words  capital 
44 
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stock,  used  in  the  charters,  mean  nothing  more  than  the 
original  sum  upon  which  the  Bank  commences.  It  may 
be  increased  by  acquisitions  of  property  to  the  extent 
pointed  imt  in  the  eharter.  Or  it  may,  itself,  in  the  course 
of  the  banking  operations,  be  partially  changed  into  pro* 
perty ;  which,  in  its  turn,  is  changed  into  money,,  and 
thns  again  becomes,  in  the  sense  contended  for,  stock.  I 
should  define  stock,  as  contradistinguished  from  capital 
stock,  that  which  belongs  to  the  whole  banking  company, 
and  which  cannot  be  withdrawn  from  it  during  its  corpo* 
rate  existence.  So  soon  as  property  is  acquired  in  the 
name  of  the  Bank,  it  is  held  for  all  the  stockholders,  and 
until  changed  into  money,  there  can  be  no  dividend  of 
the  whole  of  it  as  profits.  Hence,  it  must  be  regarded  as 
stock  while  it  remains  in  kind,  as  much  as  the  original 
shares. 

In  the  charter  of  the  State  Bank,  '^  the  corporation  and 
the  9ieck  thereof  ^^^  {not  the  capital  stock)  are  exea^^ted 
from  tlie  payment  of  all  taxes.  According  to  my  notion 
of  stock,  this  would  exempt  the  $2,400,000  which  that  Bank 
is  authorised  to  hold,  from  State  taxation.  If  this  is  a  £ur 
construction  of  that  charter,  and  that  it  is  I  do  n<A  donbc, 
the  same  construction  must  apply  to  all,  for  it  is  obvious 
that  it  was  intended  to  confer  the  same  privileges  of  ex<^ 
emption  on  each.  If  the  Banks,  (including  under  this 
name  the  whole  of  their  real  and  personal  estate)  are 
exempted  from  taxes  to  be  imposed  by  the  State,  are 
they  also  exempted  from  assessments  on  their  real  or  per* 
sonal  property  by  the  city  council  ?  All  the  power  of  the 
city  council  to  make  assessments,  arises  from  the  grant  of 
that  power  by  the  Legislature,  and  is  subject  to  this  quali* 
ficaiion ;  ''  nor  shall  they  make  any  by-laws  repugnant  to 
the  laws  of  the  land.''  As  has  been  well  observed  by  eor 
learned  brother  Bay,  if  the  ordinance  making  the  as8es»> 
ments  operates  as  a  tax,  it  is  directly  at  war  with  the  Acts 
of  the  Legislature  exempting  the  Banks  from  the  payment 
of  all  taxes ;  and  is,  therefore,  void.  But  without  porsu* 
ing  this  idea,  I  think  it  is  demonstrable  that,  under  the 
affirmative  words  of  the  eharter  giving  the  power  to  th# 
city  cottaeil  to  make  assessments^  they  have  no  right  to 
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assess  the  property  of  the  Banks.  The  city  council,  by 
Ibe  charter  of  the  city,  are  vested  "  with  full  power  and 
authority  to  make  such  (issessmenU  oq  the  inhabitants  of 
OharlestoD,  or  those  who  hold  taxable  pr0perty  within  the 
same,  for  the  safety,  conTenienee,  benefit  and  adrantage 
of  the  said  city."  In  order  to  ascertain  the  Daltnre  and 
extent  of  this  grant,  it  has  been  sppposed  necessary  to  as- 
certain the  meaning  of  the  term  cuse&sments  nsed  in  the 
charter ;  and  it  has  been  attempted  to  distinguish  it  from 
taxes.  But  I  am  satisfied  that  they  both  naean^  that  sum 
which  a  man  pa3rs  as  his  quota  or  share  of  the  expenses 
of  the  government  under  which  he  lives,  according  to  ita 
reqaisitioiis  on  him  by  Act  or  Ordinance.  The  term  as- 
sessments, would  jost  as  well  describe  the  sum  which  a 
citizen  annually  pays  to  the  State  under  the  Acts  to  raise 
supplies,  as  the  term  taxes.  In  the  tax  Act  of  1788,  the 
following  words  are  nsed,  ''or  the  tax  to  be  assessed  by 
virtue  of  any  tax  Act  hereafter  to  be  passed^'  Ac :  if  the 
tax  is  to  be  assessed,  the  amount  to  be  paid  is  ascerfaioed 
by  assessing  the  value  of  the  property,  if  the  tax  is  an  od 
valorem  one,  on  which  it  is  imposed,  and  the  result  would 
be,  properly  speaking,  an  assessment.  So,  also,  in  this 
place,  there  is  an  assessoffor  the  State,  whos^  duty  consists 
in  ascertaining  the  value  of  the  taxable  property,  prepara* 
tory  to  the  collector's  duty  of  receiving.  The  taxes  paid 
according  to  his  valuation  are  properly  assessments  on  the 
property.  This  duty  is  devolved  on  the  tax  coliectort 
throughout  the  rest  of  the  State ;  and  where  property  is  not 
returned,  or  being  returned,  (as  in  the  case  of  houses  and 
lots)  but  no  value  is  fixed,  the  tax  collector  literally  makes 
an  assessment,  in  the  first  case,  when  he  double  taxes,  and 
in  the  other,  when  he  values  the  property  and  ascertains 
the  tax  from  it.  But  all  ad  valorem  taxes  are  nothing 
but  assessments;  the  law  classes  and  fixes  a  value  on 
laiHis  ;  the  tax  collector  takes  that  valuation  as  the  basis  of 
his  calculation,  to  ascertain  how  much  must  be  paid  accord-v 
ing  to  the  Act  to  raise  supplies ;  the  result  which  he  pro-< 
duces  is  an  assessment,  according  to  the  quality  and  quan- 
tity of  the  laud.  The  assessments  made  under  the  ordi- 
nances  of  the  city  council  are,  I  presume^  in  all  eases 
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upon  real  property  in  the  city  ad  valorem^  and  are,  there- 
fore, precisely  in  character  and  effect  the  same  as  taxes  im- 
posed by  the  State  upon  property  of  the  same  description. 
The  term  assessment,  according  to  its  legal  definition,  in- 
cludes general  taxes,  corporation  dues  and  parochial  rates. 
These  views  satisfy  my  mind  that  the  word  assessment, 
is  but  another  name  for  taxes;  and  I  have  gone  more  at 
large /into  the  reasons  for  that  conclusion  from  respect  to  the 
opinion  of  the  able  and  learned  Recorder  of  the  city  (who 
I  understand  has  come  to  a  different  conclusion)  than  I 
should  otherwise  have  done.  For  whether  assessment  and 
tax  are,  or  are  not,  synonimous  terms,  is  wholly  immaterial 
in  the  view  which  I  now  propose  to  take  of  the  power  of 
the  city  council  to  make  the  assessments  under  conside- 
ration. 

On  whom  can  the  city  council  make  assessments  ?  '<  On 
the  inhabitants  of  Charleston,  or  those  who  hold  taxable 
property  within  the  same,"  is  the  answer  of  the  charter 
and  in  its  own  words.  Is  a  Bank  an  inhcAUant  (a)  of 
Charleston  ?  Surely  not  I  It  is  a  body  in  law,  but  not  in 
fact ;  it  exists  altogether  in  paper — its  charter — and  cannot 
be  an  inhabitant  living  and  dwelling  in  the  dty.  In  that 
character,  therefore,  it  is  not  liable  to  be  taxed  by  the  city 
council.  Do  Banks  hold  taxable  property  within  the 
city  7  What  is  meant  by  the  words  '^  taxable  property," 
in  the  charter  of  the  city  ?  Do  they  mean  property  which 
was  liable  to  be  laxed  at  the  time  of  enacting  the  city 
charter ;  or  property  which  is  liable  to  be  taxed  by  the 
State  at  the  time  the  city  council  shall  declare  it  liaUe 
to  assessment  ?  The  latter  is  the  obvious  and  necessary 
meaning.  If  so,  the  question  is  presented,  in  liminej  was 
the  property  of  the  Banks  liable  to  taxation  by  the  State 
at  the  time  the  city  ordinance  directing  the  assessment 
was  ordained?  We  have  already  seen  that  the  char- 
ters enacted  by  the  State  Legislature,  long  before  the  city 
ordinance  was  ordained,  exempted  them  and  their  property 
from  State  taxation  ;  and  hence,  their  property  not  being 


(a)  See  Cromwell  vs.  Insurtmet  Cotnpanjf,  2  Rich.  516,  where 
it  is  said  that  a  corporation  may  be  an  inhabitant  or  resident 
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taxable  by  the  State,  was  not  liable  to  the  city  assessments. 
For  these  reasons  we  think  the  prohibitions  were  properly 
ordered  by  the  Judge  below;  and  the  motion  to  reverse 
his  decision  is  dismissed. 

Johnson,  J.  concurred. 


Davidson  if  Simpson  vs.  Middleton  ^  Dawson^  survivors 

of  J,  Dawson  if   Co. 

Writ  issued  to  May,  1827,  and  pleadings  made  up  to  October  Term, 
1827,  but  the  cafe  not  docketed.  In  June,  1829,  plaintifis,  without 
giving  notice  to  defendants,  procured  an  order  that  the  case  be  docketed; 
and  in  November  following,  defendants  filed  a  notice  of  discount  The 
case  was  not  placed  on  the  docket  until  October  Term,  1831,  when 
the  plaintiffs,  without  giving  notice  to  the  defendants,  procured  anoth- 
er order  that  the  case  be  docketed,  which  was  done.  On  motion 
made  to  strike  the  case  from  the  docket,  held  that  defendants,  by  their 
notice  of  discount,  waived  all  objection  to  the  regularity  of  the  previ- 
ous order  to  docket ;  that  it  was  the  duty  of  the  clerk  to  comply  with 
that  order,  and  his  &ilure  to  do  so  could  not  be  visited  on  the  plain- 
tiffs ;  that,  therefore,  the  plaintifis  were  not  out  of  court,  because  the 
case  was  not  docketed  until  October,  1831. 

Before  Martin,  J.   at  Charleston^  February^  1832. 

The  report  of  His  Honor,  the  Presiding  Judge,  is  as 
follows : 

<<  The  defendant's  counsel  submitted  a  motion  to  strike 
this  case  from  the  docket.  The  facts  upon  which  the  mo- 
tion was  founded  were,  that  the  writ  issued  to  May  Term, 
1827,  and  the  declaration,  pleas  and  issue,  were  filed  for 
October,  1827.     But  the  case  was  not  docketed,  as  defiand- 
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ants  allege,  up  ta  June,  1829.  At  that  Term,  the  plamtiA' 
coun3el  procured  an  order  of  Court,  that  it  be  placed  on  the 
docket.  This  order,  it  is  insisted,  was  obtained  without 
notice  to  the  defendants,  or  their  attorney.  The  case,  how- 
ever, notwithstanding  this  order,  wfts  not  docketed.  At 
June  Term,  1831,  another  order  of  Court  was  made,  (and 
admitted  to  have  been  made  without  notice,)  that  it  be 
placed  on  the  docket,  and  the  case  was  docketed  for  Octo- 
ber. 1831.  The  defendants'  counsel  insisted  that  the  case 
was  out  of  court  before  the  order  of  June  Term,  1829. — 
That  that  order  having  been  made,  as  he  alleged,  without 
notice  to  defendants,  they  were  not  bound  by  it.  That  if 
it  be  admitted  they  were  concluded  by  that  order  for  the 
tiixie,  still,  as  the  plaintifiis  did  not  docket  the  case  for  a  year 
and  a  day  under  the  leave  then  given,  the  subsequent  order 
of  June,  1831,  was  void,  not  only  because  the  plainUfi 
were  out  of  court,  but  because  it  was  admitted  Co  have 
been  made  without  notice.  The  plaintiffs'  counsel  resist- 
ed this  motion,  and  assigned  the  following  facts  and  rea^ 
sons :  He  stated  that  no  docket  was  made  up  for  October 
Term,  1827,  and  this  was  the  reason  why  the  case  was  not 
docketed  in  its  order  of  time.  He  insisted  that  it  was 
docketed  for  January,  1828,  but  that  it  was  afterwards  dis* 
covered,  (as  he  supposed,)  that  it  was  not  at  its  proper  place, 
and  was  stricken  off,  and  another  interlined.  The  docket 
was  produced,  and  it  did  appear  to  have  been  inserted  on 
the  docket  for  January,  1828,  and  afterwards  stricken  out, 
and  another  inserted.  But  whether  it  was  ip  fact  intendr 
0d  to  he  picked  therefor  whether  the  title  of  this  case  bad 
been  confounded  with  another,  in  which  some  of  these  par- 
ties were  litigant,  and  which  was  ultimately  substituted  at 
that  number,  I  thought  doubtful.  The  plaintiffs'  attorney 
further  insisted  that,  although  he  conld  not  recollect  distinct- 
ly having  given  notice  of  the  motion  made  at  June  Term, 
1829,  he  must  suppose  that  he  had  done  so,  because  it  was 
reasonable  and  proper  that  it  should  have  been  given. — 
That  whether  he  had  done  so  or  not,  the  defendants  bad 
acquiesced  in  that  order,  and  acknowledged  the  ease  prop* 
orly  in  court,  or  on  the  docket,  by  having  subsequently 
filed,  (in  November,  1829,)  an   additional  discount,  whick 
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was  produced.  That  as  to  the  order  of  June,  1831,  he 
bad  not  supposed  notice  necessary,  because,  as  be  stated  in 
his  awn  justification,  the  parties  had  long  been  making  ef- 
forts at  compromisei  or  arbitration,  and  an  affidavit  in  rela* 
lion  to  this  part  of  the  case  was  submitted.  I  refused  the 
defendants'  motion.  I  did  not  conceive  that  I  had  any 
power  to  interfere  with  either  of  the  orders  made  by  my 
brethren  on  the  circuit. 

I  take  the  rule  to  be,  that  although  one  Judge,  (where 
circumstances  have  transpired  since  the  making  of  an  or- 
der, which  render  it  improper  that  it  should  be  enforced,) 
may  modify  or  suspend  such  order,  if  it  comes  before  him 
incidentally,  he  has  no  power  or  authority  to  reverse  it  or 
set  it  aside.  And  even  the  power  to  which  I  have  allu« 
ded  should  be  exercised  with  great  care  and  delicacy.  In 
this  case  nothing  has  occurred  which  would  authorise  me 
to  interfere,  or  to  say  that  my  brethren  have  made  an  im- 
proper order.  If  that  must  be  said,  it  must  be  declared 
by  the  Court  of  Appeals." 

The  defendants  appealed,  and  renewed  their  motion  to 
strike  the  catise  from  the  circuit  docket,  on  the  following 
grounds : 

1.  That  the  case  not  having  been  docketed,  nor  any 
proceedings  had  thereon  for  more  than  a  year  and  a  day^ 
it  was  out  of  court,  and  plaintiffs  must  begin  de  novo. 

2.  That  the  cause,  being  out  of  court  by  laches^  could 
not  be  revived  by  the  simple  order  of  a  Judge. 

3.  That  the  motion  to  docket  was  not  a  motion  of  course, 
and  ought  not  to  have  been  granted  without  notice  to  de- 
fendants' counsel. 

4.  That  the  cause  was  docketed  on  an  ex  parte  motion, 
by  surprise  and  improperly,  and  the  defendants  should  be 
reinstated  in  the  legal  rights  they  had  before  such  orders 
made. 

6.  That  the  decision  of  the  presiding  Judge  was  contra- 
ry to  law. 

Ford  and  DeSaussurej  for  the  motion. 
contra. 

Ouria^  per  O'Neall,  J.  In  the  case  ex  parte  A.  W. 
Thomeony  2  Bail.  116,   it  was  held  that  the  neglect  of  a 
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party  to  docket  a  cause  for  more  than  a  year  and  a  day  af- 
ter the  proceedings  were  made  up,  was  a  discontinuance. 
The  application  of  the  rule  of  that  case  to  the  one  under 
consideration  wouM  be  inevitable,  if  the  failure  to  docket 
the  cause  arose  from  the  neglect  of  the  plaintiflb  or  their  at- 
torneys. It  appears  that,  on  the  I9th  of  June,  1829,  an 
order  was  made  that  the  cause  be  docketed.  This  order, 
it  is  said,  was  obtained  without  notice  to  the  defendants 
or  their  counsel :  if  this  be  so,  the  subsequent  act  of  the  de- 
fendants, in  filing  a  discount,  on  the  4th  of  November, 
1829,  was  a  waiver  of  all  previous  objections  to  the  regu- 
larity of  the  continuances  of  the  cause,  and  admitted  it  to 
be  riirhtly  in  court.  Under  the  order  of  June,  1829,  it  be- 
came the  duty  of  the  clerk  to  docket  the  cause ;  his  fail- 
ure to  do  so  cannot  be  visited  on  the  plaintiffs.  They  had 
the  right  to  regard  the  case  as  docketed,  from  the  time  the 
order  was  made.  The  order  to  docket  necessarily  con- 
cludes the  defendants  from  urging  that  any  other  act  was  to 
be  done  in  the  cause  before  it  was  ready  for  trial.  There 
was,  therefore,  no  necessity  for  the  plaintifi^  to  present  the 
papers  to  the  clerk  to  procure  the  case  to  be  docketed. — 
This  was,  of  course,  after  the  order. 

The  motion  to  reverse  the  decision  of  the  Judge  below 
is  dismissed*    ' 

Johnson,  J.  concurred. 


J.  B.  Clough  vs.  James  Liitle. 

Where  a  plaintiff  becomes  a  witness  to  prove  his  book  entries,  he 
may  be  cross  examined  by  the  defendant 

Action  for  goods  sold  and  delivered.  The  plaintiff,  a  merchant, 
produced  his  books  and  testified  <4hat  his  clerk  reported  to  him  the 
terms  agreed  upon  by  him  and  the  defendant,  respecting  the  sale  of 
the  goods,  and  upon  that  report  the  witness  made  the  entry ;  witness 
delivered  the  goods  to  a  drayman,  who  told  witness  that  defendant 
had  sent  for  them."  Held  that  the  evidence  was  insufficient,  and  the 
plaintiff  was  non-suited. 

Before  Gantt,  J.  at  Charleston,  May  Term,  1831. 

Action  for  cotton  bagging  sold  and  delivered.  The 
plaintiff  produced  his  book  of  original  entries,  and  testi- 
fied to  the  entry  as  made  by  himself,  <ftc.  He  was  then  ask* 
ed  by  defendant's  counsel  if  he  had  sold  and  delivered  the 
bagging  himself,  personally,  to  the  defendant.  This  ques- 
tion was  objected  to,  on  the  gfound  that  the  plaintiff's  ex- 
amination should  be  confined  to  the  proof  of  the  entry. 
His  Honor  decided  that  the  question  was  admissible,  and 
the  plaintiff  answered  that  his  clerk  reported  to  him  the 
terms  agreed  upon  between  him  and  Little,  respecting  the 
sale  of  the  cotton  bagging,  and  upon  that  report  the  witness 
made  the  entry.  Witness  delivered  the  bagging  to  a  dray- 
roan,  who  told  witness  that  defendant  had  sent  for  it.  On 
this  testimony  His  Honor  ordered  a  non-suit,  and  the 
plaintiff  appealed,  on  the  grounds : 

1.  That  the   question  to  the  plaintiff,  whether   he  had 
delivered  the  bagging  personally,  was  irregular. 

2.  That  the  sale  and  delivery  were  sufficiently  proved^ 

Xjance,  for  the  motion^ 

. contra. 

45 
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Curia^  per  Johnson,  J.  Book  entries,  made  by  mer- 
chants and  shop-keepers,  in  the  regular  course  of  their  bu- 
siness, are  admitted  in  evidence  from  convenience  and  ne- 
cessity, and  the  best  security  which  the  rule  furnishes 
against  its  fraudulent  abuse  is,  that  they  must  be  supported 
by  their  oaths ;  and  that  were  useless  unless  the  defend- 
ant could  cross  examine  them,  for  that  is  the  only  means  of 
purging  their  consciences.  By  this  rule  the  merchant 
plaintiff  is  allowed  to  be  a  witness  for  himself,  and  there 
is  no  case  in  which,  according  to  the  rules  of  the  common 
law,  an  ex  parte  examination,  where  the  witness  is  present 
and  in  the  power  of  the  court,  has  been  admitted  or  allowed 
as  evidence.  We  are,  therefore,  very  clearly  of  opinion  that 
the  defendant  was  properly  allowed  to  interrogate  the  plain- 
tiff, as  to  the  delivery  of  the  goods,  and  quite  as  well  sat- 
isfied that  the  delivery  was  not  proved. 

Motion  dismissed. 

O'Neall,  J.  concurred. 


Executors  of  Bellamy  vs.  John  Cains. 

Ad  executor,  in  whose  name  a  suit  is  brought,  cannot  be  a  witni 
for  himself  on  the  trial,  not  only  because  he  is  a  party,  but  becauae 
he  is  interested. 

Where  an  executor  brings  an  action  on  a  sealed  note  given  to  his 
testator,  to  which  he,  the  executor,  is  the  subscribing  witness,  proof 
of  his  signature  as  subscribing  witness,  is  not  per  se  sufficient  to  enti- 
tle him  to  recover ;  although  the  note  was  signed  by  the  defendant 
as  a  marksman. 

Before  Evans,  J.  at  Georgetown^  Spring  Term^  1831. 

This  was  an  action  of  debt  on  two  sealed  notes.  The 
defendant  made  his  mark.     To  the  proof  of  one  of  the 


Charlbston,  March,  1832.  355 

notes  there  was  no  objection.  To  the  other,  the  plaintiff, 
W.  D.  Bryan,  who  was  the  executor  of  Bellamy,  was  the 
only  subscribing  witness.  .  His  signature  to  the  note  was 
proved.  The  defendant  contended  that  Bryan  should  him- 
self have  been  examined,  and  that  proof  of  his  signature, 
as  subscribing  witness,  was  insufficient.  His  Honor  thought 
the  proof  sufficient,  and  that  Bryan  could  not  be  examined 
as  a  witness.  The  plaintiff  had  a  verdict,  and  the  defend- 
ant appealed. 

Flaggy  for  the  motion. 
— ' contra. 

Curia^  per  Johnson,  J.  We  concur  with  the  presiding 
Judge,  that  the  plaintiff  was  not  a  competent  witness.  As 
a  party,  and  independent  of  any  actual  interest,  he  is  exclu- 
ded from  policy,  but  to  the  extent  of  the  commissions  al- 
lowed him  by  law,  he  has  an  actual  pecuniary  interest  in 
the  event  of  the  suit.  He  is,  moreover,  liable  for  costs,  if 
he  bring  suit  on  a  demand  knowing  it  to  be  false.  But 
we  are  disposed  to  think  that  the  evidence  given  was  not 
sufficient  proof  of  the  execution  of  the  note  in  question. 
The  general  rule  is,  that  the  best  evidence  shall  be  produc- 
ed, and,  in  the  absence  of  better  proof,  you  may  give,  in 
evidence,  anything  bearing  on  the  matter  in  issue ;  and 
under  this  rule,  I  am  not  prepared  to  say  that  proof  of  the 
hand  writing  of  the  plaintiff  was  not  admissible.  It  does 
not  follow,  however,  that  everything  which  may  be  proved 
constitutes  proof  of  the  matter  in  issue.  A  circumstance  un- 
important in  itself,  may,  when  combined  with  others,  make 
out  the  proof;  but  here  proof  of  the  plaintiff's  band  wri- 
ting, as  a  subscribing  witness  to  the  note,  is  the  only  proof, 
and  it  would  be  a  violation  of  all  principle  that  the  act  of 
the  plaintiff  himself  should  constitute  sufficient  evidence 
of  his  right  to  recover ;  and  that  is  exactly  this  case.  No 
example  of  the  kind  will  be  found  in  the  books,  and  I  need 
not  point  out  the  abuses  to  which  such  a  rule  would  lead. 
In  Cross  vs.  Tracy ^  1  P.  Wms.  289,  Sergeant  Hooper  put 
a  case  by  way  of  obiter^  in  which  the  hand  writing  of  a 
subscribing  witness  to  abend,  who  had  been  appointed  ex- 
ecutor to  the  obligee,  was  admitted  in  evidence ;  and  the 
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rule  is  recognized  by  the  court  arguendo  in  Sfwire  vs,  Bellj 
6  T.  R.  372.  But  it  does  not  appear  from  the  case  pot  by 
Sergeant  Hooper,  that  the  hand  or  the  seal  of  the  obligor 
was  nor  also  proved,  and  if  it  was,  I  should  suppose  the 
hand  of  the  subscribing  witness,  the  plaintiff,  might*  also 
be  proved,  as  one  of  the  circumstances  capable  of  being 
proved,  but  not  as  constituting  in  itself  plenary  proof.  In 
any  view  of  it,  I  cannot  consent  to  follow  the  rule  by  ap* 
plying  it  in  this  case.  It  is  doubtful,  from  the  cases  them- 
selves, whether  it  would  have  been  so  applied,  and  at  best, 
is  but  an  obiter  dictum. 

The  argument  ab  inconvenienti  cuts  both  ways.  It  is 
a  misfortune  if  the  plaintiff  should  lose  this  debt  by  the  in- 
sufficiency of  the  evidence,  but  it  would  be  a  much  greater 
if  he  should  be  permitted  to  put  the  whole  community  un- 
der contribution  by  manufacturing  notes  like  this,  and  such 
would  be  the  effect  of  the  rule  contended  for.  It  is  there- 
fore ordered  that  a  new  trial  be  granted,  unless  the  plaintiff 
enter  a  remittitur  on  the  judgment  for  the  amount  of  this 
note,  and  the  interest,  if  any,  which  has  accrued  thereon. 

O'Neall,  J.  and  Earle,  J.  sitting  for  Harper,  J.  con- 
curred. 


The  TVeasurers  vs,  Samuel  Burger. 

The  tax  collector  of  St  Phillip's  and  8t  Michael's,  for  collecting 
the  poor  tax  for  Charleston  neck,  cannot  charge  a  higher  commis- 
sion than  t2  70  per  cent 

Merely  for  collecting  the  poor  tax,  the  commissioners  of  the  poor 
cannot  allow  a  higher  per  centage  than  that  fixed  by  law ;  bnt  if  the 
collector  performs  an  additional  duty,  which  the  commissioners 
would  be  obliged  to  do  by  an  agent,  then  he  may  be  allowed  addi- 
tional compensation  for  it 

Before  Gantt,  J.  ai  Charleston,  May  Term^  1831. 

These  were  three   actions   of  debt,  on  the  defendant's  , 
bond  as  tax  collector  of  the  parishes  of  St.    Phillip's  and 
St.  Michael's.     The  plea  in  each  case  was  performance, 
and  the  replication  set  forth  a  breach    in  retaining  money 
received  to  the  use  of  the  poor  of  Charleston  neck. 

The  defendant  was  elected  tax  collector  of  St.  Phillip's 
and  St.  Michael's,  in  1816.  He  accounted  from  year  to 
year  with  the  commissioners  of  the  poor  for  Charleston 
Neck,  and  retained,  by  their  consent,  10  per  cent,  as  a  com- 
pensation for  collecting  the  poor  taxes.  In  1820  he  was 
re-elected,  and  continued  to  retain  the  same  commission, 
with  the  consent  of  the  board.  In  1624  be  was  elected  a 
third  time,  and  a  new  board  objected  to  his  charges  of  10 
per  cent,  which  he  had  continued  from  that  time  to  retain 
against  their  consent.  These  actions  were  brought  to  re- 
cover the  Excess  retained  by  the  defendant  on  the  amount 
of  poor  taxes,  over  and  above  $2  70  per  cent,  which  is 
the  rate  allowed  by  law  for  collecting  the  general  tax. 

For  the  defendant,  Mr.  Timmons,  the  predecessor  of 
Mr.  Burger,  proved  that  he  was  allowed  10  per  cent,  on 
the  poor  tax — and  that  it  was  a  reasonable  compensation. 
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Mr.  Gibbes,  many  years  a  commissioner,  always  understood 
that  the  tax  collector  was  allowed  10  per  cent.  Mr.  Fur- 
man  gave  evidence  of  the  trouble  which  the  tax  collector 
of  St.  Phillip's  and  St.  Michael's  has  more  than  the  tax 
collectors  in  other  districts.  In  all  other  districts,  the  same 
persons  pay  the  fireneral  and  poor  tax,  whereas,  in  St.  Phil- 
lip's and  St.  Michael's,  the  poor  tax  is  paid  by  that  portioDy 
only,  of  the  inhabitants,  who  live  on  the  Neck,  and  the 
tax  collector  is  therefore  obliged  to  discriminate. 

Under  the  charge  of  his  Honor,  the  presiding  Judge, 
the  jury  found  for  the  defendant,  and  the  plaintiff  appeal- 
ed, on  the  grounds, 

1.  Because  the  compensation  of  the  tax  collector  for 
the  service  in  question,  is  fixed  by  law,  and  an  agreement 
for  allowing  more  is  illegal. 

2.  Because  the  defendant  could  not  retain  more  than 
$2  70  per  cent,  on  the  amount  of  poor  taxes,  with  or  with- 
out the  consent  of  the  commissioners. 

Petigru  and  Cruger^  for  the  motion. 
,  contra. 

puria^  per  Johnson,  J.  The  leading  question  is,  wheth- 
er the  defendant's  commissions  or  compensation  for  col- 
lecting the  poor  tax  for  Charleston  Neck,  is,  or  is  not,  pre- 
scribed and  limited  by  law.  It  seems  that  formerly  the 
commissioners  of  the  poor  throughout  the  State  were  left 
to  adopt  their  own  mode  and  employ  their  own  agents  to 
collect  the  poor  tax ;  but  the  Act  of  1797,  2  Faust,  149, 
directs  that  in  all  the  counties  where  county  courts  were 
established,  they  should  be  collected  by  the  collectors  of 
the  general  taxes,  and  that  they  should  be  allowed  ^'  the 
same  per  centage"  therefor,  as  for  collecting  the  general 
taxes.  At  that  time  there  was  no  county  court  established 
in  Charleston  district,  and  the  commissioners  of  the  poor 
for  the  Neck,  went  on  as  before  to  collect  to  collect  the  poor 
tax  by  means  of  their  own  collector,  allowing  him  such 
compensation  as,  m  their  judgment,  was  reasonable  and 
just.  The  Act  of  1803,  2  Faust,  492,  makes  it  the  duty 
of  all  the  tax  collectors  throughout  the  State  to  collect  the 
poor  taxes,  and  provides  that  they  shall  be  allowed  there- 
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for  the  '^  usual  commisstons  ;"  and  the  Act  of  1817  limits 
the  compensation  of  the  tax  collectors  for  St.  Phillip's  and 
St.  Michael's  parishes  (within  which  the  Neck  is  included) 
to  $2  70  per  cent.  ''  an  all  sums  collected  by  them  respect- 
ively ;"  and  thus  the  law  now  stands.     The  expression, 
usimI  commissions^   used    in  the  Act  of  1803,  must  ne- 
cessarily have  had  reference  to  those  prescribed  by  the 
Act  of  1797,  for  there  was  no  other  general  standard  to 
which  it  could  be  referred.     The  contracts  between  the 
commissioners  of  the  poor,  in  places   where  county  courts 
had  not  been  established,  and  their  collectors  of  the  poor 
tax,  necessarily  raried  in  different  places,  and,  at  the  will 
of  the  parties,  might  have  been  varied  in  amount  in  the 
same  place,  in  different  years ;  and  it  is  obvious  that  the 
legislature  could  not  have  intended  to  have  referred  to  a 
standard  so  equivocal  and  uncertain  ;  and  according  to  this 
construction  of  these  Acts,  the  defendant  was  only  enti- 
tled to  the  same  commissions  for  collecting  the  poor  tax, 
as  for  the  general  tax.     But  .the  Act  of  1817  puts  this 
question  beyond  all  controvery.     The  Act  of  1803  makes 
it  his  duty  to  collect  the  poor  tax  for  the  Neck — and  the  Act 
of  1817  allows  him  $2  70  per  cent.  "  on  all  sums^^  collect- 
ed by  him.     Now,  the  poor  tax  is  a  part  of  the  sums  col- 
lected by  him  in  virtue  of  his  office  of  collector  of  the 
general  taxes,  and  if  he  may  retain  10  per  cent,  for  collect- 
ing them,  he  may,  by  the  same  rule,  retain  the  same  amount 
for  collecting  the  general  taxes  ;  for  there  is  no  discrimina- 
tion between  them  in  the  Act,  nor  in  point  of  fact,  except 
that  the  general  taxes  are  paid  into  the  common  treasury, 
and  the  poor  tax  to  the  commissioners.     The  position  that 
the  defendant  was  discharged  by  the  receipts  of  the  com- 
missioners, cannot  be    maintained.     The  tax   collector  is 
the  agent  of,  and  employed  by,  the  State,  and  is  responsi- 
ve to  the  State  in  its  corporate  political  character,  and  no 
individual  can  absolve  him  from  the  obligations  imposed 
by  law,  unkiss  the  power  to  do  so  is  derived  from  the  law 
itself.     The  obligation  imposed  on  the  defendant  was  to 
collect  the  poor  tax,  and  by  law  he  is  entitled  to  retain 
$2  70  per  cent,  on  the  amount  for  his  services,  and  no 
more.     If  the  commissioners  may  so  far  discharge  him 
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from  this  obligation,  as  to  allow  him  to  retain  10  per  cent, 
where  is  the  limitation  1 — why  not  50  per  cent,  or  the 
whole  7 — admit  the  principle,  and  the  treasurer  may,  in  de- 
fiance of  all  law,  cut  up  the  revenue  by  the  root,  and  al- 
low the  tax  collectors  throughout  the  State  to  retain  all 
the  taxes  as  a  compensation  for  collecting  them.  The  Act 
'of  1803,  before  referred  to,  provides  that  the  tax  collectors 
shall  be  fbrnished  by  the  commissioners  of  the  poor  with 
an  account  of  the  poor  tax  which  each  person  is  bound  to 
pay,  at  least  one  month  before  he  is  bound  to  make  bis  re- 
turns ;  and  it  is  said  that  the  additional  sum  allowed  the 
defendant  by  the  commissioners,  is  fn  consideration  of  bis 
undertaking,  himself,  to  ascertain  the  amount  each  is 
bound  to  pay,  and  relieving  them  from  that  trouble. 

Each  board  of  commissioners  necessarily  know  the  sum 
wanted  for  the  poor  of  their  respective  districts  or  parishes, 
and  the  usual  mode  of  ascertaining  the  sum  which  each 
individual  is  bound  to  pay,  is  to  ascertain  what  proportion 
the  sum  wanted  bears  to  the  general  taxes,  and  instead  of 
being  famished  with  a  list  of  the  names  of  each  individ- 
ual, the  tax  collectors  are  instructed  to  collect  from  each 
individual  a  certain  per  centage  on  his  general  tax,  as  10, 
16  or  20  per  cent,  and  this  found  sufficiently  accurate  for 
practical  purposes.  If  it  is  managed  otherwise  in  this  in- 
stance, (of  which,  by-the-by,  there  is  no  proof,)  it  is,  per- 
haps^ the  only  instance  in  the  State  ;  and  I  am  not  aware 
of  any  other  instance  in  which  an  additional  conq>ensation 
has  been  claimed. or  allowed  on  that  account. 

It  is  supposeed  that  ihe  difficulty  of  ascertaining  what 
each  individual  on  the  Neck  is  bound  to  pay,  is  increased 
by  the  circumstance  that  the  poor  rates  within  the  city  are 
collected  by  the  city  authorities,  but  I  confess  I  am  not 
able  to  see  the  difficuhy.  In  other  places  one  year  fur- 
nishes a  rule  for  another,  varied  only  by  the  amount  want- 
ed for  the  poor.  If  it  produces  an  excess  in  one,  it  is  car- 
ried to  the  credit  of  the  next.  If  there  is  a  deficit,  it  is 
supplied  by  a  further  assessment  for  the  next  year ;  and 
this  mode  is  found  to  operate  well  elsewhere— and  I  can- 
not see  why  it  should  not  here — at  any  rate,  the  commi»- 
sioners  have  no  authority  to  transjfer  their  own  labours  tp 


\ 


Gharlbston,  March,  1832.  361 

the  tax  collectors,  and  make  them  compensation  out  of  the 
public  funds.  The  duty  of  the  collector  is  to  collect  from 
each  individual  what  he  is  directed,  and  no  more. 

The  usage  under  which  both  the  commissioners  and  the 
defendant  acted,  furnishes  the  best  reason  for  believing  that 
both  parties  acted  in  good  faith,  and  in  the  belief  that 
they  were  authorized  by  law  ;  but  that  usage  cannot  abro* 
gate  a  positive  enactment  of  the  legislature. 

Motion  granted. 

O'Neall,  J.  concurred. 

Note,  by  the  Court.  We  have  no  evidence  as  to  the 
nature  or  extent  of  what  is  supposed  to  be  additional  labor 
and  trouble  in  collecting  the  poor  tax  on  the  Neck,  and  it 
may  be  that  there  is  something  in  it  which  has  not  come  to 
the  view  of  the  courts  If  it  be  true  that  the  Collector  per- 
forms a  duty  which  the  Commissioners  would  be  obliged  to 
do  by  an  agent,  then  of  course  it  would  be  the  subject  of 
contract  between  them,  or  of  compensation  upon  a  quantum 
valebat,  of  which  the  defendant  will  have  the  benefit  on 
the  new  trial. 


46 


Caleb  Williams  vs,  H.  M.  Haig. 

In  an  action  of  slander,  the  plaintiff  may  give  evidence  of  his 
genera!  good  character,  though  his  character  be  not  attacked  bj  the 
defendant 

Be/are  Gantt,  J.  at  Charleston,  Map  Term,  1831. 

This  was  an  action  of  slander,  for  words  charging  the 
plaintiff  with  larceny.  The  plaintiff  had  a  verdict,  and 
the  defendant  appealed,  and  moved  for  a  new  trial,  on  a 
number  of  grounds,  which  it  is  deemed  unnecessary  to 

state. 

* 

Toomerj  for  the  motion. 
Huntj  contra. 

Curia,  per  Johnson,  J.  One  of  the  questions  of  law 
which  arises  out  of  the  grounds  of  appeal,  is,  whether  the 
plaintiff  was  entitled  to  give  evidence  of  his  general  good 
character,  when  it  had  not  been  called  in  question  by  the 
evidence  on  the  part  of  the  defendant. 

The  rule  laid  down  by  Lord  Ellenborough  in  Stuart 
vs.  Lovell,  2  Stark.  R.  93,  cited  in  2  Phill.  Ev.  107,  that 
the  plaintiff  will  not  be  allowed  to  give  evidence  of  the 
fairness  of  his  character  till  his  character  is  attacked,  is 
clearly  predicated  on  the  assumption  that  the  plaintiff's 
character  is  not  put  in  issue ;  and  that  the  defendant  cannot, 
in  mitigation  of  damages,  give  in  evidence  the  plaintiff's  gen- 
eral bad  character — and  that  is,  perhaps,  according  to  the 
current  of  the  English  decisions.  But  in  Buford  vs.  McClu- 
ny,  1  N.  c&  McC.  269,  a  different  rule,  which  has  been  since 
universally  followed,  prevailed.  There  it  is  said  that  the 
plaintiff's  character  is  directly  put  in  issue  by  the  action 
of  slander,  and  that  defendant  may,  in  mitigation,  give  in 
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evidence  his  general  bad  character— and  this  diversity  in 
the  rule,  necessarily  leads  to  a  corresponding  modification 
of  the  rules  of  evidence.  The  presumption,  to  be  sure,  is 
in  favor  of  the  plain tifif's  character,  but  that,  according  to 
the  rule  established  here,  may  be  rebutted  by  proof  on  the 
part  of  the  defendant ;  and  I  take  it  to  be  universally  true, 
that  when  presumption  constitutes  proof  of  a  matter  which 
is  put  in  issue,  that  the  party  who  is  protected  by  it  is  not 
obliged  to  rely  upon  it,  if  he  has  better  and  more  conclu* 
sive  evidence.  The  circumstance  that  the  plaintiff's  evi- 
dence of  character  in  this  case,  is  drawn  from  a  distance, 
and  proved  by  evidence  taken  by  commission,  suggests  a 
very  streng  argument  in  favor  of  the  admission  of  the  evi- 
dence, as  well  as  in  support  of  the  rule  which  we  have  adopt- 
ed. The  way-iaring  man  and  the  stranger,,  as  well  as  the 
native  or  resident,  may  become  the  victim  of  malevolent 
aspersions,  and  the  very  accusation  of  crime,  without  the 
aid  of  this  rule,  would  be  decisive  in  public  opinion  against 
him;  and  this,  from  the  circumstance  before  alluded  to, 
appears,  in  some  degree,  to  have  been  the  situation  of  the 
plaintiff.  I  infer  from  it  that  he  had  been  resident  here 
but  a  short  time.  We  think,  therefore,  that  the  evidence 
was  admissible. 

Motion  dismissed. 

O'Neall,  J.  concurred. 


Ann  Hellman  vs.  TTMmas  Mc  Whennie. 

Warrants  of  attorney  to  prosecute  or  defend  actions,  are  not  in 
general  use  in  this  State ;  and  the  court  will  not,  it  seems,  upon  mere 
motion,  without  cause  shewn,  require  one  to  be  produced. 

By  consent  of  plaintiff's  and  defendant's  aUomeys,  the  ezaaiina- 
tion  of  a  witness  for  the  plaintiff  had  been  taken  in  writing,  ^to  be 
read  if  the  defendant  did  not  object  to  it"  On  the  trial,  the  def^- 
ant's  attorney,  without  the  knowledge  of  his  client,  objected  to  its  be- 
ing read.  Held,  that  though  the  client  might  dissent,  yet  the  attor- 
ney could  not,  and  the  examination  was  read. 

Before  Gantt,  J.  at  Charleston,  Spring  Term,  1831. 

This  was  an  action  of  trespass  for  beatini^  a  slave. 
Several  points  were  made  in  the  course  of  the  trial,  only 
two  of  which  it  is  necessary  to  state.  The  plaintiff's  at- 
torney was  called  on  to  shew  his  warrant  of  attorney. 
No  cause  was  shewn,  and  his  Honor  thought  it  unneces- 
sary, and  overruled  a  motion  made  for  that  purpose.  The 
examination  of  James  Ludlow,  a  witness  for  the  plaintiff, 
had  been  taken  in  writing,  with  the  reservation,  ''  that  it 
was  to  be  read  if  the  defendant  did  not  object  to  it.''  The 
defendant's  counsel,  without  the  knowledge  of  bis  client, 
for  he  had  not  communicated  with  him  on  the  subject,  ob- 
jected to  its  being  read,  and  his  Honor  overruled  the  ob- 
jection. The  plaintiff  had  a  verdict,  and  the  defendant 
appealed,  and  moved  for  a  new  trial,  on  the  grounds  that 
his  Honor  erred  in  refusing  to  require  the  plaintiff's  at- 
torney to  produce  his  warrant,  and  in  permitting  the  ex- 
amination of  Ludlow  to  be  read. 

Curia,  per  Johnson,  J.  Warrants  of  attorney  have 
never,  within  my  experience,  been    in  use  in    our  courts. 
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The  general  integrity  of  the  gentlemen  of  the  profession, 
furnishes  a  security  against  their  taking  upon  themselves 
to  defend  or  prosecute  a  cause  without  the  authority  of 
the  party  ;  and  when  we  add  to  this,  the  difficulty  of  con- 
cealing such  a  practice,  and  their  accountability  in  the 
event  of  detection,  I  cannot  well  perceive  why  they  were 
ever  thought  necessary,  otherwise  than  as  protection  to 
the  counsel  himself.  The  objection  to  the  admissibility 
of  the  written  examination  of  the  witness,  Ludlow,  arises 
out  of  an  agreement  between  the  counsel,  that  it  should 
be  read  in  evidence,  with  a  reservation  on  the  part  of  the 
defendant's  counsel,  that  it  should  not  be  read  if  his  client 
should  object  to  it.  It  is  not  questioned  that  the  counsel 
were  competent  to  make  this  agreement,  and  that  their 
clients  were  bound  by  it ;  and  I  think  it  is  equally  clear, 
that  the  reservation  is  not  inconsistent  with  it.  The  coun- 
sel might  not  think  proper  to  conclude  the  rights  of  his 
client  without  his  assent,  and  that  was  the  object  of  the 
reservation  or  proviso  in  this  agreement ;  and  unquestion- 
ably, the  defendant  himself  mi^ht  have  dissented.  But 
the  dissent  here  was  by  the  counsel  himself,  and,  as  he  can- 
didly admits,  without  the  knowledge  of  his  client,  for  he 
had  not  communicated  with  him  on  the  subject.  This 
was  not  the  case  provided  for  in  the  agreement.  The  at- 
torney w^  bound,  although  the  client  might  have  dissent- 
ed. The  evidence  was,  therefore,  properly  admitted. 
Motion  dismissed. 

O'Neall,  J.  concurred. 


The  survivors  of  Halls,  Kirkpatrick  4*  Co.  vs.  the  Bank 

of  the  State  of  South  Carolina. 

The  plaimifis  were  third  indorsers  of  a  promissory  note,  which  the 
defeodants,  the  Bank,  had  discounted.  The  note  was  protested  for 
non-payment,  and  the  plaintifis  took  it  up.  They  sued  the  two  prior 
indorsers,  and  failing  to  recover,  on  the  ground  that  no  sufficient  de- 
mand of  payment  of  the  maker  by  the  Bank  had  been  made,  they 
brought  this  action  against  the  Bank.  Held  that,  if  the  plaintifi 
were  .ignorant,  when  they  took  up  the  note,  of  the  neglect  of  the  Bank 
to  make  a  proper  demand  of  payment  of  the  maker,  they  were  enti- 
tled to  recover— otherwise,  if  they  were  informed  that  no  such  de- 
mand had  been  made. 

Before  Gantt,  J.  cU  Charleston,  May  Term,  1831. 

This  was  an  action  of  assumpsit.  The  jury  found  the 
following  special  verdict. 

''  We  find  that  a  promissory  note,  endorsed  by  Arthur 
Howell,  Thomas  W.  Howell,  and  Halls,  Kirkpatrick  &  Co. 
in  the  order  in  which  they  are  mentioned,  dated  the  tenth 
of  iAay,  1823,  and  payable  sixty  days  after  date,  for  fifteen 
hundred  and  fifty  dollars,  was  discounted  at  the  Branch 
Bank  in  Columbia.  The  note,  being  unpaid  at  maturity, 
was  placed  in  the  hands  of  the  Notary  of  the  Bank  for  col- 
lection. The  Notary,  understanding  that  the  maker  of  the 
note  and  the  two  first  indorsers  resided  in  the  country  in 
the  neighborhood  of  Columbia,  left  in  the  post  office  a  writ- 
ten demand  of  payment,  addressed  to  the  maker,  and  no- 
tices of  non-payment,  addressed  to  the  two  first  indorsers. 
He  also  served  on  William  Hall,  one  of  the  plaintiffi,  the 
following  notice — similar  in  form  to  those  addressed  to  the 
two  first  indorsers :  '  Branch  of  the  Bank  of  the  State  of 
South  Carolina ;  Columbia,  May  10th,  1823.     To  Messrs. 
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Halls,  Kirkpatiick  &  Co.  Gentlemen  :  You  will  please 
take  notice  that  Matthew  R.  Howell's  note  for  fifteen  hun- 
dred and  fifty  dollars,  indorsed  by  Arthur  Howell,  Thomas 
W.  Howell  and  yoQrselTes,  dated  the  seventh  day  of  March, 
1823,  and  payable  on  the  ninth  day  of  May,  1823,  is  un- 
paid,  and  has  been  placed  in  my  hands  for  collection.  Im- 
mediate payment  is  required.  James  S.  Guignard,  Bank 
Notary.'  The  note  being  protested  for  non-payment,  was 
paid  and  taken  up  by  the  plaintiffs,  who  immediately  com- 
menced suit  against  the  maker  and  the  two  previous  in- 
dorsers.  They  recovered  a  judgment  against  the  maker, 
who  is  insolvent,  and  from  whom  nothing  has  been  collect- 
ed. In  the  actions  against  the  previous  indorsers,  the 
plaintifib  were  non-suited,  on  the  ground  that  a  proper  de- 
mand had  not  been  made  on  the  maker,  which  ought  to 
have  been  personal.  On  appeal  the  judgment  of  non-suit 
was  affirmed  ;  and  if,  in  the  opinion  of  the  court,  the  de- 
mand by  the  Bank  upon  the  drawer  was  a  legal  one,  we 
find  for  the  defendants.  If  not  a  legal  one,  we  find  for  the 
plaintiff  fifteen  hundred  and  fifty  dollars,  the  amount  of 
the  note,  with  interest  from  the  9th  of  May,  1823,  and  costs 
of  suit." 

His  Honor,  the  presiding  Judge,  ordered  the  postea  to 
be  delivered  to  the  defendants :  and  the  plaintifis  appealed, 
on  the  ground : 

That  by  the  law  and  the  facts  of  the  case,  they  are 
entitled  to  the  postea,  and  to  be  allowed  to  enter  up  judg- 
ment against  the  defendants  for  the  amount  of  damages 
found  by  the  jury. 

/.  O.  Holmes  and  King^  for  the  motion. 
Petigru  and  Legare,  contra. 

Curia^  per  Johnson,  J.  The  case  referred  to  in  the 
special  verdict,  and  which  will  be  found  reported  in  Harp. 
426,  is  decisive  that  the  plaintifis,  as  indorsers,  were  dis- 
charged in  law,  by  the  neglect  of  the  Bank  to  make  a  pro- 
per demand  on  the  drawer  of  the  note  ;  and  I  think  it  equal- 
ly clear  that,  if  that  fact  was  concealed  from  plaintiffs,  and 
they  paid  the  note  in  ignorance  of  it,  they  are  entitled  to 
recover  the   money  back.     Garland   vs.  Salem  Bankj  9 
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Mass.  R.  408.  But  if,  on  the  contrary,  they  paid  the  mon- 
ey knowing  that  no  demand  had  been  made,  or  that  it  was 
informal  and  irregular,  then,  on  the  clearest  principles  of 
common  sense  and  common  justice,  they  are  not  entitled  to 
recover.  From  this  view  of  the  law,  it  follows  that  the 
liability  of  the  defendants  depends  altogether  on  the  &ct, 
whether  plaintiffs  had  notice  that  no  demand,  or  an  irreg- 
ular and  informal  demand,  had  been  made  on  the  drawer, 
and  on  this  fact  the  special  verdict  is  silent  There  are 
cases,  I  am  aware,  in  which  the  court  could  infer  circum- 
stances in  aid  of  a  special  verdict,  but  that  can  only  be 
proper  where  the  inference  is  a  necessary  and  natural  de- 
duction from  the  facts  ascertained.  The  facts  ascertained 
here  are,  that  plaintiffs  were  indorsers  for  Howell,  and  that 
they  paid  the  money,  and  that  no  demand  had  been  made 
on  Howell.  Now  these  circumstances  would  just  as  well 
authorize  the  deduction  that  they  did  not  know  that  a  de- 
mand had  not  been  made  as  that  they  did  know  it :  so 
that  the  court  are  wholly  uninfoimed  as  to  the  most  im* 
portant  and  material  &ct  which  enters  into  the  case.  It  is 
ordered,  therefore,  that  a  new  trial  be  granted,  to  ascertain 
whether,  at  the  time  the  plainti^  paid  the  money  to  the 
Bank,  they  knew,  or  had  notice,  that  no  other  demand  than 
that  set  out  in  the  special  verdict  had  been  made  on  How- 
ell, the  drawer  of  the  note. 

O'Neall,  J.  concurred. 


White,  survivor  ofRotoe^  vs.  Executrix  of  L.  C.  Murphy. 

Where  the  partner  who  made  entries  in  the  books  of  the  firm  is 
dead,  the  sanriving  partner  is  a  competent  witness  to  prove  the  en- 
tries: semble. 

An  adtrertisement  of  the  dissolution  of  a  firm,  and  that  one  partner 
was  alone  authorized  to  collect  the  debts,  is  not,  of  itself  notice  to 
persons  who  had  had  dealings  with  the  firm. 

Before  Gantt,  J.  cU  Charleston^  May  Term^  1831.  :< 

The  following  is  the  report  of  the  case  which  was  adopt- 
ed by  His  Honor,  the  presiding  Jud^e : 

'*  This  was  an  action  of  assumpsit,  brought  by  White,  sur- 
vivor of  Rowe,  against  the  defendant,  as  executrix  of  L.  C. 
Murphy,  on  an  open  account — non  assumpsit^  and  the 
statute  of  limitations,  were  put  in.  White,  the  plaintiff, 
was  introduced  to  prove  the  entries  made  in  the  books  by 
Rowe,  and  during  the  existence  of  the  firm  of  Rowe  A 
White,  to  which  witness  defendant's  counsel  objected. 
The  court  ruled  that  his  evidence  was  admissible.  Defend- 
ant then  introduced,  as  a  settofif,  in  addition  to  payments  al- 
lowed by  plaintiff,  the  reeeipt  of  Rowe,  for  the  firm  of  Rowe 
&  White,  for  ^0.  Plaintiff's  counsel  contended  that  this 
receipt  ought  not  to  be  allowed,  inasmuch  as  it  was  a  receipt 
dated  after  the  dissolution  of  the  said  firm.  To  this^  de- 
fendant's counsel  replied  that  it  had  not  been  shown  at 
what  time  the  dissolution  took  place  ;  that  the  witness  did 
not  speak  positively  as  to  this  fact,  but  from  uncertain  be- 
lief, which  was  not  evidence ;  that  the  time  of  the  dissolu- 
tion, if  there  had  been  a  dissolution,  might  have  been  shown 
by  the  papers  of  the  parties,  or  by  any  other  evidence  than 
the  belief  of  a  witness :  he  contended  that,  if  there  had 
been  a  dissolution  of  the  firm,  notice  thereof  should   have 
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been  traced  to  Marphy  previous  to  the  date  of  the  said  re- 
ceipt, inasmuch  as  he  had,  in  every  instance,  taken  Rowe's 
receipt  for  moneys  due  the  firm ;  and  of  course,  any  ar- 
rangements made  between  Rowe  &  White  as  respected  the 
fact  that  White  only  was  to  collect  the  debts  of  the  firm, 
he  could  not  have  known  without  express  notice.  He  con- 
cluded by  saying,  that  a  bare  advertisement  of  the  dissolu- 
tion of  the  firm,  in  a  print  of  the  city,  and  that  White  was 
alone  to  collect  the  debts,  was  not  sufficient  to  prove  that 
Marphy  had  notice  thereof;  and  other  circumstances,  be- 
sides notice  of  thiskind^  must  be  shewn,  which  would  lead 
to  a  reasonable  conviction  that  he  must  have  had  notice 
thereof.  He  said,  the  very  fact  of  Murphy's  having  paid 
the  forty  dollars  to  Rowe,  for  the  firm  of  Rowe  &  White, 
indicated  that  he  knew  nothing  of  the  dissolution,  or  of  the 
arrangement  that  White  was  to  collect  the  debts  of  the 
firm.'' 

The  jury  disallowed  the  payment  of  forty  dollars,  and 
the  defendant  appealed,  and  moved  for  a  new  trial,  on  the 
following  grounds : 

1.  Because  White  was  permitted  to  prove  entries  in  the 
books,  made  in  the  hand  writing  of  Rowe,  during  the  ex- 
istence of  the  firm  of  Rowe  <&  White. 

2.  Because  the  bare  advertisement  of  a  dissolution  of  co- 
partnership, in  a  print  of  the  city,  was  not  sufficient  evi- 
dence to  prove  that  Murphy  had  notice  of  the  same,  or  that 
White  was  alone  to  collect  the  debts  of  the  said  firm  ;  and 
unless  he  had  notice  thereof,  the  receipt  of  the  forty  dollars 
should  have  been  allowed  in  discount. 

3.  Because  the  verdict  was  against  law  and  evidence. 

Charles  R,  Carroll^  for  the  motion. 
^* contra. 

Curia,  per  O'Neall,  J.  In  the  case  of  Martin  vs, 
William  Walton  Sf*  Co.  1  McC.  16,  the  rule  was  laid 
down  by  the  constitutional  court,  that  notice  of  the  dissolu- 
tion of  a  co-partnership  by  advertisement  in  a  newspaper 
''  shall  be  conclusive  on  those  who  had  no  dealings  with  the 
co-partnership,  but  as  to  such  as  have  had  dealings  it  shall 
not  be  so  considered,  unless  imder  circumstances  it  appears 
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satisfactorily  to  the  jury,  that  it  operates  as  a  notice  to  the 
party.^  The  rule,  as  stated,  permits  presumptive  notice  to 
stand  in  place  of  actual,  to  the  customers  of  a  firm.  Be- 
fore we  can  presume  a  fact  to  be  true,  there  must  be  such 
proof  as  will  create  a  reasonable  belief  of  it.  The  publi- 
cation of  a  notice  of  dissolution,  ki  a  newspaper,  cannot 
create  that  belief.  For  it  may  well  be  that  the  party  to  be 
affected  by  the  notice,  may  never  have  seen  the  papejr,  and 
hence,  standing  by  itself,  an  advertisement  of  dissolution 
has  always  been  held  to  be  insufficient  evidence  of  notice  to 
those  who  have  had  dealings  with  the  firm.  The  evidence 
in  this  case,  if  it  was  even  sufficient  to  prove  the  fact  of 
the  publication  of  a  notice  that  the  firm  of  Rowe  &  White 
was  dissolved,  and  that  White  was  alone  authorized  to  col- 
lect the  debts  due  to  it,  which  may  be  very  well  doubted, 
is  wholly  insufficient  to  create  any  belief  that  Murphy 
knew  of  it.  The  fact  that  he  paid  the  $40  to  Rowe,  on 
account  of  a  debt  due  to  the  partnership,  furnishes  a  pre- 
sumption fully  as  strong,  that  he  had  no  notice,  as  the  pub- 
lication of  notice  in  a  newspaper,  in  the  city  where  they 
both  resided,  does  that  he  had.  It  follows  that  the  receipt 
for  $40  ought  to  have  been  deducted,  by  the  jury,  from 
the  plaintiff's  account.  The  motion  for  a  new  trial  is 
granted,  unless  the  plaintiff  shall  enter  a  remitiUur  for  $40 
on  his  judgment. 

Johnson,  J.  concurred. 


The   Treasurers  vs.  N.   O.  Cleary. 

/ 

If  a  sheriflf  fail  to  return  tax  executions  to  the  Comptroller  within 
the  time  prescribed  by  law,  he  is  liable  therefor ;  and  his  liability 
cannot  be  discharged  by  proof  that  he  had  not  been  charged  by  the 
Comptroller,  in  the  books  of  the  treasury,  with  the  amount  of  the  ex- 
ecutions ;  that  the  executions  could  not  be  collected ;  that  retuma  had 
been  in  &ct  markjsd  on  them  prior  to  the  time  at  which  they  should 
have  been  returned,  and  that,  alter  that  time,  they  had  been  tendered 
to  and  refuyed  by  the  Comptroller. 

A  suit  will  not  lie  against  the  State  by  an  individual.  There  is, 
therefore,  no  way  by  which  one  having  a  elaim  against  the  State, 
can  come  at  it,  except  by  application  to  the  Legislature. 

A  defendant  cannot  plead  a  discount  against  the  State. 

Before  Gantt,  J.  at  Charleston^  May  Term^  1831. 

This  was  an  action  against  the  defendant,  on  his  official 
bond,  as  sheriff  of  Charleston  District.  The  general  is- 
sue and  performance  were  pleaded.  To  the  plea  of  per- 
formance there  was  a  replication,  setting  forth  that  the  de- 
fendant had  received  certain  tax  executions,  and  had  omit- 
ted to  collect  the  same,  or  to  make  a  return  at  the  time  pre- 
scribed by  law.  The  defendant  also  filed  a  discount,  con- 
sisting of  a  demand  for  $3771.98,  which  was  appropriated 
by  the  Legislature,  in  December,  1827,  to  pay  the  account 
of  the  defendant,  and  which  he  insisted  should  be  allowed 
either  as  discount  or  payment.  On  the  trial  it  was  proved 
that  tax  executions  to  the  amount  of  $3503.09  were  lodg- 
ed with  the  defendant  on  the  30th  June,  1827,  and  that  a 
few  days  after  he  was  charged  by  the  treasurer,  in  the 
books  of  the  treasury,  with  these  executions :  that  prior  to 
the  day  on  which  the  law  required  the  executions  to  be 
returned,  proper  returns  were  made  on  some  of  them,  but 
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they  were  not  at  that  time  delivered  to  the  Comptroller,  but 
were  afterwards  tendered  and  refused  ;  and  that  no  charge 
against  the  defendant,  on  account  of  these  executions,  was 
at  any  time  made  by  the  Comptroller  in  the  books  of  the 
treasury.  The  defendant  offered  to  prove  that  the  returns 
on  the  executions  were  true,  and  that  the  money  had  not, 
in  fact,  been  received,  but  the  court  refused  him  leave. — 
The  &cts  of  the  case  were  found  by  a  special  verdict.  His 
Honor,  the  presiding  Judge,  overruled  the  discount,  and  or- 
dered the  postea  to  be  delivered  to  the  plaintiffs,  with  leave 
to  enter  up  judgment  for  the  amount  of  the  executions  with 
interest. 

The  defendant  appealed,  on  the  following  grounds  : 

1.  Because  the  court  ought  to  have  permitted  the  de- 
fendant to  give  in  evidence  the  fact  that  the  executions, 
on  which  returns  had  been  made,  had  not  been  collected, 
and  therefore,  should  have  been  deducted  from  the  amount 
of  tax  executions  delivered  to  him,  as  the  penalty  imposed 
by  the  Act  must  be  strictly  incurred  :  and  as  a  preliminary 
charge  in  the  books  of  the  treasurer  is  required  by  law, 
and  none  was  made  by  the  proper  officer,  the  penalty  was 
not  incurred,  and  the  returns  ought  to  have  been  received. 

2.  Because  the  amount  appropriated  to  pay  the  account 
of  the  defendant  should  have  been  allowed,  either  as  dis- 
count or  payment. 

3.  Because  the  facts  stated  do  not  warrant  the  judgment 
entered  up  by  plaintiffs. 

CuriGf  per  Johnson,  J.  The  Act  of  1815  (a)  pro- 
vides :  "  That  the  sheriffs  of  the  several  Districts  within 
this  Slate,  with  whom  executions  for  taxes  shall  be  lodged 
by  the  collectors  in  this  State,  shall  be,  and  they  are  here- 
by, required,  within  ninety  days  after  receiving  such  execu- 
tions, to  make  the  Comptroller  General  a  full  and  com- 
plete return  thereof;  and  in  case  any  sheriff  shall  fail  or 
neglect  to  make  such  return,  within  the  time  prescribed  by 
this  Act,  then  and  in  that  case  it  shall  be  the  duty  of  the 
Comptroller  General,  and  he  is  hereby  enjoined  and  requi- 
red, to  cause  such  defaulting  sheriff  to    be  debited   in  the 

(a)  6  Stat  9. 


374  Trbasurbrs  vs.  Clbart. 

books  of  the  treasury  with  the  full  amount  of  his  receipt, 
and  such  sheriff  or  sheriffs  shall  not  afterwards  be  entitled 
to  any  credit  for  any  executions  returned  by  them  after  the 
expiration  of  the  said  ninety  days,  although  such  execu- 
tions should  be  returned  nulla  bona  or  non  est  inventus." 
This  is  a  part  of  the  system  devised  for  the  collection  of 
the  revenue  of  the  State.     If  the  citizen  fail  to  pay  his  tax* 
es  within  the  time  prescribed  by  law,  the  tax  collector  is 
authorized  forthwith  to  issue  execution  against  him  and 
lodge  the  same  in  the  sheriff's  office.     The  sheriff  is  bound 
to  give  him  a  receipt  for  the  execution,  and  in  the  tax  col- 
tector's  account  with  the  treasury  department,  this  receipt 
operates  as  a  discharge  to  him  and  a  charge  upon  the  sher- 
iff.    The   necessity  for   certainty  and   promptness  in   the 
collection  of  the  revenue  is  too  apparent  to  need  an   illus- 
tration ;  and  without  the  provision  contained   in  this  Act, 
the  sheriff  might  delay  it    at  his  pleasure.     The  Act  im- 
peratively requires  him  to  make  his  return   within  ninety 
days,  a  time  reasonably  long  for   the  purpose,  and  charges 
him  with  the  amount  if  he  fail  or  neglect  to  do  so.     If  he 
wilfully  neglect  or  fail  to  do  it,  the  court  have  no  power  to 
relieve  him.     He  has  violated  the  law,  and  must  pay  the 
penalty*     We  are  equally  well  satisfied  that  there  is  no- 
thing in  the  second  ground  of  this  motion.     We  have  be- 
fore us  no  evidence  of  any  demand  by  the  defendant  against 
the  State,  but  what  is  found  in  the  resolutions  of  the  Le- 
gislature, appended  to  the  Acts  of  1827,  p.  81,  in  which, 
amongst  the  contingent  accounts  of  the  lower  division  of 
the  treasury,  which  were  recommended  to  be  paid,  we  find 
one  of  the  defendant,  Cleary,  amounting  to  $3771.98;  but 
the  resolution  adopting  that  report,  (p.  83,)   directs  that 
amount  to  be  paid,  not  to  the  defendant,  Cleary,  but  to  the 
Bank  of  the  State,  on  account  of  a  debt  due  by  him  to  the 
said  Bank-— and,  taken  altogether,   as  the  evidence  in  the 
case,  it  does  not  appear  there  is  any  thing  due  to  the  de- 
fendant which  can   avail  him  either  as  payment,  discount 
or  otherwise,  for  the  sum  is  otherwise  appropriated.     The 
argument  is,  that  this  resolution  furnishes  evidence  of  a 
debt  due  by  the  State  to  the  defendant :  that  the  Liegisla- 
ture  had  no  authority,  without  his  assent,  to  apply  it  to  the 
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payment  of  his  debt  to  the  Bank,  and,  therefore,  he  may 
well  set  it  off  as  a  discount  against  this  demand.  The 
constitution  reserves  to  the  Legislature  the  exclusive  power 
of  disposing  of  the  revenue,  nor  will  a  suit  lie  against  the 
State  by  an  individual,  so  that  tftere  is  no  means  by  which 
one  having  even  the  most  righteous  claims  upon  the  State 
can  come  at  them  except  through  this  channel.  Now  as, 
between  parties,  a  discount  is  nothing  else  than  a  modified 
form  of,  suit,  in  which  the  defendant  claims  of  the  plain- 
tiff some  right  which  he  might  enforce  in  a  suit  at  law ; 
and  if,  in  an  action  at  the  suit  of  the  treasurers,  a  defend- 
ant might  avail  himself  of  such  a  right,  it  would  have 
all  the  effects  of  a  direct  suit  against  the  State,  and  thus 
the  power  ol  disposition  over  the  revenue  would  be  trans- 
ferred to  the  Courts  of  Justice,  instead  of  abiding  in  the 
Legislature,  where  the  constitution  confided  it.  Take,  for 
example,  the  case  of  a  tax  collector,  who  is  sued  on  his 
bond  for  a  defalcation  in  paying  over  taxes,  and,  as  a  sett 
off  or  discount,  claims  compensation  for  some  meritorious 
service  rendered  to  the  State.  If  that  were  allowed,  it  is 
obvious  the  revenue  would  be  under  the  control  of  the 
court  and  jury,  and  not  the  Legislature.  With  regard  to 
the  propriety  or  impropriety  of  applying  the  debt  due  by 
the  State  to  the  defendant,  to  the  payment  of  his  debt  due 
to  the  Bank,  it  is  enough  that  the  court  have  no  control 
over  it.  Men  may  well  differ  about  it,  and  if  the  Legisla- 
ture can  be  satisfied  that  it  has  been  misapplied,  they  have 
the  power,  and  will,  doubtless,  correct  it. 
Motion  refused. 

O'Neall,  J.  concurred. 


NoTB.— By  the  Acts  of  1839,  6  Stat  401,  and  1843,  11  Stat  247, 
the  return  of  tax  executions  is  required  to  be  made  within  six  months ; 
^  and  in  de&ult  thereof,  it  shall  bie  the  duty  of  the  treasurer  to  issue 
execution  against "  the  sheriff,  for  the  amount  of  the  executions, 
^  with  interest  thereon,  at  the  rate  of  five  per  cent  per  month,  from 
the  time  he  should  have  paid  the  same :  Provided^  tnat  he  be  allow- 
ed credit  for  nuUa  bona  executions  as  heretofore.''  R 


Wm.  Trenholm  vs,  Thomas  Bumpfield. 

Though  a  part^  may,  in  an  action  of  debt  on  judgment,  recover 
interest  by  way  of  damages,  yet  judgments  do  not,  as  other  liquida- 
ted demands  do,  bear  interest  at  common  law.  Where,  therefore,  a 
judgment  is  recovered  on  an  open  account,  and  the  defendant  pays  it 
up  before  action  of  debt  commenced  thereon,  he  is  not  liable  for  in- 
terest    (a) 

Before  the  Recorder ^  in  the  City  Courts  January  Tertn^ 

1832. 

A  judgment  was  entered  up  in  this  case,  in  the  city 
court,  on  the  20th  January,  1821,  on  an  open  account. 
Some  years  afterwards,  the  defendant  paid  to  the  plaintiff 
the  amount  apparent  on  the  face  of  the  judgment,  inclu- 
ding the  costs,  and  took  a  receipt,  without  prejudice  to  the 
plaintiff,  if  interest  thereon  should  be  ultimately  ruled  to 
be  due.  Defendant  then  obtained  a  rule  on  the  plaintiff, 
to  shew  cause  why  the  judgment  should  not  be  satisfied, 
and  the  canse  shewn  was  a  claim  for  interest  on  the  judg- 
ment. 

The  judgment  of  his  Honor,  the  Recorder,  was  as  fol- 
lows: 

^'  The  plaintiff  has  received  the  amount  of  his  judg- 
ment with  costs.  The  defendant  requires  him  to  enter 
satisfaction  on  the  record.  This  he  refuses  to  do,  nnless 
the  interest  between  the  date  of  the  judgment  and  the  pay- 
ment be  also  paid,  and  the  question  for  the  court  is,  his 
right  to  demand  such  interest.  The  plaintiff  contends 
that,  though  his  judgment  was  obtained  on  an  open  ae« 
count,  yet  it  bears  interest,  because  all  judgments  bear  in- 


(a)  Vide  next  case. 
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terest — that  it  is  clear  all  liquidated  debts  be^r  interest, 
and  that  a  judgment  is  such  a  debt,  and  that  if  he  had 
brought  debt  on  judgment,  he  would  indisputably  have  re- 
covered interest,  not  because  the  action  entitled  him  to  it, 
for  the  action  is  only  the  remedy,  but  because  he  had  a 
previous  right  to  it,  and  the  right  and  the  remedy  are  dis- 
tinct things.  The  principle  that  a  liquidated  debt  carries 
interest,  is  correct  as  a  general  rule,  but  a  judgment  is 
either  not  such  a  debt,  or  it  is  an  exception  to  the  rule. 
The  liquidation  of  a  debt  is  the  reduction  of  an  uncertain 
to  a  certain  sum,  by  the  agreement  of  the  debtor,  evi- 
denced by  a  written  instrument,  as  a  bond,  note,  or  ac- 
knowledgment, and  it  carries  interest  as  an  incident  of  the 
contract ;  but  when  a  disputed  or  dubious  demand  is  as- 
certained by  the  judgment  of  a  court,  though  the  amount 
is  made  certain,  yet  this  is  not  by  the  consent  of  the  debt- 
or, but  by  compulsion,  which  precludes  the  presumption 
of  a  contract  on  his  part  to  pay  interest  as  an  incident ; 
and  when  more  is  sought  for,  a  new  suit  must  be  brought 
on  the  judgment,  and  interest,  ty  way  of  damages,  may, 
or  may  not,  be  recovered,  according  to  circumstances.  So 
true  is  this,  that  if  scL  fa.  be  brought,  no  damages  or  in- 
terest is  recoverable,  for  sd.  fa.  merely  revives  the  old 
judgment — the  action  must  be  debt.  But  even  if  debt 
be  brought,  it  does  not  follow  that  damages  or  interest  are 
alwajrs  recoveraUe.  In  Daub  vs.  Martin.  2  Bay,  193,  in 
debt  on  judgment  given  in  trover,  it  was  held  "  that  inter- 
est could  not  be  given,  because  trover  was  an  action  found- 
ed in  tortf  and  sounding  in  damages,  and  no  interest  on 
damages  is  ever  given."  But  when  interest  is  recoverable 
on  a  judgment,  it  is  not  qua  interest,  but  as  damages  for 
the  detention  of  the  debt,  and  notwithstanding  the  classi- 
fication of  Domat,  damages  are  not  the  natural  fruit  of  a 
contract,  as  interest  is,  but  something  awarded  by  a  jury 
for  an  injury  sustained.  It  is  true,  the  legal  interest  is 
made  the  standard  of  the  amount  of  the  damages  in  debt 
on  judgment,  and  they  have  thus  become  confounded  with 
each  other,  and  thus  produced  the  diflference  of  opinion 
which  is  perceptible  in  the  decided  cases.  But  still  there 
is  no  case  which  expressly  determines  that  interest  is  due 
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on  a  judgment ;  the  language  they  hold  is,  that  where 
debt  is  brought  on  a  judgment,  interest  may  be  recovered 
by  way  of  damages  for  the  detention  of  the  debt.  Such 
was  the  decision  in  Lambkin  vs.  Nance^  cited  by  Judge 
Cheves  in  Fishhurn  vs.  Sanders^  1  N.  <&  McC.  242,  which 
is  the  foundation  of  the  subsequent  decisions  on  the  point 
in  our  courts. 

If  it  be  true  that  a  judgment  bears  interest,  for  the  rea- 
son given  by  the  plaintiff's  counsel  in  this  case,  all  judg- 
ments bear  it,  and  that,  too,  on  their  amounts.  We  have 
just  seen  that  a  judgment  in  trover  does  not  bear  it,  if  the 
case  in  Bay  be  law  ;  yet  it  is  what  the  plaintiff  calls  li- 
quidated and  certain.  In  debt  on  penal  bond,  the  judg- 
ment is  for  the  penalty,  and  though  it  merges  the  bond  in 
a  new  and  higher  debt,  yet  the  penalty  never  bears  interest^ 
even  where  the  bond  has  doubled  itself  by  lapse  of  time, 
but  the  interest  is  calculated  on  the  condition,  that  is,  on  a 
sum  much  less  than  the  judgment.  So  where  a  judgment 
is  given  for  the  principal  and  interest  due  on  a  note,  the 
interest  is  not  calculated  on  the  judgment,  for  that  would 
be  compound  interest ;  and  till  the  year  1815,  nothing 
more  could  be  recovered  on  such  a  judgment,  except  by  a 
new  suit.  The  Act  of  that  year  may  be  regarded  as  a 
law,  declaratory  of  the  common  law,  that  judgments  did 
not  carry  interest,  and  the  remedy  given  by  it  was  to  make 
the  principal  sum  of  interest-bearing  causes  of  action,  on 
which  judgments  were  awarded,  bear  interest  aAer  the 
judgment,  and  be  recoverable  in  the  execution  ;  but  it  left 
all  other  judgments  untouched.  That  this  declaration  of 
the  common  law  was  correct,  in  the  opinion  of  our  judges, 
may  be  seen  in  Wilson  ^  Paul  vs.  Alston^  1  Mill,  378, 
where  the  court  refused  to  allow  the  plaintiffs  interest,  be* 
cause  they  had  entered  up  their  judgment  ovt  defendant's 
appealing ;  but  they  say  if  judgment  had  not  been  enter- 
ed, interest  would  have  been  given  them.  The  judgment 
then  stopped  the  interest,  which  would  not  have  been  the 
case  if  judgments  bore  interest.  The  cases  of  Fishhurn 
vs.  Sanders^  Norwood  vs.  Mannings  2  N.  ife  McC.  395,  and 
Smith   vs.   Vanderhorst,   1   McC.  328,  determine  that  in 
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debt  on  judgment,  interest  may  be  recovered  by  way  of 
damages  for  the  detention  of  the  debt.  There  is  no  case 
which  determines  that  interest  is  due  before  action  brought 
on  the  judgment,  except  under  the  Act  of  1816 ;  there,  as 
was  decided  in  Clarkson  vs.  Cantey,  Harp.  312,  interest 
accruing  on  a  senior  execution,  ailer  the  date  of  a  junior 
fi,fa>  is  payable  before  the  junior  Ji.  fa.  But  at  common 
law  it  is  different,  and  the  last  case  decided  on  the  subject 
in  our  courts  proves  it;  namely,  Williams  vs.  Broughton^ 
4  McC.  112,  where  Judge  Nott  (who  in  other  cases  had  con- 
tended that  judfi^ments  bore  interest)  concurred  in  the  de- 
cision, on  the  ground  ''  that  the  original  judgment  operated 
as  a  lien  only  to  the  amount  then  recovered,  and  that  the 
subsequent  judgment  could  not  have  relation  back,  so  as 
to  have  a  lien  for  the  amount  of  the  damages  or  interest 
recovered,  from  the  time  of  the  first  judgment."  Thence 
the  conclusion  is  plain — if  interest  be  the  fruit  of  the  judg- 
ment (as  it  is  under  the  Act  of  1815)  it  would  operate  as 
a  lien  in  the  same  manner  as  the  judgment  itself;  but  as 
it  has  no  existence  till  awarded  by  the  court  in  a  new  ac- 
tion on  the  judgment,  it  does  not  constitute  a  lien  until  it 
is  so  awarded.  The  action  upon  the  judgment  appears  to 
me  so  far  to  give  the  right  as  to  save  the  claim  of  dama- 
ges to  the  plaintiff,  and  is  not  to  be  regarded  simply  as  the 
remedy  to  enforce  a  previously  existing  right.  The  right 
depends  (as  many  others  do)  on  a  contingency.  Defend- 
ant has  (as  a  general  rule)  the  right  to  have  his  judgment 
satisfied,  if  he  pays  or  tenders  its  amount  before  suit 
brought ;  but  if  the  suit  be  brought  on  the  judgment  be- 
fore tender  or  payment,  the  plaintiff  has  a  right  to  insist 
on  interest  by  way  of  damages.  The  opinion  of  the  emi- 
nent Judge  who  delivered  the  decision  of  the  Appeal  Court 
in  the  case  of  Williams  vs.  Broughton^  I  take  to  be  the 
law  on  the  subject ;  and  I  refer  to  it  in  the  M  S.  as  gov- 
erning this  case.  As,  therefore,  a  judgment  does  not  bear 
interest  before  suit  brouf^ht  thereon,  and  it  appears  that  the 
defendant  has  paid  the  plaintiff  the  amount  of  his,  before 
suit,  it  is  ordered  that  he  do  enter  satisfaction  on  the  record." 
The  plaintiff  appealed,  on  the  ground  that  the  judgment 
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bearing  interest,  and  the  payment  being  only  a  partial  one, 
the  rule  ought  not  to  have  been  made  absolute. 

Cfrimke^  for  the  motion. 
^  contra. 

Per  Curiam.  We  concur  entirely  in  the  very  satisfac- 
tory and  learned  opinion  expressed  by  the  Hon.  Uie  Recor- 
der of  the  city  court,  on  the  question  made  in  the  argu- 
ment here.     The  motion  is  dismissed. 

Johnson  and  O'Neall,  JJ.  concurring. 


St.  PauPs   Church  vs.  William  Washington. 

In  1821,  the  condition  of  a  bond,  with  the  interest,  equalled  the 
penalty,  and  in  1826  the  plaintifEs  obtained  judgment  on  the  b<Hid  for 
the  penalty.  The  defendant  afterwards  paid  the  penalty  ;  and  on 
rule  to  shew  cause  why  satisiaction  should  not  be  entered  on  the  re> 
cord,  hddj  that  the  plaintift  were  entitled,  neither  to  the  interest  ac- 
cruing between  1821  and  1826,  nor  to  interest  on  the  penalty  after 
the  judgment  ^^hs  rendered,  {a) 

Before  Maktin,  J.   at  Charleston^  February^  1832. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  fol- 
lows : 

*<  The  executor  of  defendant  had  taken  a  rule  to  shew 


(a)  Vide  Bo7uall  vs,  Tavlor,  1  McC.  503,  where  it  was  decided, 
that  m  debt  on  a  penal  bond,  the  plaintiff  can  recover  judgment  only 
for  the  penalty,  but  that  in  debt  on  mck  judgment^  he  may  recover 
interest  on  the  penalty,  from  the  time  the  judgment  was  rendered,  by 
wayof  damajpfes.  See  also  StrobUvs.  Large,  8  McC.  112;  lb.  114 
In  the  last  of  these  cases  it  is  said,  that  if  the  action  be  covenant^ 
damages  beyond  the  penalty  may  be  recovered.  In  Lonsdale  vs^ 
Churchy  2  T.  R.  388,  it  was  held  that  in  debt,  damages  could  be  re 
covered  beyond  the  penalty ;  but  see  1  Sand.  Rep  58,  note  1,  coi^ra. 

R. 
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cause  why  satisfaction  should  not  be  entered  on  this  judg- 
ment On  the  return  of  the  rule,  it  appeared  that  the  ac- 
tion had  been  instituted  on  a  bond ;  that  in  1821  the  con- 
dition, with  the  interest,  equalled  the  penalty.  That  after- 
wards the  plaintifis  (in  1826)  obtained  judgment  for  the 
penalty  of  the  bond,  and  issued  their  execution. 

It  was  admitted  that  the  penalty  of  the  bond  had  been 
paid ;  but  the  plaintifis  insisted,  that  if  they  were  not  en- 
titled to  the  interest  accruing  between  1821  and  1826,  ha- 
ving entered  up  their  judgment  for  the  penalty  of  the  bond, 
that  penalty  bore  interest  from  the  signing  of  the  judg- 
ment. 

If  I  had  been  left  to  my  own  judgment,  uninfluenced 
by  decided  cases,  I  should  have  refused  the  rule.  But  I 
was  of  opinion  the  adjudicated  cases  had  left  me  no  room 
for  the  exercise  of  my  own  opinion,  and  made  the  rule 
absolute." 

The  plaintifib  appealed. 

Per  Curiam.  The  question  involved  in  this  case  was 
decided  at  this  term,  in  the  case  of  TVenholm  vs.  Bump- 
field,  (a)     The  motion  is  dismissed. 

Johnson,  O'Neall  and  Harper,  JJ.  concurring. 


(a)  Vide  last  preceding  case. 


Assignees  of  Desbrow  vs.  Stephen  Farrow. 

Where  a  bill  of  exchange  is  transferred  after  acceptance,  in  an  ac- 
tion against  the  acceptor  by  the  indorsee,  the  indorsement  mast  be 
proved. 

Where  handwriting  is  to  be  proved,  the  witness  must  be  acquaint- 
ed with  it,  and  must  be  able  to  say,  by  comparing  the  signature  to 
be  proved,  with  the  impression  on  his  memory  of  the  genuine  sig- 
nature, that  the  signature  to  be  proved  is  genuine. 

Witness  called  by  A.  B.  to  prove  C.  D's  signature.  Witness  had 
never  seen  C.  D.  write,  nor  any  signature  of  C.  D.  which  he  had 
acknowledged  to  be  genuine,  but  at  the  request  of  A.  B.  he,  the 
witness,  had  written  in  A.  B's  name  to  C.  D.  and  afterwards  A.  B. 
had  shewn  him  a  letter  purporting  to  be  a  reply  from  C.  D.  and 
which,  from  the  post  mark  and  the  contents,  appeared  to  be  genuine. 
Held,  that  the  letter  itself  was  not  competent  evidence  to  prove,  by 
comparison,  the  signature,  and  that  the  witness  was  cot  sufficiently 
acquainted  with  C.  Us  hand-writing  to  prove  his  signature. 

Before  Evans,  J.  at  Georgetown,  Spring  Term,  1831. 

This  was  an  action  on  three  promissory  notes  of  the 
defendant,  payable  to  Desbrow.  The  notes  and  the  as- 
signments were  admitted.  The  defence  was  a  discount, 
which  consisted  of  three  bills  of  exchange  drawn  by  other 
persons  on  Desbrow,  and  accepted  by  him,  and  afterwards 
indorsed  to  the  defendant.  1  he  acceptance  by  Desbrow 
was  fully  proved.  To  prove  the  signatures  of  the  indors- 
ers  of  these  bills,  Mr.  Dennison  swore  that,  at  the  request 
of  Farrow,  the  defendant,  he  had  written  letters,  in  Far- 
row's name,  to  the  indorsers  in  relation  to  these  bills ;  that 
Farrow  has  since  shewn  him  what  he  said  were  answers 
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to  these  letters,  and  that  the  signatures  of  the  answers  are 
in  the  same  hand-writing  as  the  indorsements  on  the  notes. 
The  letters  were  offered  in  evidence  but  rejected.  His 
Honor  did  not  consider  this  evidence  as  sufficient  proof, 
and  overruled  the  discount.  He  understood  the  rule  in 
relation  to  hand-writing,  to  be,  thot  the  witness  must  be 
acquainted  with  it,  or,  in  other  words,  must  be  able  to  say, 
by  comparing  the  hand-writing  to  be  proved,  with  his  re- 
collection of  the  genuine  signature  of  the  person,  that  the 
signature  to  be  proved  is  genuine. 

If  Mr.  Dennison  could  have  stated  that  he  knew  the 
signature  of  the  letters  to  be  genuine,  by  having  after- 
wards conversed  with  the  signers  about  the  letters,  then 
his  Honor  would  have  held  the  evidence  sufficient ;  but 
the  witness  knew  nothing  more  of  their  hand  writing  than 
that  Farrow  had  shewn  him  letters  purporting  to  have  been 
written  by  these  persons  in  answer  to  the  letters  written  by 
him  for  Farrow  to  them.  He  had  no  knowledge  that  the 
fact  was  so  except  that  Farrow  told  him  so,  and  the  in- 
trinsic evidence  the  letters  themselves  bore,  with  the  New 
York  post  mark,  the  time  of  mailing  them,  and  the  entire 
reply  to  the  letters  he  had  written. 

A  verdict  was  given  for  the  plaintiff,  and  the  defendant 
appealed. 

Wilson^  for  the  motion. 
Cohen^  contra. 

Curiae  per  O'Neall,  J.  This  court  concurs  in  opin- 
ion with  the  Judge  below  ;  and  to  the  very  satisfactory  rea- 
sons which  he  has  assigned  for  his  judgment,  it  is  only 
necessary  to  add  a  very  brief  answer  to  the  grounds  as- 
sumed in  the  argument  of  the  appeal. 

It  is  true,  that  proof  of  the  acceptance,  in  an  action 
against  the  acceptor  of  a  bill  of  exchange  by  the  payee,  is 
all  the  evidence  necessary  to  establish  its  genuineness. 
For  the  acceptance  is,  for  this  purpose,  an  admission  of 
the  drawer's  signature.  The  acceptance  constitutes  the 
acceptor's  contract  to  pay,  according  to  the  tenor  of  the 
bill  to  the  payee — ^and  therefore,  proof  of  the  acceptor's 
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hand-writing,  is  proof  of  his  contract,  and  his  liability  to 
pay  is  established  thereby.  He  may,  if  be  can,  in  his  de- 
fence prove  that  the  bill  is  a  forgery,  and  thus  repel  the 
legal  presun4)tion  arising  fix>m  his  acceptance.  But  wb&n 
the  bill  is  indorsed  after  acceptance,  as  in  this  case,  it  is 
necessary,  in  order  to  shew  the  indorsee^  title  to  demand 
payment,  to  prove  the  indorser's  hand-writing.  Compari- 
son of  hand-writing  has  long  been  regarded  as  insufficient 
proof  to  establish  the  fact  that  a  signature  or  writing  ia 
genuine.  In  aid  of,  or  to  rebut,  doubtful  proof|  it  has  been 
allowed  to  go  to  the  jury,  as  one  among  other  circumstan- 
ces from  which  their  conclusion  was  to  be  formed.  This 
was  the  case  in  Baman  vs.  Plunkett^  2  HcC.  618,  and 
to  this  extent,  and  no  further,  did  that  decision  go. 
The  motion  is  dismissed. 

Johnson,  J.  concurred. 


CUy  Council  of  Charleston  vs.  Feckman. 

Action  by  the  city  council  for  retailing,  on  the  3d  November,  1830| 
without  license.  Defendant  produced  a  license  from  the  city  counciI| 
dated  the  3d  December,  1830,  authorizing  him  to  retail  until  the 
next  October,  and  a  receipt  from  the  city  treasurer,  bearing  the  same 
date,  for  sixty  dollars — the  price  of  a  license  for  one  year — which 
expressed  that  it  was  given  for  the  price  of  a  license  to  retail  for  one 
year  from  October,  1830.  A  city  ordinance  provides,  that  licenses 
to  retail  shall  be  taken  out  in  the  first  week  in  April  and  first  week 
in  October,  to  continue  in  force  for  one  year:  '<  provided  that  council 
may  be  authorized  to  grant  licenses  to  such  persons  as  may  not  have 
applied  at  the  usual  time,  who  shall,  notwithstanding,  pay  therefor 
as  though  they  had  obtained  licenses  for  a  full  and  entire  year,  com- 
mencing at  either  of  the  periods  above  stated  which  shall  immediate- 
ly pr<3cede."  Held,  that  the  city  council,  by  giving  the  defendant  a 
license,  on  the  3d  December,  1830,  to  retail  until  the  next  October, 
and  taking  from  him  the  fall  price  of  a  license  to  retail  for  one  year 
from  the  October  preceding,  had  not  waived  or  released  the  penalty 
incurred  for  retailing  in  the  period  between  October  and  Decem- 
ber, 1830. 

In  the  Ciiy  Courts  April  Terrn^  1831. 

Process  for  retailing  spirituous  Itquenrs  wilbont  a  license. 
The  plaintiflT  proved  a  retailing  on  the.  3d  Novetnbery 
1830.  The  defendant  offered  in  evidence  the'  receipt  of 
the  city  treasurer  fbr  sixty  dollars,  the  price  of  a  license 
for  one  year ;  but  the  Recorder  ruled  it  inconopetent,  as 
the  defendant  had  higher  evidence  of  (he  licence.  The 
license  itself  was  then  ofifered  in  evidence :  it  bore  date 
the  3d  December,  1830,  and  anthorized  the  defendant  to 
retail  from  that  date  until  the  next  October.  The  receipt 
for  the  price,  bearing  even  date  with  the  licensCi  was  then 
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a&^ain  produced,  and  admitted  in  evidence;  it  expressed 
t\\it{  it  was  given  for  the  price  of  a  license  to  retail  for  one 
year  from  October,  1830.  The  jury  found  for  the  plain- 
tiff; and  the  defendant  appealed,  and  moved  for  a  new 
trial,  on  the  grounds, 

1.  Because,  by  receiving  the  price  of  the  license  for 
one  year  from  October,  1830,  the  penalty  was  waived  by 
the  city  council. 

2.  Because  the  receipt  and  license  were  releases  of  all 
anterior  causes  of  action  for  the  violation  of  the  city  ordi- 
nances on  the  subject  of  retailing  liquors. 

Phillips^  for  the  motion. 
Axatiy  city  attorney,  contra. 

Curiaj  per  O'Neall,  J.  This  defendant  was  sued  for 
the  penalty  imposed  by  the  city  ordinance  on  persons  who 
retail  without  a  license.  After  the  act  of  retailing,  to  re- 
cover the  penalty  for  which  this  action  was  brought,  the 
defendant  applied  for,  and  obtained,  a  license  to  retail  from 
the  3d  December  to  the  October  following.  For  this 
license  he  paid  sixty  dollars,  the  sum  at  which  a  license  is 
granted  for  a  year.  It  was  contended  that  this  license,  or 
rather  the  payment  to,  and  acceptance  by,  the  city  trea- 
surer of  the  price  of  a  license  for  the  current  year,  from 
October  past  to  October  ensuing,  waived  or  released  the 
penalty  for  the  previous  violation  of  the  law. 

The  ordinance  under  which  the  license  was  granted,  is 
as  follows :  ''  That  licenses  of  the  tenor  and  for  the  pur- 
poses hereinafter  mentioned,  shall  be  granted  by  the  city 
council  twice  in  every  year,  viz : — in  the  first  week  in 
April,  and  first  week  in  October,  to  such  person  or  persons 
as  may  apply  therefor,  and  be  approved  by  council ;  and 
every  such  license  shall  be  and  continue  in  force  for  one 
year  and  no  longer :  Provided,  nevertheless,  that  council 
may  be  authorized  to  grant  licenses  to  such  person  or  per- 
sons as  may  not  have  applied  at  the  usual  time,  who  shall, 
notwithstanding,  pay  therefor  as  though  they  had  obtained 
licenaes  for  a  full  and  entire  year^  commencing  at  either 
of  the  periods  above  stated,  which  shall  immediately  pre- 
cede."    City  Laws,  213.     In  the  case  of  the  City  Council 
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t;^.  CorlieSj  2  Bail,  186,  it  was  held  that  ''  the  grant  of  a 
license  to  retail  spirituous  liquors  from  a  day  pasty  is  a 
release  of  the  penalty  for  retailing  without  license  subse- 
quent to  that  day,  although  prior  to  the  actual  taking  out 
of  the  license.''  In  that  case,  the  defendant  made  his  ap- 
plication for  a  license  to  the  council,  and  they  granted  his 
application  before  the  act  of  retailing.  He  subsequently 
paid  for  his  license  for  the  whole  year ;  and  his  receipt, 
which  was  adduced  in  evidence,  was  for  sixty  dollars  for 
a  license  to  retail  from  the  October  preceding  to  the  Octo- 
ber ensuing.  This  was  received  in  evidence  without  ob- 
jection, and  the  license  was  presumed  to  be  according  to 
the  receipt:  and,  if  so,  in  the  language  of  my  brother 
Harper,  who  delivered  the  opinion,  "  the  city  council  must 
be  regarded  as  having  waived  or  released  their  right  of 
action  for  the  penalty,  as  it  was  competent  for  them  to  do." 
And  if  this  case,  like  that,  rested  alone  upon  the  receipt  of 
the  city  treasurer  to  the  defendant,  the  same  rule  would 
govern  it.  But,  unfortunately  for  the  defendant,  the 
license  adduced  in  evidence  is  from  the  day  on  which  he 
paid  for  it,  and  gave  the  bond  required  by  another  clause 
of  the  ordinance,  to  the  next  October.  This  cannot,  there- 
fore, have  the  effect  to  release  the  penalty  to  which  he  be- 
came liable  before  the  city  council  gave  their  legal  assent 
to  his  retailing.  The  course  pursued  by  the  city  treasurer 
in  this  instance  is,  I  think,  in  strict  conformity  to  the  ordi- 
nance. He  could  not  take  a  less  sum  than  the  price  of  a 
license  for  a  whole  year.  There  is  nothing  in  the  ordi- 
nance which  nudces  it  necessary  that  a  license  between  the 
two  regular  periods  at  and  from  which  they  are  granted 
for  a  year,  should  be  dated  from  the  antecedent  period  It 
is  obvious  that  it  contemplated  that  the  license  should  be 
granted  on,  and  take  effect  from,  the  day  on  which  the  ap- 
plication, between  the  regular  periods,  was  made,  to  the 
next  regular  annual  time  of  granting  licenses  for  the  cur- 
rent year.  The  words  ^'  who  shall,  notwithstanding,  pay 
therefor  as  though  they  had  obtained  licenses  for  a  full  and 
entire  year,"  shows  plainly  enough  that  the  ordinance  con- 
templated a  license  for  less  than  a  year,  and  one  that 
should  operate  prospectively  and  not  retrospectively. 
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It  is  true  that  Judge  Harper's  reasoning,  in  the*  Ciiy 
Council  vs.  Cor  lies  y  upon  the  case  then  before  the  court, 
might,  and  very  probably  did,  lead  the  ingenious  counsel  for 
the  motion  into  the  belief  that  that  decision  would  shield 
his  client  from  a  recorery  in  this  case.  But,  taking  it  al* 
together,  it  is  manifest  that  he  never  intended  to  say  that 
a  license,  from  a  day  subsequent  to  the  act  of  retailing,  and 
for  which  the  price  of  a  license  for  the  full  and  entire  year 
was  paid,  would  be  a  release  of  a  penalty  for  a  previous 
violation  of  the  ordinance.  He  says :  '*  If  the  ordinance 
is  evaded,  and  abuses  introduced  by  this  practice,  the  rem- 
edy is  in  the  hands  of  council,  by  tpiihholding  the  license^ 
qfter  they  are  aware  an  offence  has  been  committed.  It 
would  be  unreasonable  that  they  should  exact  the  penalty, 
and  yet  receive  the  price  of  the  license,  for  the  period  with- 
in which  the  offence  was  committed.''  This  last  sentence, 
if  taken  alone,  would  countenance  the  idea  that  the  pay- 
ment and  acceptance  of  the  price  of  the  license  was  the 
act  which  constituted  the  release  of  the  penalty.  But  when 
it  is  used  as  a  part  of  a  chain  of  reasoning,  to  show  that 
the  license  was  and  ought  to  be  regarded  as  a  release,  it 
would  be  doing  gross  injustice  to  the  opinion  of  the  Judge, 
to  suppose  that  such  an  idea  was  intended  to  be  advanced 
or  maintained.  The  first  sentem^e  quoted,  in  which  he 
BtLfS  :  *Uhe  remedy  is  in  the  hands  of  council^  by  withhold' 
ing  the  license  after  they  are  aware  that  an  offence  has 
been  committed^^^  plainly  indicates  that,  unless  the  license 
includes  the  time  at  which  the  act  of  retailing  was  done, 
he  did  not  suppose  it  would  be  a  release.  In  this  case,  the 
council,  by  granting  a  license  from  a  day  subsequent  to  the 
act  of  retailing,  have  withheld  their  license  from  the  de- 
fendant for  the  time  at  which  it  was  done.  They  have  re- 
fused to  waive  or  release  the  penalty,  and  the  defendant 
cannot  set  up  an  implied  waiver  or  release,  when  their  li- 
cense expressly  negatives  bis  right  to  retail  at  the  time  at 
which  he  did,  and  limits  its  commencement  to  a  day  sob- 
sequent. 

The  motion  for  a  new  trial  is  refused. 

Johnson,  J.  concurred. 
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In  1794  the  Medical  Society  of  South  Carolina  was  incorporated. 
In  1817,  this  Society  was  authorized  to  license  applicants  to  practice 
physic  and  surgery,  and,  in  1823,  to  organize  a  Medical  College, 
establish  professorships,  confer  medical  degrees,  &c.  The  College 
was  duly  organized,  and  the  Society  was  in  possession  of  considera- 
ble funds,  derived  principally  from  appropriations  made  by  the  State, 
and  the  City  Council  of  Charleston,  for  the  use  of  the  College.  In 
1831,  the  Legislature,  without  the  consent  of  the  Medical  Society, 
passed  an  Act  ^  to  incorporate  the  Medical  College  of  South  Caroli- 
na," which  conferred  on  it  the  power  to  copfer  medical  degrees,  and 
inter  alia,  provided, ''  that  all  the  rights,  powers  and  duties,  hereto- 
fore conferred  upon  or  required  of  the  Medical  Society,  in  relation  to 
the  Medical  College,  shall  be  transferred  to  and  vested  in  the  corpo- 
ration "  created  by  this  Act  Held,  that  the  Act  of  1831  was  tmcon- 
fltitational,  and  void. 

Before  Bay,  J.  ai  Chambers^  Charleston,  March,  1832. 

This  case  came  on  before  His  Honor,  Judge  Bay,  upon 
a  motion  for  leave  to  file  an  information  in  the  nature  of  a 
quo  warranto,  against  N.  Hey  ward  and  others,  appointed 
by  the  Governor  as  Trustees  of  the  Medical  College  of  South 
Carolina,  and  t>r.  S;  H.  Dickson  and  others,  professors  of 
the  said  College,  who  had  assumed  to  act  as  a  corporation, 
and  confer  medical  degrees,  under  color  of  the  Act  of  the 
Legislature  of  1831,  entitled  ''An  act  to  incorporate  the 
M^ioal  College  of  South  Carolina."  (a) 

The  relators  stated  in  substance  that  N.  Heyward,  Esq. 
with  five   other  gentlemen,  nominated  by  His  Excellency, 

(a)  8  Stat  371. 
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the  Governor,  together  with  the  professors  of  the  College, 
had  organized  themselves  as  a  body  corporate,  and  had  as- 
sumed to  confer  medical  degrees  on  such  persons  as  had 
attended  lectures  in  the  College,  heretofore  lawfully  estab- 
lished by  the  Medical  Society  of  South  Carolina,  on  which 
Society  that  franchise  had  heretofore  been  conferred  by  the 
laws  of  the  land,  and  protected  by  the  constitutions  of  this 
State  and  of  the  United  States,  and  also  had  used,  and  still 
do  use,  without  any  lawful  or  constitutional  warrant,  '^all 
the  rights,  powers  and  duties  heretofore  conferred  upon  or 
required  of  the  Medical  Society,  in  relation  to  the  Medical 
College;"  all  which  privileges  and  franchises  aforesaid,  by 
the  Acts  of  the  Legislature  and  the  constitutions  aforesaid, 
can  only  be  legally  used  by  the  said  Medical  Society  of 
South  Carolina.  Whereupon  the  advice  of  the  court  and 
due  process  of  law  were  prayed  for,  against  the  said  indi- 
viduals claiming  to  act  as  a  body  corporate,  by  the  style 
and  title  of  "the  President,  Trustees  and  Faculty  of  the 
Medical  College  of  South  Carolina ;"  that  they  be  made 
to  answer  to  the  State  by  what  warrant  they  claim  to  have, 
use  and  enjoy  the  privileges  and  franchises  aforesaid. 

The  statement  of  facts  on  the  part  of  the  relators,  the 
Medical  Society  of  South  Carolina,  was  as  follows : 

<*  By  A.  A.  1794,  (a.)  the  Medical  Society  of  South  Caro- 
lina was  made  <  a  body  corporate  and  politic,  with  a  per- 
petual succession  of  officers  and  members.'  It  was  em- 
powered to  purchase  and  retain  to  itself  and  to  its  succes- 
sors, in  perpetuity,  or  for  any  term  of  years,  any  estates  of 
what  kind  soever;  to  hold  them  forever;  and  to  appro- 
priate the  same  in  such  manner  as  may  be  determined  oo 
by  a  majority  of  the  members. 

<'  Under  this  charter  the  Mediccd  Society  has  acquired  a 
library  and  other  valuable  property. 

<'  By  A.  A.  1817,  the  additional  power  of  granting  licenses 
to  physicians  to  practice  was  conferred  upon  the  Society, 
under  certain  limitations.  In  1823,  the  Legislature  of  this 
State  authorized  the  Medical  Society  to  establish  a  Medical 
School.     The  Act  conferring  this  power  is  in  the  following 


(a)  8  Stat  183. 
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words,  viz :  'An  Act  to  incorporate  certain  Societies,  and 
for  other  purposes.'  *  Whereas,  the  Medical  Society  of 
South  Carolina  have  taken  measures  for  the  establishment 
of  a  Medical  School  in  Charleston,  to  be  conducted  by 
professors  chosen  by  them,  and  at  their  own  expense^  and 
have  petitioned  for  the  authority  to  confer  medical  degrees; 
and  whereas  it  is  the  duty  of  an  enlightened  government 
to  aid  the  advancement  of  science  :  Be  it  therefore  enacted, 
that  from  and  after  the  passing  of  this  Act,  the  Medical 
Society  of  South  Carolina  shall  be,  and  they  are  hereby, 
authorized  to  organize  a  Medical  School,  to  consist  ot  such 
professorships  as  they  may  deem  expedient,  and  to  confer 
medical  degrees  upon  such  candidates  as  may  qualify 
themselves  therefor,  under  the  regulations  which  they  may 
establish.'  (a.) 

'*  Shortly  after  the  passage  of  this  Act,  the  Medical  Socie- 
ty framed  a  constitution  for  the  government  of  the  college. 
They  gave  notice  in  the  public  prints,  that  they  would  pro- 
ceed in  April,  (1824,)  to  the  election  of  professors.  They 
did  proceed  to  elect  professors.  At  the  request  of  the  pro- 
fessors, with  the  concurrence  of  the  trustees,  a  lot  was 
granted  *  for  the  use  of  the  Medical  School,'  by  the  City 
Council  of  Charleston.  Subsequently  $15,000  were  appro- 
priated by  council,  for  the  erection  of  a  building  on  the 
above  mentioned  lot,  '  for  the  use  of  the  Medical  School  of 
South  Carolina,'  on  this  condition,  viz  :  that  the  professors 
should  furnish  the  Alms  House  and  Marine  Hospital  with 

medical  attendance  for years.     To  this  the  professors 

appointed  by  the  Medical  Society  agreed,  and  gave  bonds 
for  the  faithful  discharge  of  the  duties. 

"  In  1825,  the  Legislature  of  this  State  made  an  appro- 
priation of  $10,000  '  for  the  Medical  College  of  South  Car- 
olina,' and  in  1830,  made  a  further  appropriation  of  $7,000 
'  for  the  relief  of  the  Medical  College  of  Charleston.' 

'<  The  institution,  thus  created,  had  gone  on  prosperously 
and  uninterruptedly  from  its  first  organization  until  the 
year  1831,  when  the  professors,  appointed  by  the  Medical 
Society,  preferred  a  memorial  to  the  Legislature,  praying  to 


(a)  8  Stat.  332. 
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be  removed  from  the  control  of  the  Society,  and  to  have 
other  trustees  substituted. 

"  Against  this  the  Mediiml  Society  protested,  urging  that 
the  power  given  to  them  was  properly  given,  and  had  been 
properly  used.  They  denied  the  power  of  the  Legislature 
to  impair  their  vested  rights,  or  in  any  manner  to  interfere 
with  thero.  Notwithstanding  this,  the  Legislature  did  in- 
terfere, and  passed  an  Act  at  its  last  session,  which,  if  valid, 
would  alter  the  whole  government  of  the  Colle.ge.  By  that 
Act  the  powers  of  the  Society  are  taken  away  and  vested  in 
other  hands.  The  Society  is  ousted  of  its  trusteeship,  and 
a  new  and  different  bonrd  is  to  be  appointed.  This  is  to 
consist  of  thirteen  members,  sir  to  be  chosen  by  the  Gov- 
ernor, and  six  by  the  Medical  Society,  the  president  of 
which  is  to  be  declared  president  of  the  board.  All  regu- 
lations respecting  the  college  are  declared  subject  to  a  con- 
current vote  of  the  faculty  and  trustees. 

'^  The  Medical  Society,  regarding  this  Act  as  an  unconsti- 
tutional invasion  of  their  rights,  refused  to  appoint  trus- 
tees, or  in  any  wise  to  acquiesce  in  the  said  Act. 

"  The  Governor,  however,  appointed  six  trustees,  viz  i  N. 
Heyward,  S.  Prioleau,  B.  F.  Dunkin,  H.  L.  Pinckney,  C. 
J.  Colcock,  and  R.  J.  Turnbull,  who,  with  the  faculty  of 
the  Medical  College,  viz :  S.  H.  Dickson,  J.  E.  Holbrook, 
J.  Wagner,  H.  R.  Frost,  E.  Ravenel  and  T.  G.  Prioleau, 
have  used  the  following  privileges  and  franchises,  which 
of  right  belong  to  the  Medical  College :  that  is,  they  have 
assumed  to  confer  medical  degrees  on  such  persons  as  have 
attended  lectures  in  the  college,  lawfully  established  by  the 
Medical  College  of  South  Carolina,  and  also  have  used, 
and  still  use,  all  the  privileges  and  franchises,  rights,  pow- 
ers and  duties,  heretofore  conferred  upon  or  required  of  the 
Medical  Society  of  South  Carolina,  in  relation  to  the  Medi- 
cal College." 

The  statement  on  the  part  of  the  respondents  was  as  fol- 
lows : 

"  N.  Heyward,  C.  J.  Colcock,  S.  Prioleau,  H.  L.  Pinck- 
ney,  R.  J.  Turnbull,  B.  F.  Dunkin,  Doctors  S.  H.  Dickson, 
Henry  R.  Frost,  John  Edwards  Holbrook,  Thomas  G.  Prio- 
leau, Edmund  Ravenel  and  John  Wagner,  being  called  on 
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to  shew  cause  why  an  information  in  the  nature  of  a  quo 
warranto^  alleging  the  usurpation  by  them  of  franchises 
claimed  by  the  Medical  Society  of  South  Carolina,  should 
not  be  filed,  for  cause  to  the  said  rule  or  notice  do  accord- 
ingly shew  here  to  the  said  court,  as  sufficient  cause,  the 
following  statement,  and  rely  thereon — in  addition  to  what 
is  contained  in  the  statement  of  the  Medical  Society,  as  the 
foundation  of  the  said  rule  to  shew  cause,  or  notice — that 
is  to  say, — ^on  the  clauses  of  the  appropriation  Acts  of  1826, 
p.  14,  and  1830,  p.  12 ;  on  the  2d  article  of  those  estab- 
lished by  the  Medical  Society  for  the  government  in  the 
college ;  on  the  resolution  of  the  city  council,  granting  the 
use  of  the  land  now  occupied  for  the  college  and  its  build- 
ings ;  on  the  resolution  of  the  city  council  granting  the  sum 
of  fifteen  thousand  dollars  for  the  erection  of  the  said  col- 
lege ;  on  the  ordinance  founded  thereon,  dated  14th  June, 
1826 ;  on  the  resolution  of  said  body,  dated  14th  June, 
1825;  on  the  resolution  of  said  body  of  4th  May,  1826; 
on  the  resolution  of  21st  June,  1826 ;  on  the  bond  given  by 
the  six  professors,  individually,  to  the  city  council,  dated 
9th  July,  1826  ;  on  the  fact  that  the  professors  laid  out,  in 
various  ways,  on  the  Medical  Ck>llege  establishment,  up- 
wards of  eleven  thousand  dollars ;  also  on  the  further  fact 
that  the  Medical  Society,  before  they  elected  the  first  pro- 
fessors, declared  by  a  resolve  that  they  were  unable  to  bear 
any  part  of  the  expense,  and  that  the  whole  must  be  under- 
taken by  the  professors,  and  that,  accordingly,  they  have 
never  laid  out  one  cent  of  their  corporate  funds  on  the  said 
college  establishment ;  moreover,  that  the  applications  to 
council  and  the  Legislature  for  appropriations,  were  made 
by  the  faculty,  and  not  the  Medical  Society;  that  the  first 
professors  provided  a  lecture  room  at  their  expense ;  that 
they  afterwards  made  all  the  contracts  for  the  erection  of 
the  college  edifice,  in  their  own  names ;  that  the  Society 
never  interfered  in  any  manner  whatever,  with  the  expen- 
diture of  the  appropriations,  the  plan  of  the  buildings,  or  any 
of  the  particulars  of  the  contracts  ;  also  on  this,  that  the 
said  professors,  themselves,  paid  eight  hundred  dollars  per 
annum  to  the  former  physician  of  the  Marine  Hospital,  in 
executiou  of  their  contract  with  the  city  council ;  and  last- 
50 
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ly,  that  there  never  has  been,  at  any  time,  the  least  loss  to 
the  Society,  nor  the  least  expenditure  by  them,  nor  the  least 
liability  or  responsibility  assumed  or  cast  upon  the  Society, 
in  the  management  of  the  funds,  the  making  of  contracts,  or 
any  other  pecuniary  transaction.  Lastly,  these  defendants 
rely  on  the  Act  of  Assembly  of  the  last  session,  as  their  war- 
rant for  exercising  the  franchises  which  have  been  called 
in  question  by  the  relators,  and  charged  as  usurpations." 

In  reply  to  which  the  said  Medical  Society  allege,  ''that 
although  not  able  liberally  to  endow  the  college  in  money, 
yet  they  have  watched  over  the  institution,  and  aided,  by 
their  countenance  and  support,  the  procurement  of  the  lib- 
eral donations  which  the  city  and  State  have  made  ;  which 
donations^  the  said  Society  aver,  were  in  law  vested  in  the 
Society,  as  the  only  persons  capable  of  holding  the  same, 
although  purely  in  trust  for  the  institution  for  which  they 
were  designed  as  an  endowment ;  that  they  have  not  re- 
linquished their  interest  therein,  and  now  insist  upon  the 
same,  and  refer  to  the  records  of  the  Society  to  support 
their  allegations." 

Upon  these  facts  the  following  questions  were  made : 

1st.  Is  the  Act  of  the  Legislature,  of  1831,  which  de- 
prives the  Medical  Society  of  South  Carolina  of  "  all  the 
rights,  powers  and  duties  heretofore  conferred  upon  or  re- 
quired of  the  Medical  Society  in  relation  to  the  Medical 
College,"  and  bestows  the  same  upon  another  and  differently 
organized  corporation,  constitutional  and  valid  ? 

2d.  Can  the  professors  of  the  college,  and  the  gentlemen 
appointed  by  the  Governor,  who  compose  two  only  of  the 
three  constituents  of  the  corporation  under  the  Act  of  1831, 
lawfully  exercise  the  corporate  powers  and  authorities  there- 
in granted,  without  the  concurrence  of  the  third  constitu- 
ent, to  wit :  the  Trustees  to  be  named  by  the  Medical  So- 
ciety of  South  Carolina  ? 

These  questions  were  submitted  to  His  Honor,  Judge 
Bay,  who  refused  the  order  to  file  the  quo  warranto^  upon 
the  ground,  that  the  Act  of  1831  was  a  valid  and  constitu- 
tional enactment ;  from  which  decision  the  relators  appeal- 
ed, and  insisted — 

That  the  said  Act  is  an  Act  impairing  the  obligation  of 
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the  contracts  contained  in  the  several  Acts  of  the  Legisia* 
tare,  conferring  upon  the  Medical  Society  the  powers,  lib- 
erties and  franchises,  of  which  said  Act  purports  to  deprive 
them,  without  due  process  of  law. 

That  the  said  Medical  College  is  an  institution  belong* 
ing  to  the  Medical  Society,  and  held  by  them  in  trust  for 
the  purposes  of  its  institution,  of  which  they  can  only  be 
divested  by  due  process  of  law,  for  abuse  or  neglect  of 
their  trust,  which  is  not  alleged,  and  could  not  be  proved. 

That  the  assumption  of  the  professors  and  trustees,  uom* 
inated  by  the  Governor,  to  constitute  a  corporation  and  con- 
fer degrees,  is  not  warranted  by  the  Act  of  the  Legiblature. 

B,  F.  Hunt  and  Randell  Hunt^  for  the  motion. 
Thomas  S,  Grimke,  contra. 

Curia^  per  O'Neall,  J.  The  medical  society  of  South 
Carolina  was  incorporated  in  the  year  1794.  In  1817,  by 
the  Act  to  regulate  the  licensing  of  Physicians,  and  for 
other  purposes  therein  mentioned,  they  were  constituted  a 
board  of  Physicians  at  Charleston,  to  examine  and  license 
applicants  to  practice  physic  and  surgery  ;  and  also  to  li- 
cense apothecaries  to  vend  medicine.  In  1823,  the  medi- 
cal society  was,  by  an  Act  of  the  legislature  of  that  year, 
authorized  to  organize  a  medical  school  at  their  own  ex^ 
pense,  to  consist  of  such  professorships  as  they  may  deem 
expedient,  and  to  confer  medical  degrees  upon  such  can- 
didates as  may  qualify  themselves  therefor,  under  the  reg- 
ulations which  they  may  establish.  In  1824,  the  medical 
society  elected  professors,  and  they  undertook  to  be  at  all 
the  expenses  of  the  institution  ;  the  honorary  members  of 
the  society  were  constituted  a  board  of  trustees,  and  rules 
and  regulations  for  the  government  of  the  school  were 
adopted.  The  trustees  and  professors  applied  to,  and  ob- 
tained from,  the  city  council  of  Charleston,  the  use  of  a 
part  of  the  poor  house  square,  for  the  purpose  of  erecting 
the  lecture  rooms  of  the  professors.  In  1826,  the  faculty 
of  the  college  (as  the  professors  are  hence-forward  called) 
applied  to,  and  obtained  from,  the  city  council,  an  appro- 
priation of  $16,000,  and  a  lot  of  land,  for  tb«  purpose  of 
enabling  them  to  erect  a  more  suitable  and  convenient 


396  State  vs.  Hetward  et  al. 

building  for  the  school,  upon  the  condition  that  they  should 
lay  out  the  said  sum  in  erecting  a  building  for  the  college, 
on  the  lot  connected  with  the  Marine  Hospital ;  that  the 
building  should  be  kept  in  good  repair  while  they  use  it, 
and  that  they  should  supply  the  Poor  House  and  Marine 
Hospital  with  medical  attendance  for  twenty  years ;  and 
that  at  the  end  of  this  time,  the  city  council  should  be  at 
liberty  to  make  such  order,  and  require  such  conditions, 
for  the  further  use  of  the  said  building,  as  to  them  shall 
seem  meet.  The  professors,  as  individuals,  according  to 
the  resolution  of  the  council,  gave  their  bonds  for  the  per- 
formance of  these  conditions.  In  December  of  this  year, 
the  legislature  made  an  appropriation  of  $10  000  for  the 
medical  college,  to  be  drawn  by,  and  placed  at  the  dispo- 
sal of,  the  faculty,  for  the  completion  of  their  buildings 
and  the  purchase  of  apparatus  necessary  and  proper  for 
such  an  institution.  In  1830,  a  further  appropriation  of 
$7000  was  made  for  the  medical  college,  to  be  paid  to  the 
order  of  the  faculty  of  the  college.  In  1831  the  legisla- 
ture passed  an  Act  to  incorporate  the  medical  college,  by 
the  name  and  style  of  the  President,  Trustees  and  Facul- 
ty of  the  Medical  College  of  South  Carolina.  The  Act 
directs  that  the  board  shall  consist  of  thirteen  mem- 
bers; six  to  be  elected  by  the  Medical  Society  of  South 
Carolina,  and  six  to  be  appointed  by  the  Governor ;  the 
President  of  the  Medical  Society  for  the  time  being  to  be, 
ex  qffido,  a  member  and  President  of  the  board.  The 
power  of  conferring  medical  degrees  is  given  to  the  trus- 
tees, and  ''all  the  rights,  powers  and  duties  heretofore  con- 
ferred upon,  or  required  of,  the  Medical  Society  in  relation 
to  the  Medical  College,  are  transferred  to  and  vested"  in, 
the  said  corporation  created  by  this  Act.  The  Medical 
Society  refused  to  elect  the  trustees  whom  they  were  au- 
thorized to  elect  by  the  Act,  or  in  anywise  to  acquiesce 
in  it.  The  Governor  nominated  as  trustees  N.  Heyward, 
S.  Prioleau,  B.  F.  Dunkin,  H.  L.  Pinckney,  C.  J.  Colcock 
and  R.  J.  Turnbull,  who,  with  the  faculty,  have  exercised 
all  the  rights,  privileges  and  immunities  which  are  by  the 
Act  conferred  on  the  corporation  created  by  it.  The 
Medical  Society  applied  to  Mr.  Justice  Bay  for  a  quo  i^or* 
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ranto,  who  refased  the  application ;  and  a  motion  is  now 
made  to  reverse  his  decision.  The  only  question  neces- 
sary to  be  considered  is,  whether  the  Act  of  the  General 
Assembly  to  incorporate  the  Medical  College  of  South  Car- 
olina, passed  on  the  17th  of  December,  1831,  is  constitu- 
tional. It  is  to  be  regretted  by  every  citizen  of  the  State, 
that  the  prosperity  of  so  admirable  and  beneficial  an  institu- 
tion as  the  Medical  College,  should  be,  in  any  decree,  en- 
dangered by  the  contest  which  has  prevailed  for  some 
time,  between  the  faculty  and  the  Medical  Society.  It  is 
a  subject  of  pride  to  every  Carolinian,  that  such  an  insti- 
tution has  so  soon  grown  up,  and  reached  to  mature  use- 
fulness. It  is  peculiarly  honorable  to  the  able,  talented 
and  persevering  members  of  the  faculty,  that  they  have 
furnished  a  medical  education  at  home,  to  the  young  and 
rising  generation,  equal  to  any  which  is  to  be  found  in 
older  and  better  endowed  seminarii^.  With  feelings  com- 
mon to  every  citizen,  who  will  look  to  the  considerations 
which  I  have  stated,  we  have  been  called  on  to  decide  a 
question,  which  we  are  aware  may  injure  an  institution 
so  worthy  of  being  cherished.  It  is,  however,  not  only 
in  relation  to  the  college,  a  delicate  question,  but  we  feel 
that  it  is  $0  in  another  point  of  view.  The  constitution- 
ality or  unconstitutionality  of  an  Act  of  the  legislature  is, 
at  all  times,  a  grave  and  serious  question.  For  the  law- 
makers, as  well  as  the  judiciary,  are  in  some  decfree  the 
keepers  of  the  constitution.  They,  as  well  'as  we,  are 
bound  by  the  most  solemn  of  all  sanctions,  "  to  preserve, 
protect  and  defend  it ;"  and  we  are  well  aware  that  they 
are  not  disposed,  deliberately,  to  trench  upon  it.  It  does, 
however,  happen,  and  always  will  happen,  that,  looking 
only  to  utility,  the  question  of  constitutional  law  may  be 
(as  we  presume  it  was  on  this  occasion)  entirely  overlook- 
ed in  legislation. 

As  was  well  observed  in  the  argaroent  of  the  counsel 
for  the  respondent,  no  Act  of  the  legislature  ought  to  be 
pronounced  unconstitutional  by  the  judiciary,  unless  it  be 
clear,  beyond  all  doubt,  that  it  is  so.  When,  however,  this 
is  the  case,  I  know  no  duty  more  sacredly  enjoined  upon 
us,  and  none  more  firmly  and  unhesitatingly  to  be  perform- 
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ed,  than  to  interpose  ourselves  between  the  legislature  and 
the  constitution.  In  doing  so,  no  legislature  of  this  State 
ever  has  supposed,  or  ever  will  suppose,  that  the  judiciary 
desire  to  take  so  responsible  a  situation,  from  any  other 
motive  than  a  conviction  that  it  is  a  paramount  duty  to 
do  so. 

The  constitutionality  of  the  Act  depends  upon  the  inqui- 
ry, whether  the  Medical  College  is  to  be  regarded  as  a  part 
of  the  chartered  rights  of  the  Medical  Society  of  South 
Carolina.  If  it  is,  then  it  follows  that  it  is  a  private  insti- 
tution, founded  by  a  private  corporation,  and  liable  only 
to  be  visited  by  it,  and  governed  by  the  law3  which  it  has 
thought,  and  may  think,  proper  to  ordain  for  it.  The  cor- 
rect solution  of  this  inquiry,  must  depend  upon  the  Acts 
of  the  legislature,  in  relation  to  the  Medical  Society  and 
the  Medical  College,  and  the  facts  which  have  been  alrea- 
dy stated  in  the  history  of  this  case  ;  and  from  them  I 
shall  proceed,  in  the  first  place,  to  deduce  the  conclusion, 
that  the  Medical  College  is  a  private  institution,  founded  by 
the  Medical  Society,  and  afterwards  to  shew  the  legal  ef- 
fect of  this  conclusion,  as  to  the  constitutionality  of  the 
Act  to  incorporate  the  Medical  College  of  South  Carolina. 

By  the  Act  incorporating  the  Medical  Society,  they  are 
authorized  to  purchase  and  hold  real  estate,  the  annual  in- 
come of  which  shall  not  exceed  £300  sterling.  This  pro- 
vision has  been  noticed,  not  so  much  from  any  effect  it 
has  had  on  our  minds  in  coming  to  the  conclusion  we 
have  made,  as  from  a  desire  to  meet,  as  far  as  we  can,  ev- 
ery view  which  was  taken  in  favor  of  the  respondents.  It 
is  true,  this  limitation  would  prevent  them  from  acquiring 
real  estate  beyond  that  annual  income,  but  it  does  not, 
therefore,  follow,  that  they  might  not  be  the  legal  owners 
of  the  college  lot  and  buildings  for  twenty  years.  For 
what  is  annual  income  ?  It  is  that  sum  which  (when  de- 
rived from  property)  the  owner  annually  receives  from  the 
use  of  if.  If  he  leases  a  house  and  land  to  one,  to  be  used 
in  educating  the  poor,  or  to  receive  and  educate  students 
for  a  certain  reward  to  be  paid  to  the  occupant,  it  cannot 
be  said  that  the  owner  derives  any  incoone  from  this  source. 
The  public  benefit  is  bis  only  reward.     Neither  is  there 
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any  certain  separate  income  derived  from  the  estate,  even 
to  the  occupant ;  the  teacher  may  make  his  vocation  in 
that  place  valuable  to  him  ;  still  the  income  is  derived 
from  his  institution,  and  not  from  the  house  or  land.  This 
is  the  case  with  the  Charleston  Medical  College  building 
and  lot ;  they  are  devoted  by  the  owner,  whoever  it  may 
be,  to  medical  instruction,  and  from  them  no  income  is 
derived. 

To  the  professors,  their  lectures  delivered  in  the  college 
buildinfif,  are,  as  they  should  be,  a  source  of  annual  in- 
come ;  it  is  the  just  reward  paid  to  them  by  the  students, 
for  the  communication  of  that  science  and  learning,  which 
are  so  honorable  to  them  and  useful  to  the  State. 

The  preamble  to  the  Act  of  1823  recites,  '<  whereas 
the  Medical  Society  have  taken  measures  for  the  estab- 
lishment of  a  medical  school,  to  be  conducted  by  persons 
chosen  by  them^  and  at  their  oum  expense^  and  have  petu 
tionedfor  the  power  to  confer  degrees,^^  Although  I  am 
not  disposed  to  attach  any  great  importance  to  the  pream- 
bles of  the  Acts  of  our  legislature,  for  they  are  generally 
prepared  before  the  bills  are  matured,  and  are  often  al- 
lowed to  pass  without  any  critical  examination,  yet  when 
they  undertake  to  set  out  the  grounds  upon  which  the  le- 
gislature have  thought  proper  to  act,  and  these  are  found 
to  be  consistent  with  the  enactment,  they  constitute  a  pret- 
ty sure  guide  as  to  the  intention  of  the  law,  and  must 
have  legal  effect  in  giving  construction  to  it. 

It  is  manifest  from  the  preamble,  which  is  in  perfect  ac- 
cordance with  the  enactment,  that  the  legislature  did  not 
intend  to  establish  a  public  corporation,  of  which  they 
were  to  be  regarded  as  the  founders.  It  recites  that  ^^  the 
Medical  Society  have  taken  measures  for  the  establishment 
of  a  Medical  School."  This  is  the  same  recitation  which 
would  have  been  made,  with  the  variation  of  the  names,  if 
any  citizen  had  established,  or  was  about  to  establish,  th% 
school,  and  had  applied  for  cm  Act  to  enable  him  to  carry 
his  project  into  complete  effect.  It  shows  conclnsivelyi 
that  the  Medical  Society,  and  not  the  State,  was  the  foun- 
der. It  is  ^*  to  be  conducted  by  persons  chosen  by  them, 
(the  Medical  Society)  and  at  their  own  expei»e."     The 


400  State  vs.  Heyward  et  al* 

Ief2:i8latnre,  in  this,  shewed  their  sense  that  the  institution 
was  to  be  established  by  private  enter  prize,  and  not  by  the 
liberality  of  the  State,  and  was,  therefore,  to  be  beyond  their 
control.  The  powers  of  appointment  and  removal  are  gen- 
erally  the  same,  a/  least  in  one  sense ;  they  must  be  derived 
from  one  source,  if  exercised  by  different  agents.  The 
legislature  do  not  pretend  that  they  are  to  confer  the  right 
to  appoint ;  it  is  ^^  to  be  conducted  by  persons''  selected,  or 
to  be  selected,  by  the  Medical  Society,  as  their  agents,  and 
not  the  agents  of  the  State.  The  persons  to  conduct  the 
school,  are  here  recognized  as  the  appointees  of  a  private 
corporation,  and,  of  course,  responsible  to  it  alone.  But  it 
is  supposed  that  the  words  '^  at  their  own  expense,"  refer 
to  the  persons  by  whom  the  school  was  to  be  conducted, 
and  not  the  Medical  Society.  This,  so  &r  as  regards  ibe 
question  between  the  State  and  the  Medical  Society,  whe- 
ther the  college  is  a  public  or  private  corporation,  is  whol- 
ly unimportant ;  but  upon  another  branch  of  the  case, 
by  whom  is  the  college  to  be  regarded  as  founded,  by  the 
society  or  the  professors  ?  it  may  be  important,  and  it  is, 
therefore,  better  now  to  give  construction  to  these  words. 
The  words,  from  their  sense  and  meaning,  apply  to  the 
Medical  Society.  If  the  words,  '^  to  be  conducted  by  per- 
sons chosen  by  them,''  were  included,  as  they  ought  to  be, 
in  a  parenthesis,  there  would  be  no  room  for  any  gram- 
matical doubt  about  the  application  of  the  words,  ''-at  their 
own  expense ;"  they  would  then  clearly  refer  to  the  Medi- 
ical  Society  as  the  antecedent  of  the  word  "  their."  But 
on  reading  the  preamble  in  reference  to  the  facts  which 
have  been  exhibited  to  us,  there  can  be  no  doubt  about 
the  application  of  the  words.  It  appears  from  the  extract 
from  the  journal/  of  the  Medical  Society,  of  the  2d  of 
February,  1824,  that  they  understood  the  words  at  '^  their 
own  expense,"  to  mean  at  the  expense  of  the  society. 
The  professors  were  not  then  appointed,  and  the  society 
referred  the  subject  of  establishing  the  school  to  a  com- 
mittee, who  reported  '^  that  the  funds  of  the  society,  it  is 
too  well  known,  are  not  in  a  condition  to  allow  of  its  ex- 
tending any  considerable  pecuniary  patronage  to  the  pro- 
posed seminary,  without  exhibiting  a  degree  of  generosity 
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inconsistent  with  prudence  ;  yet  yonr  committee  are  satis- 
fied, that  even  this  serious  obstacle  is  by  no  means  insur- 
mountable ;  they  are  confident  your  professors  elect  will 
take  upon  themselves,  willingly,  the  burden  of  the  expen- 
ses of  the  establishment. 

^'  They  cannot  believe  that  there  is  among  us  a  single 
individual  who,  if  chosen  from  the  rest  for  the  fulfilment 
of  so  desirable  an  object,  would  not  freely  contribute  his 
share  of  the  necessary  expenditures  ;  your  committee  have, 
therefore,  left  this  subject  altogether  for  the  determination 
of  the  lecturers  or  professors  whom  you  may  hereafter  ap- 
point." This  report  was  adopted,  and  constituted  the 
foundation  of  the  college.  It  shews  how  the  words,  at 
"  their  own  expense,"  were  understood  by  the  society,  in- 
cluding the  professors,  who  were  afterwards  chosen  from 
the  members  of  the  society.  Independent,  however,  of 
this  cotemporaneous  construction  of  the  words,  by  the 
very  parties  now  before  the  court,  the  same  construction 
will  be  obtained  by  referring  to  the  persons  who  were  in 
being  at  the  time  the  Act  of  1823  was  passed,  and  who 
must,  therefore,  be  regarded  as  alone  within  the  intend- 
ment of  the  legislature.  The  professors  of  the  Medical 
College  were  not  then  appointed,  and  were  not,  therefore, 
legally  existing.  Of  persons  not  yet  in  legal  existence, 
and  whose  wiH  could  not  be  known,  it  is  impossible  that 
the  legislature  could  have  intended  to  say,  that  they  had 
undertaken  to  establish  and  conduct  the  school  ^^  at  their 
own  expense."  Of  the  Medical  Society,  the  legislature 
might  very  well  infer,  chat  such  was  their  understanding. 
For  they  had  set  out  in  their  petition  that  they  had  taken 
measures  to  establish  the  school,  and  had  only  asked  for 
the  power  to  confer  degrees.  It  was  from  this  statement 
and  request  fairly  to  be  inferrred,  that  by  their  own  means 
the  school  would  go  into  operation,  and  all  that  they  need- 
ed was  that  they  might  have  a  lec^al  sanction  to  confer 
its  academic  priviles^es  upon  the  students.  The  preamble 
recites  that  the  Medical  Society  '^  have  petitioned  for  the 
power  to  confer  degrees."  This  was  asking,  in  other 
words,  that  they  might  be  made  a  Medical  College ;  and 

51 


402  State  vs.  UfivwARD  at  al. 

if  the  State,  with  this  matter  thus  hrought  distinctly  to 
thi^ir  view,  thought  proper  to  make  the  grant,  reserving  no 
control  over  them  to  herself,  how  can  it  be  pretended  that 
she  has  afterwards  any  right  to  interfere  with  her  own  grant, 
or  to  deprive  her  grantee  of  its  privileges,  but  for  a  violation 
of  its  implied  condition  by  misuser  arnon-user,  to  be  ascer- 
tained by  the  law  of  the  land,  as  administered  by  the 
courts  of  justice  ? 

After  stating  further  in  the  preamble,  that  it  is  the  duty 
of  an  enlightened  government  to  aid  the  advancement  of 
science,  the  legislature  enact  that  ''the  Medical  Soci- 
ety of  South  Carolina  shall  be,  and  they  are  hereby,  au- 
thorized to  organize  a  Medical  School^  to  consist  of  suck 
professorships  as  they  map  deem  expedient^  and  to  con- 
fer medical  degrees  upon  such  candidates  as 'may  qualify 
themselves  therefor,  under  the  regulations  which  they  may 
estahlishP  The  Act  thus  confers  upon  the  Medical  Soci- 
ety, 1st.  The  power  to  organize  the  school.  3d.  The  pow- 
er to  establish  as  many  professorships  as  they  may  deem 
expedient.  3d.  The  power  to  confer  medical  degrees; 
and  4th.  the  power  to  make  the  laws  necessary  for  the 
government  of  the  school  These  four  powers,  it  seems 
to  me,  were  all  which  the  Slate  bad  to  confer,  and  having 
granted  them,  that  nothing  remained  but  that  she  should 
see  that  they  were  legally  exercised  by  her  grantee. 

It  is  generally  true,  that  he  who  furnishes  the  means 
in  land  or  money,  whereby  a  charity  is  created,  is  le^Uy 
the  founder,  and  as  an  incident  thereto,  has  the  right  "  to 
inspect,  regulate,  control  and  direct  it."  But  to  constitute 
a  legal  founder,  I  am  not  satisfied  that  it  is,  in  all  cases^ 
indispensable  that  he  should  furnish  any  pecuniary  aid. 
If  the  State  or  a  corporation  establish  a  college,  and  ap- 
point professors,  with  fees  for  instruction,  and  one  person 
afterwards  furnishes  land  on  which  a  building  is  put  up, 
and  another  the  money  to  erect  the  buildings,  and  to  por- 
chase  the  necessary  apparatus,  and  the  State  or  the  corpo- 
ration has  the  power  of  removing  the  professors,  and  of 
making  laws  for  the  whole  institution,  does  it  not  follow 
that  the  State  or  the  corporation  is  the  founder,  and  not 
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the  donors  ?  The  powers  incident  to  a  foundation  belong 
to  the  State  or  the  corporation,  and  when  they  are  ac- 
knowledged, we  may  as  legitimately  deduce  from  them 
the  cause,  as  we  could  from  it  the  effect.  The  donation 
is  in  trust,  it  is  true,  for  the  purposes  of  the  institution, 
and  cannot  be  otherwise  applied.  But  it  is  not  the  crea- 
tion of  the  college,  and  it  is  this  which  makes  a  founda- 
tion. The  institution  has  existence,  and  the  donation  only 
makes  it  more  generally  useful.  But  this  part  of  the  case 
is,  perhaps,  unimportant,  for  I  do  not  understand  that  eith- 
er the  State  or  the  city  council  claim  to  be  founders,  on 
account  of  their  respective  appropriations.  It  is  contend- 
ed that  the  professors  are  the  founders,  and  that  the  Medi- 
cal College  is  to  be  regarded  as  distinct  from  the  Medical 
Society. 

The  professors  themselves  were  created  by  the  Medical 
Society ;  it  is  by  their  appointment  that  they  deliver  lec- 
tures and  receive  fees.  They  accepted  their  appointments 
upon  the  express  condition,  that  they  should  bear  *Mhe 
burden  of  the  expenses  of  the  establishment."  They  be- 
came, thereupon,  the  agents  of  the  society,  not  only  to  de^ 
liver  lectures,  but  also  to  endow  the  Medical  College. 

The  first  act  which  was  done  in  giving  effect  to  the  es- 
tablishment of  the  college,  was  the  procuring  the  use  of  a 
part  of  the  poor-house  lot,  for  the  purpose  of  erectingthe 
lecture  rooms  of  the  professors.  This  was  the  joint  act  of 
the  trustees  and  professors,  appointed  by  the  Medical  soci- 
ety, and  this,  it  cannot  be  pretended,  was  a  foundation  by 
the  faculty  alone.  It  was  the  act  of  the  society,  for  it  was 
done  by  all  of  their  agents  constituted  to  manage  the 
school.  All  the  subseqent  donations  were  made  by  the 
city  council,  or  the  State,  at  the  instance  of  the  professors, 
as  the  faculty  of  the  Medical  college,  or  were  made  by 
the  professors  themselves.  To  say  that  they  could  do 
any  act  in  that  character  which  would  enable  them  to  say, 
We  are  independent  of  the  very  power  which  gave  it  to  us, 
which  enacts  laws  for  our  government,  and  which  we  have 
accepted,  and  to  which  we  have  consented  to  be  amena- 
ble, is  to  my  mind  a  strange  proposition.  It  would  be  ma- 
king   the  created   equal   to  the  creator.     As   individuals, 
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they  might  have  been  the  founders  ;  but  as  the  lecturers  and 
profi^ssors  of  the  Medical  society,  under  both  the  express 
and  implied  terms  of  their  appointments,  whatever  they  did 
was  under  the  charter  already  granted  to  the  Medical  so- 
ciety, to  organize  the  Medical  school,  and  to  give  it  effect; 
when  done,  and  the  sdhool  went  into  operation,  it  was  the 
Medical  school  or  college  of  the  Medical  society.  In  ob* 
taining  the  appropriation,  from  the  city  council,  of  $15,000, 
the  professors,  as  individuals,  gave  their  bonds  for  the  per- 
formance of  the  conditions  annexed  by  the  council  to 
the  appropriation,  and  this  migfht  have  given  some  plausi- 
bility to  their  claim  to  be  regarded  as  the  founders,  had  it 
not  been  that  their  application  was  in  their  derivative  char- 
acter, as  the  faculty  of  the  Medical  school ;  an  institution 
already  in  existence,  and  not  one  which  was  to  be  estab- 
lished ;  the  appropriation  was  made  to  them  in  that  char- 
acter, and  the  execution  of  the  bonds,  as  individuals,  was 
required  by  the  city  council,  as  affording  a  better  security 
than  any  which  they  could  execute  in  a  corporate  capaci- 
ty. This  is,  clearly,  not  a  new  foundation,  but  is  in  aid  of 
that  which  had  already  been  made.  Whatever  acts  the 
faculty  did  in  obtaining  this,  or  any  other  endowment,  is 
not  only  binding  on  themselves,  but  also  on  their  principal, 
the  Medical  society. 

By  the  1st  article  of  the  rules  and  regulations  of  the  Med- 
ical College  of  South  Carolina,  it  is  provided  that,  '<  Che  fac- 
ulty of  the  college  shall  consist  of  seven  professors,  who  shall 
be  elected  by  the  Society  by  ballet,  and  who  shall  deliver 
lectures  on  the  following  subjects,  viz  :  Anatomy,  surgery, 
materia  medica,  institutes  and  practice  of  physic,  obstetrics 
and  diseases  of  women  and  infants,  chemistry  and  pharma- 
cy, and  natural  history  and  botany.  The  lectures  shall  be 
delivered  during  the  months  of  November,  December,  Jan- 
uary, February  and  March,  liable  to  such  particular  regu- 
lations, as  regards  the  frequency  and  number  of  lectures  of 
each  professor,  as  shall  be  adopted  by  the  faculty^  subject 
to  the  revision  of  the  Medical  Society.  If  any  professor, 
elected  by  the  Society,  shall  fail  or  neglect  to  prepare  a 
sufficient  course  of  lectures,  by  the  time  appointed  for  the 
commencement  of  the  operations  of  the  school,  his  chair 
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shall  be  declared  vacant^  and  the  Society  shall  proceed  to 
another  election?^  This  shows  that  the  faculty  were  made 
perfectly  dependant  on  the  Society,  not  only  for  their  elec- 
tion, but  also  in  relation  to  the  discharge  of  their  duties. 
They  became  officers  of  the  Medical  Society,  charged  with 
the  care  of  a  particular  department ;  and  out  of  the  dis- 
charge of  their  duties  could  not  grow  a  totally  distinct  body 
or  corporation. 

But  they  were  not  even  left  to  their  own  enterprize  and 
skill,  in  the  organization  and  management  of  the  school. 
The  2d  article  provides  that  the  honorary  members  of  the 
Society  shall  be  a  board  of  trustees,  ^*  to  watch  ovei  and 
promote  the  best  interests  of  the  institution  ;  to  aid  and  as- 
sist the  faculty  with  their  countenance  and  advice,  in  the 
government  of  the  school,  and  in  the  furtherance  of  the 
objects  which  it  is  intended  to  accomplish.''  It  also  directs 
that,  at  a  special  meeting,  on  the  first  Monday  in  April, 
the  Medical  Society  *^  shall  receive  an  annual  report  of  the 
proceedings  of  the  faculty,  through  theii  dean,"  particular- 
ly designating  the  subjects  upon  which  it  shall  communi- 
cate information.  It  would  seem  from  these  two  provis- 
ions, that  the  Medical  College  was  regarded  by  the  Medi- 
cal Society  and  the  faculty  as  an  institution  belongincf  to 
the  former,  and  entirely  subject  to  their  parental  care  and 
control.  To  argue,  after  having  become  professors  under 
such  rules,  that  the  college  was  not  a  part  of  the  Medical 
Society,  deriving  existence  from  them,  and  subject  to  their 
government,  would  seem  to  imply  that  the  agent  might,  at 
any  time,  set  up  for  himself  and  deny  the  authority  of  his 
principal  over  the  subject  committed  to  his  care.  Such  a 
course  might  be  sometimes  useful  to  the  agent ;  but  it 
could  never  be  tolerated  by  the  principal  or  allowed  by  the 
law. 

The  power  to  confer  degrees,  by  the  Act  of  1823,  is 
conferred  distinctly  upon  the  Medical  Society  in  the  Medi- 
cal School  or  college  by  them  to  be.  organized.  As  I  have 
before  said,  this  made  them  the  medical  college ;  the  pro- 
fessors are  their  instructors,  and  in  that  character  became 
a  part  of  it ;  but,  independent  of  the  Society,  they  had  no 
power  of  conferring  degrees.     This  power  the  Medical  So- 
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ciety  have  never  parted  with,  and  they  still  have  the  right 
to  its  exercise.     In  the  4th  article,  after  making  some  reg- 
ulations   in  relation  to  character,    previous   study,  and    a 
written  dissertation   to  be  prepared  by  each   student,   it  is 
provided  :  ''  At  the  end  of  his  second  course,  each  candi- 
date shall  be  entitled  to  a  private  examination  before  the 
faculty,  and,  if  approved    by  them,    he  shall  appear  before 
the  Society,  at  their  meeting  on  the  first  Monday  in  April, 
at  which  time  and  place  he  shall  defend  his  dissertation  or 
thesis.      The  opinion  of  the  Society  respeetitig  the  fitness 
or  unfitness  of  each   candidate  shall  be  expressed  in  the 
usual  form   of  balloting  ;    a  majority  of  two-thirds  of  the 
members  present,  in  his  favor,  shall  be  necessary  to  entitle 
him  to  his  degree.     At  a  public  meeting  of  the  society,  to 
be  held  the  next  day,  or  as  soon  thereafter  as  may  be  conve- 
nient, and  to  which  the  literary  and  protessional  gentlemen 
of  the  community  shall  be  specially  invited,  the  candidates 
who  have  passed  their    previous  examination  shall    be  in- 
troduced and  receive   their  respective  diplomas, /rom  the 
hands  of  the  president  of  the  Society,  who  shall,  at    the 
same  time,  deliver    a  suitable  address.     In  order  to  shew, 
on  the  part    of  the   Society,  a  marked  encouragement   for 
classical    attainments,    a  premium   of  twenty   dollars,    in 
money  or  books,  shall  be  annually  offered  for  the  best  Lat- 
in or  Greek  thesis  or  dissertation." 

The  5th  article  directs  "  that  a  candidate  for  a  medical 
degree,  having  met  the  approbation  of  the  faculty  of  the 
Medical  college  of  South  Carolina,  shall  defend  his  thesis 
before  the  Medical  society,  and  this  shall  be  the  final  ex- 
amination." Every  one  of  these  provisions  shews  that  the 
Medical  society  was  the  legal  head  or  patron  of  the  Medi- 
cal college,  and  that,  without  their  assent,  none  of  its  hon- 
ors or  privileges  could  he  granted.  The  State  had  no 
right  to  resume  this  grant  at  pleasure  ;  it  is  a  privilege 
conferred  on  a  private  corporation,  and  not  a  duty  requir- 
ed to  be  done  by  it.  The  examination  and  licensing  of 
physicians  and  apothecaries  by  the  Medical  Society,  as  a 
board  of  physicians,  under  the  Act  of  1817,  was  a  duty  to 
the  community,  to  be  performed  by  them  ;  for  this  purpose 
they  were  the   State's  agents,  and  she  could,  at   any  time. 


Charleston,  March,  1832.  407 

end  the  agency  by  repealiDg  the  law,  or  revoke  and  com* 
mil  the  agency  to  others. 

But  it  is  said,  notwithstanding  all  these  views,  still  the 
faculty  of  the  Medical  college  must  be  regarded  as  a  dis- 
tinct corporation,  on  account  of  the  appropriations  made 
by  the  Acts  of  1825  and  1830.  I  have  no  doubt  that,  if  a 
body  of  men,  not  entitled  to  a  legal  name  as  a  body  poli- 
tic and  corporate,  should  be  described  in  an  Act  of  the  Le- 
gislature by  a  name  and  style,  that  this  would  impliedly  give 
them  such  a  legal  right  to  the  name  and  style,  as  would  at 
least  legally  entitle  them  to  the  benefit  of  the  Act.  But 
I  do  not  think  this  can  benefit  the  faculty.  The  appro- 
priations were  for  the  "  Medical  College,"  and  to  be  drawn 
by  or  paid  to  the  order  of  the  faculty.  The  Acts  them- 
selves  obviously  make  a  distinction  between  the  college  and 
the  faculty  of  the  college.  They  are  supposed  to  be  two 
different  bodies  known  to  the  law.  What  was,  at  the  time 
the  Acts  making  the  appropriations  were  passed,  the  Medi- 
cal college  ?  It  then  consisted  of  the  Medical  society,  the 
trustees,  and  the  faculty  ;  for  these  were  the  different  parts 
of  the  body,  according  to  its  organization  in  the  rules  and 
regulations.  No  one  of  these  was  the  college;  although 
if  the  society  had  pleased,  in  the  organization  of  the  school, 
they  might  have  directed  the  several  members,  in  rotation, 
to  have  discharged  the  duties  of  the  professorships,  and 
thus  have  dispensed  with  permanent  professors  altogether. 
So,  too,  they  might  have  performed  themselves  the  duties 
of  the  trustees,  and  thus  have  continued,  as  they  were  in 
the  first  instance,  the  Medical  college.  For  1  am  satisfied 
that  the  power  to  confer  degrees  made  them,  legally,  a 
medical  college.  If  the  college,  at  the  time  the  Acts  were 
passed,  was  the  society,  the  trustees  und  faculty,  then  the 
appropriation  was  for  a  body  in  legal  existence,  and  having 
a  legal  name,  and  did  not  set  up  a  new  corporation.  The 
result  of  this  examination  is,  that  the  Medical  society,  un- 
der its  charter,  as  extended  by  the  Act  of  1R23,  £>uuded 
the  Medical  college ;  that  all  the  endowments,  whether 
made  by  the  professors,  the  city  council,  or  the  State,  nnist 
be  regarded  as  made  in  aid  of  the  original  foundation.  It 
is,  therefore,  a  private  institution,  founded  by  a  private  cor- 
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poration,  unless  its  object,  public  instruction/ should  make 
it  a  public  one.  Tlie  division  of  corporations  into  public 
and  private,  will  be  more  simple  and  easily  understood  as 
political  and  private.  Whatever  belongs  to  the  public,  or 
people  composing'  a  government,  or  is  instituted  for  the 
good  government  of  any  part  ot  the  people,  is  a  public  or 
political  corporation.  Private  corporations  are  such  as  are 
instituted  for  the  benefit  of  certain  persons  as  individuals, 
or  for  the  purpose  oi  applying  private  funds  or  enterprize 
and  skill  to  the  public  good.  *^  Public  corporations  are 
such  as  exist  for  public  political  purposes  only,  such  as 
counties,  cities,  towns  and  villages.  They  are  founded,  by 
the  government,  for  public  purposes,  and  the  whole  inter- 
est in  them  belongs  to  the  public.  But,  if  the  foundatiim 
be  private,  the  corporation  is  private,  however  extensive 
the  uses  may  be  to  which  it  is  devoted  by  the  founder^  or 
the  nature  of  the  institution.  A  bank,  created  by  the  gov- 
ernment for  its  own  uses,  and  where  the  stock  is  exclusive- 
ly owned  by  tjie  government,  is  a  public  corporation." — 
/'  A  hospital,  founded  by  a  private  benefactor,  is,  in  point 
of  law,  a  private  corporation,  though  dedicated  by  its  char- 
ter to  general  charity.  A  college,  founded  and  endowed 
in  the  same  manner,  is  a  private  charity,  though  from  its 
general  and  beneficent  objects,  it  may  acquire  the  charac- 
ter of  a  public  institution."  **To  hold  a  corporation  to  be 
public  because  the  charity  was  public,  would  be  to  con- 
found the  popular  with  the  strictly  legal  sense  of  terms, 
and  jar  with  the  whole  current  of  decisions  since  the  time 
of  lord  Coke."  2  Kent  Corn.  222-3.  In  Philips  vs.  Bvr 
ry,  2  T.  R.  352,  lord  Holt,  speaking  of  public  corporations, 
said  that  *'  those  that  are  for  the  public  government  of  a 
town,  city,  university,  or  the  like,  being  for  public  advantage, 
are  to  be  guided  according  to  the  laws  of  the  land."  **  But 
private  and  particular  corporations  for  charity,  founded  and 
endowed  by  private  persons,  are  subject  to  the  private  gov- 
ernment of  those  who  erected  them."  It  is  clear  from  these 
authorities  that  the  object  of  the  Medical  college  does  not 
make  it  a  public  or  political  corporation,  and  that,  as  a  pri- 
vate corporation,  it  is  subject  to  the  government  of  the  Med- 
ical society,  who  erected  it. 
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Having  arrived  at  the  conclusion  that  the  Medical  col- 
lege is  a  private  corporation,  or,  to  speak  more  properly,  is 
part  of  a  private  corporation,  the  Medical  society,  it  now 
only  remains  to  be  seen  what  is  the  legal  effect  of  this  con- 
clusion upon  the  constitutionality  of  the  Act  of  1831,  in- 
corporating the  Medical  college. 

The  Act  of  1823  is  a  contract  between  the  State  and 
the  Medical  society,  whereby  the  State,  in  consideration  of 
the  establishment  of  the  Medical  school  by  them,  conferred 
upon  the  Medical  society  the  powers  to  organize  the  school^ 
to  establish  the  professorships,  to  confer  medical  degrees^ 
and  to  make  all  laws  necessary  for  its  government.  The 
Act  of  1831,  transferring  all  these  powers  to  the  new 
corporation,  is  a  plain  violation  of  the  contract. 

Under  the  10th  Sec.  of  the  1st  Article  of  the  Constitu- 
tion of  the  United  States,  each  State  is  prohibited  from 
passing  any  law  impairin;^  the  obligation  of  contracts.  By 
the  Constitution  of  this  State,  the  people  have  prohibited 
the  Legislature  from  passing  any  such  law.  This  pro- 
hibition of  the  Constitution  of  the  United  States,  and  of 
this  State,  applies  in  as  much,  if  not  more,  force  to  a*con- 
tract  made  by  the  State  with  an  individual,  or  corporation, 
as  it  does  to  a  contract  between  citizen  and  citizen. — 
Dartmouth  College  vs.  Woodward,  4  Wheat.  6l6. 

The  Act,  regarded  even  as  the  grant  of  a  franchise,  is 
still  as  much  a  contract  binding  on  the  State,  as  the  grant 
of  a  tract  of  land  by  an  Act  of  the  Legislature  would  be, 
and  this,  according  to  the  case  of  Fletcher  vs.  Peck,  6  Cra. 
87,  cannot  be  annulled  by  the  same  or  a  subsequent  Le- 
gislature. 

But,  in  another  point  of  view,  I  think  the  unconstitu- 
tionality of  the  Act  of  1831  is  too  apparent  to  be  doubted, 
after  having  arrived  at  the  conclusion  that  it  is  in  deroga- 
tion of  the  rights  of  a  private  corporation. 

The  English  Parliament  is  the  supreme  authority  of 
Great  Britain,  and,  according  to  Blackstone,  whatever  it 
does,  '<  no  authority  upon  earth  can  undo."  1  Blac.  Com. 
161.  This  supreme  uncontrolable  power  is  derived  from 
the  supposition  that  the  King,  lords  and  commons,  are  the 
estates  and  people  of  the  realm,  and  from  the  government 
52 
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have  before  granted  the  rights,  pri\rileges,  aud  immunities, 
which  they  now  claim  the  right  to  confer  on  another  cor- 
poration. If  these  have  not  before  been  granted  to  another 
corporation,  the  Act  now  granting  them  for  the  first  time, 
trenches  upon  no  vested  ri^rhts,  and  cannot  be  questioned  ; 
but  if  they  have  before  been  granted,  nothing  remains  in 
the  State  to  be  granted,  and  she  cannot  resume  her  ^rant, 
or  transfer  it  to  another,  until  a  forfeiture  of  the  grant  is 
judicially  ascertained  and  established. 

In  England,  the  creation  of  a  corporation  is  within  the 
King's  prerogative,  but  still,  as  an  incident  to  supreme  pow- 
er, the  Parliament  may  exercise,  and  have  exercised,  the 
right  to  incorporate.  1  Blac.  Com.  472-3-4.  I  am  not 
disposed  to  say  that  the  power  of  creating  a  corporation,  as 
a  part  of  the  King's  prerogative,  belongs  to  the  Legislature  ; 
for  I  regard  the  whole  doctrine  of  prerogative  rights  as 
utterly  inapplicable  to  the  simplicity  of  republican  govern- 
ments. The  right  to  grant  a  corporate  franchise  belongs 
to  Legislative  power,  as  being,  in  this  respect,  the  entire 
representative  of  the  sovereignty  of  the  people ;  yet  not- 
withstanding it  is  thus  rightfully  to  be  regarded  as  falling 
within  the  grant  of  Legislative  power,  it  cannot  be  exer- 
cised, as  in  general  legislation,  to  enact  and  repeal  at  pleas- 
ure. In  one  sense,  an  Act  of  incorporation  is  a  law ;  but 
in  another,  it  is  only  a  grant,  by  the  whole  people,  of  cer- 
tain powers,  rights,  privileges,  and  immunities,  to  a  part  of 
the  people.  It  is  a  law,  inasmuch  as  it  conscitutes  a  rule  of 
action,  by  which  the  corporators  and  all  the  community, 
are  to  be  governed  in  relation  to  the  body  politic  and  corpo- 
rate. But,  as  between  the  State  and  the  corporators,  it  is  a 
grant  of  certain  powers,  rights,  privileges,  and  immunities, 
which,  by  the  Act  of  incorporation,  pass  out  of  the  State, 
and  are  vested  in  the  corporation  ;  and  can  only  be  forfeit- 
ed by  a  breach  of  the  implied  condition  on  which  the  grant 
is  made,  misuser  or  nonuser  ;  *^iu  which  case  the  law  judges 
that  the  body  politic  has  broken  the  condition  on  which 
it  was  incorporated,  and,  therefore,  the  incorporation  is 
void."  I  Blac.  Cora.  485.  The  2d  Sec.  of  the  9th  Art. 
of  the  Constitution  of  So.  Ca.  provides  that  '^  no  freeman 
of  this  State  shall  be  taken,  or  imprisoned,  or  disseized  of 
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his  freehold,  liberties  or  privileges,  or  outlawed,  or  exiled, 
but  by  the  judgment  of  his  peers  or  by  the  law  of  the  land : 
nor  shall  any  bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  obligation  of  contracts,  ever  be  passed  by  the 
Legislature  of  this  State.** 

A  body  politic  and  corporate  is  not,  it  is  true,  a  freeman, 
within  the  words  of  this  section  ;  yet  it  is  composed  of 
freemen^  who  are  entitled  to  all  the  privileges  conferred 
upon  fhem  by  the  Act  of  incorporation,  andof  these  they  can- 
not be  disseized  but  by  the  judgment  of  their  peers,  or  by 
the  law  of  the  land  ;  and  of  cimrse  the  corporation  can 
only  be  forfeited  or  deprived  of  any  of  its  privileges  in  the 
same  way. 

Judge  Kent,  in  the  2d  volume  of  bis  Commentaries,  p.  244, 
thus  sums  up  the  doctrine  of  visiting  corporations  :  "The 
better  opinion  seems,  however,  to  be,  that  any  corporation 
chargeable  with  trusts  may  be  inspected  and  controled  and 
held  accountable  in  chancery  for  an  abuse  of  such  trusts. 
With  that  exception,  the  rule  seems  to  be  that  all  corpora- 
tions  are  amenable  to  the  courts  of  law ;  and  then  orUy  ac- 
cording to  the  course  of  the  common  lawj  for  nonuser  or 
misuser  of  their  franchises  " 

It  would  hence  seem  that,  both  by  the  constitution  and 
the  common  law,  a  corporation  can  only  be  deprived  of  its 
powers,  rights,  privileges,  and  immunities,  by  a  judgment 
of  forfeiture,  obtained  according  to  the  law  of  the  land. — 
By  this,  I  understand  a  trial  had,  and  a  judgment  pro- 
nounced, in  the  court  of  law  of  this  State. 

From  these  views,  we  are  constrained  to  pronounce  and 
declare  the  Act  of  the  General  Assembly,  ''  to  incorporate 
the  Medical  College  of  South  Carolina,"  passed  on  the  17th 
of  December,  1831,  unconstitutional. 

The  motion  to  reverse  the  decision  of  the  Judge  below, 
is  granted  ;  and  leave  is  given  to  the  relators  to  file  the 
information  in  the  nature  of  a  quo  warranto. 

JoHNsoN|  J.  concurred. 


Sears  Hubble  vs.   Dutargue  Fo^ar^iey  and  Eliza  A,  his 
wife^  ex*or,  and  exHx*  of  DavidlSealy^  deceased. 

Where  a  widow,  af^er  the  death  of  her  hushand,  kept  and  used  a 
horse  which  belonged  to  him,  for  about  one  year,  and  then  suffered 
him  to  estray,  whereby  he  was  lost,  held^  that  she  was  liable  as  ex- 
ecutrix dt  son  tort 

Where  a  woman  becomes  liable  as  executrix  dt  son  iorij  and  af- 
terwards marries,  she  and  her  husband  may  be  sued  as  executrix 
andexetutor. 

A  recovery  against  one  as  executor  di  son  iort^  where  the  pleas 
are  the  general  issue,  and  ne  unques  executor  only,  is  for  the  whole 
debt,  and  not  merely  for  the  value  of  the  'assets  proved  to  have  been 
intermeddled  with. 

Averments,  in  a  suit  against  the  drawer,  on  a  bill'  of  exchange,  of 
presentment,  refusal  and  notice^  are  sustained  by  proof  of  present- 
ment, refusal,  and  thai  ihk  drawee  had  nojunds, 

A  bill  of  exchange  is  good  without  the  words  for  value  reeetved^ 
and  in  declaring  thereon,  it  is  not  necessary  to  allege  or  prove  a  con- 
sideration. 

Be/ore  Gantt,  J.  at  Charleston^  Map  Term^  1831. 

This  was  an  action  of  assunapsit  on  a  promissory  note, 
dated  the  4th  April,  1828,  and  on  an  order  drawn  by  Da- 
vid Sealy  in  favor  of  one  Hamblin,  and  by  him  transferred 
to  the  plaintiff.  The  declaration  averred  that  the  order 
was  presented  to  the  drawee — that  he  refused  to  accept — 
and  that  notice  was  given  to  the  drawer.  The  defendants 
pleaded,  1st.  non  assumpsit ;  2d.  ne  ungues  executors.  Da- 
vid Sealy  died  in  July  or  August,  1828 ;  the  defendant, 
Mrs.  Fogartie,  was  his  widow.  The  note  was  duly  pro'^'ed ; 
the  drawer's  signature  to  the  order,  that  it  was  presented 
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to  the  drawee  and  he  refused  to  accept,  the  indorsement 
by  Hamblin,  and  that  the  drawee  had  no  funds  of  the 
drawer's  in  his  hands,  were  also  proved.  To  shew  that 
Mrs.  Sealy,  before  her  intermarriage  with  Fogartie,  bad 
made  herself  liable  as  executrix  de  son  tort,  it  was  proved, 
amongst  other  things,  that  Sealy,  at  the  time  of  his  death, 
owned  a  valuable  horse,  which  he  had  bought  in  May  or 
June,  1827,  at  the  price  of  $180  or  $200 ;  that  Mrs.  Sea- 
ly took  possession  of,  ^nd  kept  and  used  this  horse,  for 
more  than  a  year  after  the  death  of  Sealy  ;  that  he  finally 
strayed  from  her  possession  and  was  sold  in  Charleston  as 
an  estray.  This  action  was  commenced  in  April,  1830. 
No  letters  of  administration  of  the  estate  of  Sealy  had 
been  taken  out  before  its  commencement.  His  Honor,  the 
presiding  Judge,  submitted  the  case  to  the  jury,  who  found 
for  the  plaintiff,  and  the  defendants  appealed,  on  the 
grounds, 

1.  Because  the  jury  ought  to  have  found  for  the  de- 
.  fendants,  on  the  issue  made  by  the  second  plea. 

2.  Because  the  evidence  did  not  sustain  the  declaration 
relative  to  the  order. 

3.  Because  the  intermeddling  with  Sealy's  estate  was 
wholly  con6ned  to  his  widow  during  her  widowhood,  and 
that  was  no  proof  that  Fogartie  was  executor  de  son  torty 
as  the  verdict  establishes. 

4.  Because  the  liability,  if  any,  cannot  be  extended  be- 
yond the  amount  of  property  actually  intermeddled  with, 
and  that  should  be  fixed  by  the  jury. 

6.  Because  the  verdict  is  contrary  to  law  and  evidence. 

Hunt^  for  the  motion. 
Petigru,  contra. 

Curioy  per  O^Nball,  J.  The  question,  what  consti- 
tutes an  executor  de  son  tort  i  is  a  question  of  law  ;  bat, 
like  all  other  legal  questions  depending  upon  facts,  the  ju- 
ry must  apply  them  to  the  law  of  the  case.  As  where  one 
possesses  himself  of  the  goods  of  the  decciased,  for  the 
purpose  of  taking  care  of  them,  the  jury  must  find  these 
iacts  to  be  true  before  they  can  discharge  the  defendant 
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from  the  responsibility  arising  from  his  possession.  Gen- 
erally, any  act  of  intermeddling  which  an  executor  can 
rightfully  do,  such  as  collecting  the  assets,  selling  the  pro- 
perty, and  paying  the  debts ;  or  any  act  which  usually 
evinces  a  legal  control,  as  using  the  property  as  one's  own, 
or  wasting  it,  is  sufficient  to  constitute  an  executor  de  son 
tort.  If  a  person  take  possession  of  the  goods  of  a  de- 
ceased, with  a  view  to  take  care  of  them,  and  negligently 
lose  them,  or  suffer  them  to  be  destroyed,  he  would  be  lia- 
ble as  executor  de  «on /or^  These  rules  are  sufficient  to 
establish  the  liability  of  the  defendants.  Mrs.  Fogartie 
was  in  possessiori^of  a  horse  belonging  to  the  deceased  ; 
she  used  him  as  her  own  for  upwards  of  a  year,  suffered 
him  to  estray,  and  did  not  even  atten^pt  to  reclaim  him. 
Her  use  of  the  horse  would,  in  itself,  constitute  her  an 
executrix  de  son  torty  but  when  to  that  is  added  the  fact, 
that  by  her  negligence  that  muchof  the  assets  of  (he  es- 
tate has  been  wasted,  there  can  be  no  doubt  of  her  liabili- 
ty. If  she,  while  a  feme  sqIc,  made  herself  an  executrix 
de  son  torty  it  follows  that  she  and  her  husband  are  liable 
in  this  action.  For  the  tort  of  the  wife  before  coverture, 
as  well  as  after,  the  husband  is  liable  in  an  action  against 
both.  If  this  was  not  so,  the  marriage  of  the  wife  would 
discharge  her  from  any  legal  liability  for  her  tortious  acts 
before  marriage.  The  act  of  the  party  committing  a 
wrong,  cannot,  of  itself,  have  this  effect.  But  the  legsl 
presumption  arising  from  the  intermeddling  of  the  wife 
while  sole,  is,  that  she  was  rightfully  executrix  ;  and  upon 
this  legal  presumption,  the  action  is  brought  against  hus- 
band and  wife,  as  executor  and  executrix.  If  she  had 
been  rightfully  executrix,  it  would  not  be  pretended  that 
the  husband,  during  coverture,  was  not  liable  to  the  extent 
of  the  assets  in  her  hands  as  executrix.  For  her  acts  as 
executrix  de  son  tort,  he  is  also  liable.  Upon  the  plea  of  ne 
unques  executors,  the  question  how  far  the  defendants 
were  liable,  could  not  arise.  The  issue  was,  are  the  de- 
fendants executor  and  executrix  1  That  depended  upon 
the  fact,  whether  the  wife,  while  sole,  had  so  intermed- 
dled with  the  estate,  as  to  make  her  executrix  in  her  own 
wrong.     Any  act  of  intermeddling,  amounting   to  an  ap- 
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propriation  of  the  goods  of  the  deceased  to  her  own 
use,  established  that  issoe.  The  extent  of  her  liabil- 
ity as  executrix,  could  only  be  tested  by  a  plea  of  plene 
administravit  or  plene  ddministravit  prcBter.  Neither 
of  these  pleas  being  pleaded,  and  the  pleas  of  non  as- 
sumpsit and  ne  unques  executors  being  found  against  the 
defendants,  the  plaintiff  was  entitled  to  a  judgment  for  his 
damages,  to  the  amount  of  the  note  and  order  and  in- 
terest. 

The  objection  to  the  recovery  on  the  order  is,  that  "  the 
evidence  did  not  sustain  the  declaration  relative  to  the  or- 
der.^' I  have  looked  intp  the  declaration,  an()  I  cannot 
discover  any  differepce  between  the  allegata  and  the  pro- 
bata.  The  order  and  indorsement  are  correctly  described, 
with  (he  usual  averments  of  being  presented  for  payment, 
refusal  to  accept,  and  notice  to  the  drawer.  The  evidence 
establishes  the  drawer's  cmd  endorser's  signatures,  and  that 
,  the  order  was  presented  and  refused  to  be  accepted,  and 
that  the  drawee  had   no   funds  in   his  hands  belonging  to 

'  the  drawer.  This  dispensed  with  the  necessity  of  notice 
to  the  drawer  ;  for  having  no  funds  upon  which  he  could 
draw,  he.  cannot  be  injured  by  not  bein?  informed  that  his 
order  was  refused  acceptance.  The  case  of  Treadway 
vs.  Nicks  4*  Johnsohj  3  McC.  196,  establishes  the  general 
rule,  that  where  the  defendant  drew  an  order  in  favor  of 
the  plaintiff,  the  plaintiff  must  allege  and  prove,  in  a  suit 

.  against  the  drawer,  that  he  presented  the  order,  and  that  it 
was  not  accepted,  or  that  it  was  accepted  but  not  paid,  and 
that  the  defendant  had  notice  of  the  non-acceptance,  or 
non-payment.  This  general  rule  was  enough  for  the  de- 
cision of  that  case ;  and  the  exception,  ''  that  where  the 
drawer  has  no  funds  in  the  hands  of  the  drawee,  it  is  not 
necessary  to  give  him  notice  of  the  non-acceptance,"  was 
not  noticed.  Another  part  of  the  decision  of  that  case, 
that  a  note  without  the  words  "  for  value  received,"  will 
not  support  a  description  of  one  "  for  value  received,"  was 
relied  on  in  the  argument.  That  was  a  clear  variance  be- 
tween the  proof  and  description,  but  it  cannot  apply  to 
this  case,  for  there  is  no  such  variance  between  the    order 
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in  evidence  and  that  described  in  the  declaration.  It  is  de- 
scribed as  it  really  is.  If  the  idea  is,  that  it  is  not  a  good  bill 
of  exchange  without  the  words,  for  value  received,  that  is 
clearly  a  mistake  ;  for  any  positive  and  unconditional  order 
for  the  payment  of  a  certain  sum  of  money,  is  a  bill  of  ex- 
change. If,  however,  the  argument  is,  that  without  the 
words,  for  value  received,  it  is  necessary  to  allege  and  prove 
a  consideration,  it  proceeds  upon  a  mistaken  notion  of  the 
law.  Every  parol  contract^  at  common  law,  required  a 
consideration  to  be  alleged  and  proved,  but  to  this  rule 
bills  of  exchange  and  promissory  notes  are.  exceptions ; 
they  furnish  in  themselves  an  implied  legal  consideration, 
which  throws  upon  the  drawer  or  maker  the  burthen  of 
proving  a  want  of  consideration. 

The  motion  for  a  new  trial  is  dismissed. 

Johnson,  J.  concurred. 
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William  S.   Thomson  and  James  H.    Smithy  TVusteeSj 

vs.  Peter  Gaillard. 

A  grant,  incladiDg  whhin  its  lines  some  elder  grants,  is  not  void, 
under  the  Act  of  1787,  as  a  grant  of  surplus  land. 

Where  a  testator  directs  that  his  lands  be  sold  by  his  executors, 
and  the  proceeds  applied  to  the  payment  of  his  debts,  and  the  balance 
equally  divided  between  his  wife  and  children,  the  fee  in  the  lands, 
until  sale  by  the  executors,  descends  to  the  heirs  of  the  testator. 

The  purchaser  of  an  infant's  title  to  lands  is  in  no  worse  situation 
than  the  infiint  was ;  if,  therefore,  the  infant's  title  is  not  barred  by 
the  statute  of  limitations,  at  the  time  of  the  sale,  the  purchaser's  is 
not 

The  minority  of  one  of  several  co-tenants  of  land  will  protect  the 
title  of  the  others  against  the  operation  of  the  statute  of  limitations. 

The  proper  mode  of  proving  an  extract  from  the  journals  of  either 
branch  of  the  Legislature  is  by  the  certificate  of  the  clerk  who  keeps 
the  journal. 

Before  Gantt,  J.  at  Charleston,  May  Term^  1831. 

This  was  an  action  of  trespass  to  try  titles  to  a  tract  of, 
four  thousand  acres  of  land,  granted,  on  the  4th  December, 
1786,  to  Col.  William  Thomson.  In  1796,  Col.  Thomson, 
by  his  last  will  and  testament,  duly  executed,  devised  as 
follows  :  <'  I  will  and  devise  that  all  the  rest  and  residue 
of  my  estate,  both  real  and  personal,  be  sold  by  my  exec- 
utors, and  that  the  money  arising  from  such  sale,  toother 
with  my  outstanding  debts,  be  appropriated,  in  assistance 
to  the  provision  herein  before  made,  to  the  payment  of  my 
debts  ;  and  the  balance  to  be  equally  divided  between  "  my 
wife  and  children,  *'  to  them  and  to  their  heirs  forever." 
"  Lastly,  I  do  nominate,  constitute  and  appoint  my  wife, 
Eugenia  Thomson,  and  my  sons,  William  lUissel  Thomson, 
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and  John  Paul  Thomson,  executors  to  this,  my  last  will 
and  testament."  The  land  in  dispute  was  part  of  the  rest 
and  residue  of  his  estate.  John  Paul  Thomson  qualified 
as  executor,  and  died,  leaving  a  will,  in  which  he  appoint- 
ed Caroline  Thomson,  his  widow,  executrix,  and  William 
R.  Thomson  executor.  Caroline  Thomson  qualified  as  ex- 
ecutrix, and  afterwards  intermarried  with  Dr.  Jean  Louis 
Raoul ;  and,  in  1832,  a  bill  filed  by  EInathan  Haskell, 
Charles  B.  Cochran,  Bourdieu,  Chollet  and  Bourdieu,  against 
Jean  Louis  Raoul,  and  Caroline,  his  wife,  was  beard  be- 
fore Judge  Gaillard,  who  decreed  that  this  tract  of  land 
be  sold  for  the  payment  of  certain  debts  of  Col.  Thomson, 
(see  2  Tread.  852,  873.)  At  the  sale,  made  in  pursuance 
of  this  decree,  Dr.  Raoul  was  the  purchaser,  and,  on  the 
4th  May,  1824,  the  commissioner  executed  to  him  a  deed  of 
conveyance  for  the  land.  On  the  4th  May,  1824,  Dr. 
Raoul  executed  his  last  will  and  testament,  by  which  he 
devised  the  whole  of  his  estate  to  his  wife,  Caroline,  and 
appointed  her  executrix.  AAer  his  death  she  qualified  as 
executrix,  and,  on  the  4th  February,  1826,  conveyed  the 
land  in  dispute  to  tl^e  plaintiffs,  in  trust.  This  action  was 
commenced  on  the  17th  September,  1829.  The  location 
and  trespass  were  proved. 

For  the  defendant,  several  grants,  covering  parts  of  the 
land  in  dispute,  were  given  in  evidence,  some  of  which, 
covering  about  one-eighth  of  the  tract,  were  older  than  the 
grant  to  Col.  Thomson.  In  Col.  Thomson's  grant,  no 
mention  was  made  of  these  elder  grants.  A  continued 
adverse  possession,  for  about  thirty  years,  in  the  defendant 
and  those  under  whom  he  claimed,  commencing,  however, 
after  the  death  of  Col.  Thomson,  was  proved.  Theodore 
L.  Gourdin  testified  that  a  petition  had  been  presented  to 
the  Legislature,  in  relation  to  this  land,  by  John  Paul 
Thomson,  and  that  he,  the  witness,  had,  with  the  clerks 
of  both  houses  of  the  Legislature,  searched  for  this  peti- 
tion, and  it  could  not  be  found.  John  N.  Davis  was  then 
permitted  to  testify  for  the  defendant,  that,  at  the  request 
of  the  defendant,  he  searched  the  journals  of  the  Senate 
for  this  petition,  as  far  back  as  '94.  **  He  could  not  find 
thereon  more  than  witness  took  from  the  journals  of  1801, 
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of  which  the  paper  in  court  is  a  copy,  taken  in  witness' 
own  hand  writing.  The  paper  was  then  read,  showing 
^  That  John  Paul  Thomson's  petition,  to  take  out  a  grant 
of  land,  had  been  referred  to  a  committee.'  Witness  did 
not  search  the  bundles  of  petitions  :  he  only  searched  the 
journals,  to  see  what  had  been  done.  There  was  no  entry 
of  what  became  of  the  petition." 

For  the  plaintiffs,  in  reply,  continued  minorities,  in  the 
heirs  of  Col.  Thomson,  down  to  the  time  of  the  trial,  was 
proved. 

His  Honor,  the  presiding  Judge,  thought  Col.  Thomson's 
grant  a  grant  of  surplus  lands,  to  which  the  Act  of  1787, 
F.  L.  428,  applied.  He  charged  the  jury,  that  the  title, 
which  Dr.  Raoul  purchased  at  the  commissioner's  sale, 
was  not  protected  from  the  operation  of  the  statute  of  lim- 
itations, by  the  minorities  in  Col.  Thomson's  heirs  :  that 
on  the  death  of  Col.  Thomson,  the  title  to  the  land  did  not 
descend  to  his  heirs,  but  either  passed,  under  the  will,  to 
his  executors,  or  remained  in  abeyance  until  the  sale  by 
the  commissioner  ;  and  that  it  was  immaterial,  so  far  as 
the  right  of  the  defendant  to  hold  by  possession  was  con- 
cerned, whether  the  fee  passed,  under  the  will,  to  the  ex- 
ecutors, or  whether  it  remained  in  abeyance. 

The  jury  found  for  the  defendant,  and  the  plaintifls  ap- 
pealed, on  the  ground  of  error  in  the  instructions  of  the 
presiding  Judge,  and  because  the  extract,  taken  from  the 
journals  of  the  Senate,  was  erroneously  received  as  evi- 
dence. 

Curia,  per  O'Neall,  J.  The  first  objection  to  the 
plaintiffs'  title,  which  appears  to  have  been  sustained  by  the 
presiding  Judge,  in  his  charge  to  the  jury,  is,  that  the  grant 
of  4000  acres,  dated  4th  December,  1786,  was,  under  the 
provisions  of  the  Act  of  1787,  void,  as  a  grant  of  surplus 
lands.  The  Act  is  as  follows  :  '^  That  all  grants,  which 
have  been  obtained  by  any  person  or  persons,  for  lands, 
situate,  lying  and  beinsr  within  the  lines,  buttings  and 
boundings  of  former  plats  and  grants,  which  are  commonly 
known  by  the  name  of  surplus  lands,  (except  where  the 
grant  of  such  surplus  land  hath  been  made  to  the  proprie- 


Gharlbston,  March,  1832.  421 

tor  of  such  granted  land,)  be,  and  they  are  hereby  de- 
clared to  be,  made  null  and  void,  to  all  intents  and  purposes 
whatsoever,  and  as  if  the  same  had  never  been  granted." 
P.  L.  428.  The  Act  clearly  defines  what  it  means  by  a 
surplus  grant,  to  be  a  grant  within  the  lines  of  an  elder 
one.  It  was  intended  to  remedy  what  was  supposed  to  be 
susceptible  of  abuse,  the  procuring  junior  grants  for  so 
much  of  granted  land  as  exceeded  the  quantity  mentioned 
in  the  grant,  but  which  was  included  withm  its  lines,  but- 
tings, and  boundaries.  Such  an  Act  was  wholly  unneces- 
sary, for  the  first  grant  clearly  conveyed  the  whole  of  the 
land  included  within  the  lines,  to  the  grantee,  and  the 
junior  grant  was  void,  hecause  the  grant  had  nothing  to 
operate  on  and  convey.  The  grant,  in  this  case,  is  not 
within  the  "  lines,  buttings  and  boundaries  of  former  plats 
and  grants,"  and  cannot  be  a  grant  of  surplus  lands.  It 
includes,  within  its  lines,  some  elder  grants :  and  it  must 
have  been  by  confounding  the  Act  of  1794,  1  Faust,  332, 
with  the  Act  of  1787,  that  any  doubt  could  ever  have  been 
entertained   about  the  validity  of  the  the  plaintiffs'  grant. 

Under  the  Act  of  1794,  the  inclusion  of  granted  lands, 
within  the  lines  of  a  junior  survey,  does  not  render  the 
grant  void  at  law.  It  is  still  good  for  so  much  of  the  land 
as  was  vacant  at  the  time  it  issued.  Huggins  vs.  Brewer, 
2  Bail.  25. 

The  next  question  which  arises  in  the  case,  is,  whether 
the  fee  of  the  land  in  dispute  descended  to  the  heirs  at 
law  of  Col.  William  Thomson,  or  whether  it  passed, 
under  his  will,  to  his  executors.  There  can  be  no  neces- 
sity to  reason  about  this  question.  It  was  decided,  on  the 
construction  of  the  will  of  Col.  Thomson,  in  the  case  of 
Haskell  vs.  House,  1  Tread.  106,  that  the  fee  in  the  lands 
now  in  dispute,  was  in  his  heirs,  and  not  in  his  executors  ; 
and  in  an  exactly  analogous  case,  Ferguson  vs.  King,  2 
N.  and  McC.  588,  it  was  held  that  the  fee  was  in  the  heirs, 
and  not  in  the  executors.  So  that,  if  any  point  can  be  so 
settled  as  nAt  to  be  even  open  for  argument,  it  would  seem 
to  be  the  one  under  consideration.  The  land,  it  appears, 
was  sold  as  the  property  of  Col.  Thomson,  under  a  decree 
in  Equity,  in    the   case  of  Elnathan    Haskell,  Charles  B. 


422  Thomson  vs.  GuLLARa 

Cochran,  Bourdieu,  ChoUet  and  Bourdieu,  vs.  Jean  I^nis 
Raoul,  and  Caroline,  his  wife,  executrix  of  John  Paul 
Thomson,  who  was  the  executor  of  Col.  Thomson.  It 
seems  to  have  been  supposed,  on  the  trial  below,  that  the 
purchaser  at  this  sale  could  not  protect  his  title  against  a 
previous  adverse  possession,  by  the  minorities  of  the  heirs 
of  the  grantee.  I  am  at  a  loss  to  perceive  the  reason  why 
the  purchaser  of  an  infant's  title  should  take  a  worse  title 
than  the  infant  had.  If  the  legal  estate  in  the  lands  was 
in  the  heirs  of  Col.  Thomson,  and  that  has  passed  by  the 
sale,  to  the  purchaser,  I  should  think  that  he  was  placed, 
by  his  purchase,  exactly  in  their  situation.  That  the  sale, 
under  the  decree,  effectually  passed  •  the  estate  of  the  heirs, 
cannot  admit  of  a  doubt.  The  claim,  for  which  it  was 
ordered  to  be  sold,  was  against  the  estate  of  the  grantee, 
and  to  that  suit,  the  executor  and  executrix  of  his  execu- 
tor, were  parties. 

The  sale  of  the  land  under  the  decree  was,  therefore, 
the  same  as  if  a  judgment  had  been  recovered  at  law 
against  the  executor  of  the  grantee,  and  it  had  been  sold 
under  execution.  Such  a  sale  has  been  ruled  to  convey 
the  estate.  It  appeared  that  Col.  Thomson  died  in  1796  ; 
one  of  his  heirs,  Eugenia  Lewis,  was  about  six  years  old 
at  the  time  of  his  death.  She  was  about  seventeen  years 
old  at  the  death  of  her  uncle,  Col.  Wm.  R.  Thomson,  in 
1807,  who  was  one  of  the  sons  and  heirs  of  the  grantee. 
He  left  seven  children,  one  of  whom,  Caroline,  was  in  her 
fifth  year  at  his  death,  and  w€is  in  her  twenty-fifth  year  at 
the  death  of  one  of  his  sons  and  heirs,  John  L.  Thomson, 
in  1828,  who  left  three  children  who  are  still  minors. 
From  this  statement.  It  appears  that  for  no  period  of  five 
years  from  the  death  of  Col.  Thomson,  were  all  of  his 
heirs  of  ftill  age  ;  and  the  question  which  arises,  is,  could 
the  statute  of  limitations  run  against  their  title  in  favor  of 
persons  in  possession  of  the  land,  unde^  color  of  title  1 
Ever  since  my  first  acquaintance  with  the  administration  of 
justice  in  this  State,  it  was  the  settled  opinion  of  the  b^nch 
and  the  bar,  that  the  minority  of  one  of  several  co-tenants, 
would  prevent  the  operation  of  the  statute  of  limitations ; 
and  I  am  satisfied  that  opinion  is  well  founded  in  principle. 
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independant  of  its  authority  as  a  rule  long  acted  upon.  The 
individual  interest  of  co-heirs  or  distributees  in  land,  is 
co^xtensire  with  the  whole  of  it.  They  cannot  be  de- 
prived of  that  general  or  common  interest,  but  by  parti- 
tion. Each  are  entitled  to  the  possession  of  the  whole ; 
and  as  against  a  trespasser  in  the  action  of  trespass  to  try 
titles,  which  any  one  of  them,  according  to  the  decisions 
in  this  State,  can  maintain,  upon  a  recovery  being  had, 
would  be  entitled  to  the  writ  of  habere  fctcias  possessio- 
nem of  the  whole  tract.  For  the  recovery  of  an  undivi- 
ded interest  in  the  whole,  would  entitle  the  plaintiff  to 
possession  according  to  the  recovery,  and  that  must  be  a 
possession  of  the  whole.  The  right  of  entry  cannot  be 
confined  to  any  part,  but  extends  to  all  and  every  part. 
By  the  Act  of  1788,  P.  L.  .455,  infants  are  allowed  6  years 
after  attaining  to  full  age  to  prosecute  their  right  or  title 
to  lands.  As  against  an  infant,  the  bar  of  the  statute 
could  not  be  effectual  until  this  disability  was  removed, 
and  he  had  attained  to  the  age  of  twenty-six  years.  At 
any  time  during  his  minority,  and  until  five  years  after 
full  age,  he  has  the  legal  right  of  entry  on  the  land.  If 
the  right  of  entry  of  any  one  of  the  co-heirs  remains,  the 
legal  title  of  the  land  is  not  defeated ;  and  it  follows,  that 
if  it  may  operate  to  evict  a  trespasser  from  the  whole  of 
the  land,  no  title  can  be  acquired  by  possession.  I  con- 
fess, that  {he  strongest  reason  why  the  statute  cannot  run 
against  co-tenants,  where  one  of  them  is  a  minor,  has 
been  taken  away  in  the  case  of  co-heirs,  by  the  anomalous 
practice  allowed  in  this  State,  of  permitting  one  of  seve- 
ral co-heirs  to  maintain  the  action  of  trespass  to  try  title. 
If  the  rule  had  remained,  that  all  the  co-tenants  must  join 
in  the  action,  the  minority  of  one,  disabling  him  from  su- 
ing, would,  of  course,  in  legal  contemplation,  prevent  the 
commencement  of  an  action  until  the  disability  was  removed* 
But,  notwithstanding  this  practice  seems  to  treat  the  in- 
heritance as  being  ■  susceptible  of  separate  assertion,  yet  it 
was  not  followed  up  by  any  rule,  that  the  interest  of  each 
should  be  regarded  as  separate,  in  fact  or  in  law,  so  as 
that  each  should  be  successively  barred  as  they  attained 
to  the  age  at  which  the  statute  would  operate  against  them. 


424  Thomson  vs.  Gaillard. 

if  each  was  seized  in  severalty.  Notwithstanding  one 
may  maintain  a  separate  action,  yet  all  may  join  ;  and  this 
shews  that  the  rule  of  practice  was  one  of  convenience 
merely,  and  was  not  intended  to  operate  so  as  to  make 
each  interest  an  interest  in  severalty.  The  seisin  of  the 
co-heirs  is  in  the  whole  tract,  and  their  title  is  one  ;  and 
if  the  statute  cannot  defeat  it  bls  agc^inst  all,  it  cannot 
against  none.  I  am  sensible  that  this  rule  may  operate 
hardly  in  some  cases.  Ft)r  it  is  possible,  even  for  half  a 
century,  that  successive  minorities  may  prevent  a  posses- 
sory title  from  teing  perfected.  But  in  a  question  of  pro- 
perty, fixed  and  acknowledged  rules,  not  only  known  to 
the  bar,  but  even  to  the  whole  community,  and  under 
which  they  both  acquire  and  hold  estates,  ought  not  to 
be  changed  by  the  courts.  Their  decisions  are  to  govern 
and  apply  to  not  only  transactions  hereafter  to  arise,  but 
those  which  have  been  long  past.  A  judicial  decision  is 
the  declaration  of  what  the  law  is,  and  not  what  it  shall 
hereafter  be.  It  belongs  to  the  legislature  to  make  the  law, 
and  to  them,  therefore,  this  rule,  if  it  ought  to  be  changed, 
must  be  committed.  In  the  case  of  King  ads.  Ferguson^ 
2  N.  &  McC.  588,  the  testator  died  in  1786  ;  the  plaintiflSi 
proved  that  they  were  the  sons  and  children  of  sons  of 
the  testator,  and  that  amongst  them  there  had  been  a  con- 
tinued minority.  The  case  was  tried  in  1820;  the  de- 
fendant had  been  in  possession  twelve  years,  lyider  color 
of  title.  In  the  report  of  the  case,  it  does  not  appear  that 
any  question  as  to  the  statute  of  limitations  was  made ; 
but  I  presume  that  it  was  one  of  the  grounds  to  which 
Judge  Richardson  alludes  when  he  says :  '^  There  were 
several  other  grounds  taken  at  the  trial,  and  contained  ia 
the  notice  for  a  new  trial,  but  being  obviously  untenable, 
were  not  relied  on  in  the  argument."  Even  if  the  ground 
was  not  taken,  in  a  case  where  some  of  the  plaintifis  must 
have  been  of  age  for  more  than  twenty  years,  it  is  pretty 
conclusive  evidence  that  the  rule,  that  the  minority  of  any 
one  of  the  co-heirs  would  prevent  the  operation  of  the 
statute,  was  considered  by  the  bar  of  the  middle  circuit 
(of  whom  it  may  be  justly  said,  that  a  question  which  ad- 


Charleston,  March,  1832.  425 

mits  of  any  doubt,  is  never  suffered  to  escape  their  inves- 
tigation,) as  too  well  settled  to  be  shaken. 

The  extract  from  the  Journals  of  the  Senate,  made  by 
Mr.  Davis,  and  given  in  evidence,  was,  I  think,  inadmissi- 
ble. The  clerks  of  the  Senate  and  House  of  Representa- 
tives are  the  keepers  of  their  respective  records ;  and  an 
extract  from  the  jotirnals  of  either  House,  to  be  evidence, 
must  be  certified  by  the  clerk.  If  that  had  been  done  on 
this  occasion,  and  the  search  made  for  the  petition  being 
proved,  and  that  it  was  not  found  upon  the  files  of  the 
house  to  which  it  was  addressed,  the  extract  from  the  jour- 
nals would  have  been  the  next  best  evidence  of  its  exis^ 
tence,  and  would  have  been  admissible.  But  the  extract 
not  bein^  certified  by  the  clerk,  was  no  evidence  that  there 
was  any  such  entry  on  the  journals. 

The  motion  for  a  new  trial  is  granted, 

Johnson,  J.  concurred. 
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Where  a  purchaser  of  land,  discovering  that  a  pan  of  the  tract  is 
vacant,  takes  out  a  grant  therefor,  he  can  claim,  from  the  vendor, 
not  the  value  of  the  vacant  land,  but  only  the  expenses  incurred  in 
procuring  the  grant  (a) 

« 

This  was  an  action  of  assumpsit,  on  a  note  for  the  bal- 
ance  of  the  purchase  money  of  a  tract  of  land.  The  de- 
fence was,  that  the  plaintiff  was  not  the  owner  of  part  of 
the  land  sold. 

It  appeared  in  evidence,  that  a  part  of  the  land  was  with- 
in the  reputed  lines  of  an  older  grant,  and  part  was  said 
to  be  vacant ;  for  which  the  defendant  had,  since  the  pur- 
chase, taken  out  a  grant  in  his  own  name.  For  the  plain- 
tiff it  was  insisted,  and  the  presiding  Judge  so  charged  the 
jury,  that  the  defendant  could  claim  a  deduction  for  no  more 
than  it  had  cost  him  to  perfect  his  title,  which  was  the  ex- 
pense of  his  new  grant.  The  jury,  however,  allowed  him, 
as  appeared  by  their  verdict,  a  pro  rata  deduction  for  all 
the  land  not  included  in  the  plaintiff's  grant,  according  to 
the  surveyor's  plat :  and  the  plaintiff  appealed,  and  moved 
for  a  new  trial,  on  the  ground  that  the  verdict  was  contra- 
ry to  law. 

Evans ^  for  the  motion,  cited  Win  vs.  Executors  of  JoneSy 
I  N.  <ft  NcC.  431 ;  Pitcher  vs.  Livingston,  4  Johns.  R.  4. 
JLet^and  Wilkins^  contra. 


(a)  Vide  Moore  4*  Netbit  vs.  Lanham,  3  Hill,  299. 
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Curia^  per  Colcock,  J.  The  practice  of  our  courts, 
under  the  discount  law,  has  been  to  admit  of  such  defences 
as  the  present,  even  where  there  has  been  no  eviction  ; 
and  we  have  even  allowed  an  action  to  be  brought  to  re- 
cover the  purchase  money,  while  the  purchaser  remained 
in  the  undisturbed  possession  of  the  land. 

The  discount  law  was  intended  to  avoid  multiplicity  of 
suits,  and  to  save  the  expenses  of  unnecessary  litigation, 
and  it  is  a  species  of  equity  jurisdiction  incorporated  in  the 
common  law.  It  has  been  so  considered,  particularly  in 
cases  of  this  character.  Viewing  the  law  in  this  light,  I 
am  in  favor  of  the  motion  ;  for  what,  I  ask,  is  the  damage 
sustained  by  the  defendant,  in  consequence  of  the  defective 
title  ?  It  is  the  expense  which  he  has  been  at  in  perfecting 
it.  What  was  the  proper  course  of  conduct  to  be  pursued 
by  him,  when  he  found  that  the  grant  did  not  comprehend 
the  whole  of  the  land  sold,  as  had  been  supposed?  He 
should  have  informed  the  plaintiff  of  thiSf  and  called  on 
him  to  pjrfect  the  title,  or  he  should  hav^  given  up  the 
bargain.  He  came  to  the  knowledge  of  the  fact  by  being 
put  into  the  possession  of  the  plaintiff's  titles.  He  could 
never  have  known  it  by  any  other  means;  and  had  the 
plaintiff  not  sold  the  land  to  him,  he,  himself,  may  have 
made  the  discovery,  and  then  he  could  have  obtained  a 
grant. 

In  the  case  of  Scott  vs.  Woodsides^  (a)  decided  in  the 


(a)  Samuel  Seott  vs^  Thomas  Woodsides,  In  Equity,  Richland, 
February,  1818.  James,  Ch.  ComplaiDant  purchased  from  de- 
fendant a  tract  of  land,  for  which,  upon  payment  of  a  sum  of  money, 
he  received  the  following  writti  n  instrument:  !'  Received,  July  12th, 
1817,  from  Mr.  Samuel  Scott,  $1717.50,  in  part  payment  for  a  tract 
of  land,  containing  three  hundred  an  i  thirty-eight  acres,  more  or  less, 
at  $7  per  acre,  which,  when  paid,  L  will  make  the  said  Samuel  Scott 
good,  warranted  titles  to  said  land,  it  being  the  tract  or  plantation 
whe»eon  I  now  live."  The  bill  stages  that,  upon  a  re-survey,  there 
was  a  great  deficiency  in  the  number  of  acres  mentioned  in  the  above 
writing ;  that  the  sum  paid  was  more  than  sufficient  to  pay  for  the 
number  of  acres  actually  contained  in  the  tract,  at  the  rate  of  seven 
dollars  per  acre;  that  connplainant  has  applied  to  defendant  to  make 
him  a  good  title,  according  to  agreement ;  that  he  refuses,  and  com- 
plainant prays  specific  performance.  Defendant  answers,  admittioff 
the  contract  above  set  torth,  and  payment  of  the  money  mentioned 
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Court  of  Equity  by  Chancellor  James,  and  carried  to  the 
Court  of  Appeals,  (as  I  am  informed,  and  there  abandoned,) 
this  doctrine  was  maintained  ;  and  so  in  the  case  of  Seary 
vs,  Kirkpatrick^  1  Cooke  Rep.  211  ;  in  which  case  a  suit 
at  law  had  been  had  on  the  covenant,  and  a  verdict  re- 
covered against  the  defendant ;  he  then  applied  for  relief, 
and  an  injunction,  and  While,  Justice,  says :  "  If  a  man, 
under  a  belief  that  he  has  a  good  title  to  a  tract  of  land, 
sells,  and  either  conveys  or  stipulates  to  convey  it,  put- 
ting, at  the  same  time,  the  vendee  in  possession,  and  he,  dis- 
covering a  belter  title  in  some  other  person,  purchases  it, 
with  a  view  to  prejudice  the  vendor,  a  Court  of  Equity 
will  allow  the  purchase  as  made  for  the  benefit  of  the  ven- 
dor,  and  will  relieve  him  from  the  obligation  of  his  cove- 
nant,   on    his  paying   the    money,    with    interest,   which 


therein.  He  states  that  he  purchased  the  land  from  Timothy  Rives, 
as  containing  338  acres  ;  that  it  was  surveyed  by  one  Tucker,  found 
by  him  to  contain  that  quantity,  and  as  sucti,  defendant  sold  it  to  com- 
plainant ;  that  the  portion  of  the  tract  in  which  is  the  alleged  defi- 
ciency, was  a  part  of  the  purchase  from  Rives,  and  was  always  and 
generally  considered  to  belong  to  this  tract,  which  was  known  also 
to  complainant ;  that  complainant  never  gave  him  notice  of  the  al- 
leged deficiency,  nor  required  him  to  perfect  his  title,  antil,  as  de- 
fendant believes,  after  complainant  had  procured  a  grant  for  the 
same ;  that  he  is  willing  to  make  a  good  title  when  the  balance  is 
paid,  and  to  perfect  his  title  bv  obtaining  a  grant,  if  complainant  will 
withdraw  his,  or  otherwise,  he  is  willing  to  defray  all  complainant's 
expenses  in  procuring  his  grant 

The  evidence  for  defendant  proves  that  the  vacant  land,  which 
was  the  part  deficient,  was  always  thought  in  the  neighborhood  to 
be  a  part  of  the  tract  sold.  Upon  a  re-survey,  the  deficiency  was 
found  to  be  138  acres,  for  which  complainant  has  a  grant,  dated  4th 
August,  1817,  subsequent  to  the  date  of  the  receipt  above  set  forth, 
and  no  notice  has  been  proved  upon  defendant  of  the  above  deficien- 
cy, nor  requisition  to  perfect  his  title  before  the  grant  was  obtained. 

Although  this  case  has  been  called  a  novel  one,  and  is  in  fact  so, 
yet  we  find  in  the  books  a  quaint  adage  which  is  very  applicable  to 
It  In  these,  it  is  said,  that  a  party  calling  for  the  aid  of  the  court  of 
equity  for  a  specific  performance,  must  come  with  cleab  hands,  and 
if  it  appears  that  they  are  soiled  by  any  act  of  un&imess,  the  court 
will  reject  his  application.  The  present  case  may  be  fairly  tested 
by  this  r(ile ;  defendant  was  an  illiterate  man,  who  cannot  write, 
and  therefore  could  not  pry  much  into  either  surveys  or  titles  to 
land.  He  sold  complainant  a  tract  containing  a  certain  number  of 
acres ;  it  was  generally  reputed  to  contain  so  many,  and  he  himself 
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the  vendee  has  actually  advanced  in  purchasing  the  prefer- 
able title."  Now,  if  the  parties  aie  both  fairly  before  the 
court,  and  the  principle  can  be  applied  as  well  in  this  court 
as  in  the  court  of  Equity,  why  put  the  party  to  the  trouble 
and  expense  of  going  there?  Why  not  consider  it  as  an 
exception  to  a  general  rule,  arising  out  of  the  peculiar  cir- 
cumstances of  the  case  ?  As  we  suffer  the  contract  to  be 
split  into  parts,  and  allow  a  pro  rcUa  compensation  for  that 
which  is  lost,  it  seems  to  follow,  as  a  matter  of  course,  that 
when  the  part  lost  is  materially  better  or  worse,  that  a 
proper  allowance  must  be  made,  according  to  its  value. — 
The  doctrine  of  the  English  law,  being  wholly  changed  by 
our  practice,  we  must  adapt  the  principle  to  the  case^  as 
they  vary  ;  when  the*,  contract  is  rescinded,  there  is  no  dif- 
ficulty ;  the  damages  are  fixed,  as  in  the  case  in  the  English 

had  purchased  it  for  that  quantity.  There  was  do  unfairness  on  his 
part  But  coinplaiaant  went  upon  the  land  with  his  surveyor,  and 
found  a  part  reputed  to  be  defendant's,  to  be  vacant  What  step  ought 
complainant,  then,  as  purchaser,  to  have  taken  %  He  ought  unmedi- 
ately  to  have  given  him  notice  of  the  discovery  he  had  made,  that 
he  might  have  ^one  and  perfected  his  title  by  obtaining  a  grant,  or 
he  might  have  taken  the  grant  himself,  and  ofiered  dpfemlant  to  com- 
ply with  the  agreement,  upon  his  expenses  being  deducted.  Had  de- 
fendant refused,  this  court  would  have  granted  its  aid.  We  have  no 
cases  from  England  similar  to  the  present,  as  it  would  be  difficult  to 
find  vacant  land  there ;  yet  we  have  a  very  good  one,  in  point,  torn 
Tennessee,  where,  until  lately,  a  surveyor  had  never  stretched  a 
chain.  It  was  decided  in  the  Supreme  Court  of  Errors  and  Apjpeals 
there,  by  Mr.  Justice  White,  that  ^  if  a  man,  under  the  beUef  that 
he  has  a  good  title,  sells  land,  and  stipulates  to  convey,  putting  the 
vendee  in  possession,  and  he,  discovering  a  better  title,  purchases  it 
y>Uh  a  view  to  prejudice  the  vendor,  equity  will  view  the  purchase 
as  made  for  the  benefit  of  the  vendor,  through  the  agency  of  his 
vendee,  and  will  reUeve  the  vendor,  on  his  paying  the  money  and 
interest  which  the  vendee  has  advanced  to  purchase  up  the  titla 
This  court  ought  not  to  sanction  the  doctrine,  that  a  jpurchaser  is  au- 
thorize 1  to  pry  into  and  discover  defects  in  his  own  title,  with  a  view 
to  purchase  an  outstanding  claim  in  another,  and  thus  consider  him- 
self as  evicted,  when  he  might  have  enjoyed  the  land  but  lor  his 
own  conduct  Although  complainant  could  not  convey  at  the  time 
stipulated,  yet  this  court  will  relieve  against  time,  when  the  party 
has  sustained  no  injury,  or  where  it  can  be  compensated ;"  and-  Um 
court  decreed,  that  complainant  should  pay  the  expenses  of  procur- 
ing the  grant,  ^.,  and  the  defendant  to  be  perpetually  enjoined ; 
Storey  vs.  Kifkpatrick^  1  Cooke's  Rep.  211.    This  case  is  atnmg 
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court ;  but  where  a  partial  loss  is  sustained,  and  the  con^ 
tract  not  abandoned,  the  true  measure  of  damages  is  the 
value  of  the  part  lost,  or  that  which  the  vendee  pays  for  it. 
There  is  nothing  to  be  apprehended  in  applying  the  Equi- 
ty rule  in  such  a  case  as  this,  for  the  vendee  is  safe  ;  and 
if  not,  he  may  have  redress  hereafter.  The  motion  is 
granted. 

Johnson,  J.  concurred. 

NoTT,  J.  dissenting.  I  differ  in  opinion  with  my  breth- 
ren in  this  case.  It  is  a  well-settled  rule  of  law  in  En- 
gland, and  in  this  State,  and,  I  believe,  in  every  other  State 
in  the  Union,  that  for  a  breach  of  warranty  of  title  to  land, 
the  purchaser  is  entitled  to  recover  hack  the  value  of  the 
land  of  which  he  has  been  thus  deprived.  Whether  the 
value  of  the  land,  at  the  time  of  the  sale,  or  at  the  time 
of  eviction,  shall  be  the  rule  for  the  assessment  of  dama- 
ges, is  a  question  on  which  different  opinions  have  been  en- 
tertained. But  that  question  has  been  considered  as  set- 
tled in  this  State,  by  the  decision  of  our  courts,  ever  since 


in  point  throughout,  as  well  as  in  the  part  I  have  cited ;  and  as  it 
was  upon  injunction,  where  defendant  is  looked  upon  in  the  more 
favorable  light,  until  complainant  has  made  a  clear  case,  the  present 
case  is  stronger  against  complainant  here,  for,  as  has  been  said,  com- 
plainant must  come  with  clean  hands.  The  same  principle  was 
acted  upon  in  a  case  in  the  Court  of  Appeals  in  Virginia,  Hull  vs. 
CuiminghanCs  executors^  1  Mun.  330,  where  it  is  decided,  that ''  if  a 
purchaser  do  not,  by  eviction  or  otherwise,  lose  the  land  he  expected 
to  get,  but  make  an  entry  for  it  asi  vacant,  and  obtain  a  patent,  the 
measure  of  relief  is  compensation  for  his  trouble  and  actual  expen- 
ses in  securing  his  title.  Having  elected  to  come  into  equity,  he 
cannot  have  vindictive  damages."  This  case  is  also  very  similar  in 
principle  to  the  present,  and  was  decided  by  a  full  bench  unanimous- 
ly. Wherefore,  upon  these  authorities,  and  upon  the  ground  that 
there  must  be  no  unfairness  in  the  applicant  for  specific  performance, 
I  am  of  opinion  that  the  measure  of  relief  is  compensation  for  his 
trouble  anid  actual  expenses  in  procuring  the  grant.  It  is  therefore 
ordered,  that  defendant  do  make  complainant  a  good  title  to  the  land 
sold,  which  was  not  vacant.  That  complainant  keep  his  grant  for  that 
which  he  found  vacant — that  he  pay  the  defendant  the  sum  stipulated 
in  his  contract,  except  his  expenses  and  what  may  be  allowed  for  his 
trouble — that  it  be  referred  to  the  commissioner  to  examine  and  ap- 
prove the  title,  and  to  ascertain  what  complainant  shall  be  allowed 
to  deduct  as  aforesaid ;  and  that  complainant  do  pay  the  costs. 
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the  case  of  Furman  vs.  Elmore,  2  N.  <fc  McC.  189 ;  and 
is  now  settled  by  the  Act  of  the  Legislature  of  1824,  in  con- 
formity with  that  decision. 

It  is  now  said  that  a  new  rule  is  to  be  adopted,  where 
the  vendee  has  cured  the  defect  in  his  title,  by  procuring 
a  grant  to  himself  for  the  land  not  covered  by  the  convey- 
ance, or  by  purchasing  up  the  title  paramount.  And  for 
this  principle  several  cases  are  relied  on,  which  are  refer- 
red to  in  the  opinion  of  the  court.  But  it  will  be  observed 
that  all  those  are  Equity  cases,  and  go  upon  the  principle 
that  the  vendee,  in  obtaining  the  paramount  title,  has  acted 
as  trustee  for  the  vendor,  and,  therefore,  is  entitled  only  to 
a  remuneration  for  his  expenses  and  trouble.  It  is,  there- 
fore, most  clearly  a' purely  equitable  principle,  which  can- 
not be  acted  upon  in  a  court  of  law.  How  can  the  ques- 
tion be  tried  at  law  ?  A  court  of  law  has  no  officer  like 
the  master  in  equity,  to  whom  it  can  be  referred  to  ascer- 
tain the  amount  of  money  which  has  been  paid,  the  mon- 
ies rendered,  or  the  compensation  to  which  the  party  is  en- 
titled. Suppose  that  this  court,  instead  of  granting  a  new 
trial,"  should  leave  the  plaintiff  to  seek  relief  in  a  court  of 
Equity,  and  the  defendant,  in  his  answer,  should  swear 
that  he  had  informed  the  complainant  of  the  defect  in  bis 
title,  and  had  called  upon  him  to  perfect  it,  and  that  he  had 
refused — would  the  court  of  Equity  afford  him  relief? — - 
I  apprehend  that  it  is  at  least  doubtful :  and  the  plaintiff 
may  have  given  him  such  notice,  without  being  able  to 
prove  it,  for  he  would  not  Ite  required  to  take  a  witness  of 
the  fact. 

But  suppose  that  it  may  be  still  doubtful,  whether  there 
may  not  be  a  better  outstanding  title :  a  court  of  Equity 
might  compel  the  plaintiff  to  indemnify  the  defendant 
against  such  possible  event,  or  lay  him  under  such  other 
terms  as  would  make  him  secure.  But  these  are  powers 
which  cannot  be  exercised  by  a  court  of  law.  It  appears 
to  me,  therefore,  that  it  is  introducing  a  rule  which  the 
court  of  law  can  but  imperfectly  execute,  while  it  is  inter- 
posing a  shield  in  behalf  of  a  wrong-doer,  and  leaving  the 
injured  party  without  any  adequate  protection.  I  am, 
therefore,  opposed  to  the  motion. 


Thomas  Bully  who  sued  in  the  name  of  Thomas  Billy  vs. 

John  G.  Traynham. 

A  misnomer  in  the  plaintiff's  name,  is  an  irregularity  for  which 
the  writ  may  be  set  aside,  on  motion,  at  the  return  term  thereof,  (a) 

Before  Frost,  J.  at  Laurens,  Fall  Term,  1845. 

At  this,  the  return  term  of  the  writ,  the  defendant  filed 
a  plea  in  abatement  of  the  writ,  for  the  misnomer  of  the 
plaintiff's  sur-name. 

The  plea  was  overruled,  and  the  defendant  appealed. 

Jonesy  for  the  motion. 
Irbf/y  contra. 

Curia,  per  Frost,  J.  According  to  the  English  prac* 
tice  before  the  statute  3  and  4  Wm.  4,  c.  42,  a  misnomer 
of  the  plaintiff  could  only  be  pleaded  in  abatement,  and  was 
no  ground  for  setting  aside  the  proceedings.  When  the 
name  of  the  plaintiff  was  mistaken  in  dfe  process,  it  was 
permitted  to  the  plaintiff  to  set  out  in  the  declaration,  that 
the  plaintiff,  by  his  real  name,  had  arrested  the  defendant, 
by  the  name  set  out  in  the  process,  and  then  proceed  to 
charee  the  defendant  by  the  real  name  of  the  plaintiff.  1 
Ch.  PI.  225.  But  it  having  been  decided,  that  in  our  prac- 
tice, the  writ  is  part  of  the  record,  and  that  a  variance 
between  it  and  the  declaration  may  be  pleaded  in  abate- 
ment, or  made  the  subject  of  a  special  demurrer,  a  mis- 
take in  the  name  of  the  plaintiff  in  the  process  cannot  be 


(a)  '<  The  proper  course  for  the  defendant  to  pursue,  in  order  to 
take  advantage  of  a  misnomer  in  the  process,  is  to  move  before  ap* 
pearance  to  set  aside  the  mesne  process  for  irregularity."  1  Ch.  PL 
39i;  1  B.  &P.647. 
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amended  according  to  the  English  practice.  Since  the 
plaintiff  cannot  obviate  the  objection,  it  is  convenient  in 
practice,  and  saves  expense  to  the  parties,  that  it  should 
be  made  at  the  earliest  stage  of  the  proceeding.  When 
the  writ  or  service  of  it  is  irregular,  the  practice  is  to  set 
it  aside  on  motion ;  and  that  practice  is  suitable  to  the 
present  case. 

The  motion  is  granted. 

Richardson,  O'Neall,  Evans  and  Butler,  JJ.  con- 
curred. 


The  State  vs.   ThomasmHUton. 

On  the  trial  of  an  indictment  for  bigamy,  the  first  marriage  may 
be  proved  by  the  declarations  of  the  defendant,  and  evidence  of  co- 
habitation. 

Before  James,  J.  tzt  Laurens,  Spring  Term,  1827. 

This  was  an  indictment  for  bigamy.  The  indictment 
alleged  that  the  defendant,  in  July,  1826,  intermarried  with 
one  Rebecca  Dunlap  ;  his  first  wife,  Elizabeth  Cunning- 
ham, being  then  alive.  On  the  trial,  several  witnesses 
testified  that  the  defendant  frequently  acknowledged  that 
he  had  married  Elizabeth  Cunningham  in  North  Carolina ; 
that  he  passed  her  and  introduced  her  as  his  wife ;  and 
that  for  fourteen  or  fifteen  years  they  cohabited  together, 
and  had  a  large  family  of  children.  To  this  evidence  the  de- 
fendant objected  in  toto,  on  the  ground  that  a  marriage  in  fact 
onght  to  be  proved,  and  cited  TTie  People  vs.  Humphrey, 
7  Johns.  R.  314.  For  the  State,  it  was  contended  that 
'<  it  was  evideuce  to  go  to  the  jury,  like  the  acknowledg- 
ment of  any  other  matter  in  pais^  where  it  is  made  by  a 
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party  to  his  own  prejudice  at  the  time."  Freeman^ s  ease^ 
1  East  C.  L.  471.  His  Honor,  the  presiding  Judge,  had 
considerable  doubts  ;  but  stated  that  if  it  had  been  so 
ruled  in  England,  where  marriage  registers  were  kept,  and 
could  be  easily  resorted  to  to  prove  marriages  in  fact,  it 
was  far  more  necessary  to  adopt  the  rule  in  this  country, 
where  no  such  registers  were  kept,  and  where  marriages 
were  solemnized  in  such  an  irregular  manner,  that  mar- 
riage in  fact,  for  any  length  of  time,  could  very  seldom  be 
proved.  And  that  he  considered  the  defendant's  acknowl- 
edgments like  any  other  voluntary  confession,  upon  which 
many  men  had  been  capitally  convicted.  He  then  order- 
ed the  case  to  go  to  the  jury.  The  second  marriage  was 
fully  proved,  and  the  jury  found  the  defendant  guilty.  He 
appealed,  and  now  moved  the  Court  of  Appeals  for  a  new 
trial,  on  the  ground, 

That  the  testimony  offered  and  adduced  on  the  part  of 
the  State  to  prove  a  first  marriage,  was  insufficient,  and  in- 
admissible on  an  indictment  for  bigamy,  and  ought  to  have 
been  rejected. 

ONeall^  for  the  motion. 
Earky  solicitor,  contra. 

Curiay  per  Johnson,  J.  The  question  in  this  case  is, 
whether  the  declarations  of  the  defendant,  tending  to  es- 
tablish the  first  marriage,  and  supported  by  proof  of  long 
cohabitation,  were  admissible  in  evidence. 

The  objection  to  their  admissibility  is  founded  in  the 
universally  received  rule,  that,  in  prosecutions  of  this  sort, 
actual  marriage  must  be  proved,  and  hence  it  is  concluded 
that  the  declarations  of  the  party  are  inadmissible  ;  and 
in  effect,  the  positions  taken  maintained  that  no  evidence 
short  of  that  of  an  eye-witness  is  sufficient. 

The  rule  is  as  the  counsel  contend,  but  the  deductions 
drawn  from  it  are  not,  I  think,  supported  by  the  authori- 
ties, or  founded  in  reason.  Proof  consists  of  those  facts 
or  circumstances  which,  when  taken  either  separately  or 
collectively,  satisfy  the  mind  as  to  the  truth  of  the  fact  to 
be  established,  and  is  made  up  either  by  the  positive  evi- 
dence of  an  eye-witness,  or  by  a  concatenation  and  combi- 
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nation  of  such  circumstances  as  lead  the  mind  to  the  same 
conclusion  ;  and  in  the  commentaries  on  these  species  of 
evidence,  under  the  divisions  of  positive  and  presumptive 
proof,  the  books  have,  and  I  think  not  without  reason, 
placed  the  latter  on  an  equal,  if  not  higher,  footing  than 
the  former.  A  single  witness,  although  he  swear  positive- 
ly, may  be  mistaken,  or  he  may  be  corrupt,  but  &icts  and 
circumstances  derived  from  a  variety  of  sources,  exhibited 
at  various  times  and  places,  and  testified  to  by  different 
witnesses,  and  which,  when  taken  together,  lead  to  the 
conviction  of  the  truth  of  the  fact,  are  less  liable  to  mis- 
conception, and  to  the  influence  of -corruption. 

I  have  turned  the  question  through  my  mind,  with  a  de- 
gree of  interest  suited  to  the  importance  of  the  case,  and 
I  have  been  unable  to  call  up  any  case  in  which  it  is  re- 
quired that  the  fact  must  be  proved  by  an  eye-wifness,  and 
I  believe  none  such  can  be  found  ;  and  the  result  of  my 
reflections  are,  that  the  rule  is  intended  only  to  define  the 
crime  of  poligamy,  and  not  to  regulate  the  mode  of  proof. 
Actual  marriage  must  be  proved,  but  it  may  be  proved  by 
circumstances  as  well  as  by  an  eye-witness.  Liet  us  take,  by 
way  of  illustration,  the  crime  of  murder.  It  consists  in 
taking  away  the  life  of  a  reasonable  being,  with  malice 
aforethought.  To  establish  guilt,  two  facts  must  bo  proved  : 
1.  The  killing,  and  2dly,  malice ;  and  the  necessity  of 
proving  these  facts,  is  at  least  as  imperious  as  the  fact  of 
marriage  in  the  case  of  poligamy  ;  and  I  think  it  may  be 
safely  avered,  that  it  never  yet  entered  into  the  mind  of 
any  one,  that  they  could  not  be  proved  by  presumptive 
evidence.  The  declarations  of  the  defendant,  and  the  fioict 
of  cohabitation  for  fourteen  or  fifteen  years,  were  therefore 
admissible,  as  circumstances  tending  to  prove  the  fact  of 
marriage. 

Mary  NorwoocPs  case,  reported  in  1  £!ast  C.  L.  337,  and 
cited  in  Russ.  on  Gr.  283,  which  was  a  case  of  petit  trea- 
son, and  with  respect  to  which  the  same  rule  prevails,  is, 
I  think,  in  point,  and  in  accordance  with  the  principle. 
She  was  convicted  and  executed  on  proof  of  her  declara- 
tions admitting  the  marriage,  and  the  fact  of  cohabita- 
tion. 
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LfOt  it  be  remembered,  however,  that  in  England  the 
rule  is  applied  in  the  manner  contended  for  by  the  coun- 
sel, and  yet  I  would  hold  that  it  is  inapplicable  to  the 
state  of  things  existing  in  this  country.  There  marriage 
is  regulated  by  law,  and  almost  every  marriage  is  publicly 
celebrated,  and  becomes  quasi  a  matter  of  record,  and  is 
susceptible  of  a  higher  decfree  of  proof  than  is  generally 
attainable  here.  In  this  country  they  are  celebrated  in  com- 
parative privacy,  and  the  service  is  performed  by  all  the 
magistrates  in  the  country,  and  by  all  the  clergy  of  every 
grade  and  every  denomination,  and  except  in  the  Protest- 
ant Episcopal  church,  it  is  believed  that  no  register  of  mar- 
riages is  preserved.  Our  population  consists,  too,  of  emi- 
grants from  all  the  States,  and  from  every  quarter  of  the 
globe— H:onsisting  of  persons  apparently  standing  in  the 
relation  of  husband  and  wife,  and  to  establish  a  rule  that 
their  declarations  and  cohabitation  should  not  be  evidence 
of  that  relationship,  would  be  to  unloose  the  bands,  and 
bastardize  the  issue  of  a  considerable  portion  of  the  citi- 
zens of  this  State,  who  are  respectable  on  account  of  their 
numbers,  their  wealth  and  characters.     Motion  refused. 

NoTT  and  Colcock,  JJ.  concurred. 


Wyatt   W.  Siarke   and   wife  vs.  John  M.  Starke^   es- 
ecutor  of  John    W.  Starke,   deceased. 

A  trust  which  is  not  within  the  statute  of  limitations;  must  be  a 
technical  and  continuing  trust,  which  is  not  at  all  cognizable  at  law, 
but  fidls  within  the  proper,  peculiar  and  exclusive  jurisdiction  of  the 
Court  of  Equity. 

So  long  as  such  a  trust  continues,  there  can  be  no  adrerse  right, 
fi>r  the  trustee  holds  both  the  legal  estate  and  the  possession,  in  right 
of  his  cestuique  trust 

But  if  the  trustee  does  an  act  which  he  intends,  and  which  is 
understood  by  his  cestuique  trust,  to  be  a  discharge  of  his  trust,  from 
that  time  the  statute  will  commence  to  operate. 

Upon  marriage  the  husband's  receipt  for  the  amount  of  his  wife's 
choses  in  action,  though  she  be  a  minor  at  the  time,  is  good,  and 
will  discharge  the  guardian  from  any  further  account 

If  the  husband  receives  the  property,  and  believing  that  he  has  in 
some  way  received  an  equivalent  for  the  profits,  he  may  decline  an 
account  and  discharge  the  trustee. 

After  such  time  the  statute  of  limitations  will  commence  to  run. 

If  the  cestuique  trust  was  ignorant  of  his  rights  or  there  was  fraud 
on  the  part  of  the  trustee,  the  statute  will  not  commence  to  run  before 
the  discovery  of  the  right  or  the  fraud. 

To  give  the  wife  the  benefit  of  tUb  saving  clause  in  the  statute  of 
limitations,  the  cause  of  action  must  have  accrued  during  coverture. 

The  statute  of  limitations  does  not  regard  coverture  and  infimcy 
as  equal  disabilities. 

DeSaussure,  Chancellor. — The  object  of  the  bill  is  to 
have  an  account  of  the  profits  of  land  and  the  hire  and  la- 
bor of  slaves,  and  a  discovery  of  the  personal  property  of 
the  estate  of  Robert  Blakeley. 

The  facts  were  as  follow — ^Robert  Blakeley  died  in  Janu- 
ary, 1804,  intestate,  leaving  a  widow,  Catharine,  and  one 
child,  Jeanette  Amelia  Blakeley,  then  an  infant  of  a  few 
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months  old,  and  also  leaving  real  and  personal  estate.  The 
widow,  Catharine,  administered  and  made  an  appraisement 
of  the  personal  estate  of  Robert  Blakeley,  on  the  16th  of 
Jaly,  1804.  The  amount  was  $4004  62.  Of  this  sum 
$3700  was  for  the  slaves.  The  appraisement  for  the  other 
property  was  therefore  only  $304  62. 

In  the  course  of  the  year  1804,  the  widow  married  John 
W.  Starke,  who  possessed  himself  of  the  estate  of  Robert 
Blakeley,  and  on  the  30th  of  January,  1808,  he  gave  a  bond 
with  two  sureties  in  the  sum  of  $3000  for  the  faithful  ad- 
ministration (in  right  of  his  wife)  of  the  personal  estate  of 
Robert  Blakeley. 

The  property  remained  in  the  hands  of  J.  W.  Starke 
from  his  marriage  in  December,  1804,  to  the  year  1819. 
He  received  the  rents  and  profits  of  the  estate,  but  made 
no  returns  to  the  ordinary's  office. 

Miss  Blakeley  was  enfitled  to  two-thirds  of  the  estate 
left  by  her  father,  and  the  widow  to  one-third.  She  was 
brought  up  and  educated  by  her  step-father,  and  had  an 
expensive  education  at  female  academies,  for  which  J.  W. 
Starke  paid.  • 

Jeanette  Amelia  Blakeley  intermarried  with  the  com- 
plainant, Wyatt  W.  Starke,  in  January,  1819,  and  her 
share  of  the  slaves  was  delivered  up  to  the  complainants. 
It  does  not  appear  by  any  evidence  whether  J.  W.  Starke 
accounted  with  the  complainants  for  the  rents  and  profits 
ol  the  estate. 

Mr.  Wyatt  W.  Starke  signed  a  paper  of  which  the  fol- 
lowing is  a  copy : 

''John  W.  Starke  having  expressed  a  desire,  in  common 
with  his  wife  Catharine  Starke,  to  be  exonerated  from  re- 
sponsibility as  respects  the  hire  and  use  of  the  negroes  be- 
longing to  Amelia  Blakeley,  heiress  of  Robert  Blakeley,  I 
do  hereby,  in  consideration  thereof,  promise  and  agree 
never  to  institute  any  suit  or  make  any  claim  whatsoever 
against  the  said  J.  W.  Starke  or  his  heirs,  on  account  of 
the  use  or  hire  of  the  said  negroes. 

(Signed)  Wyatt  W.  Starke.'' 

There  was  no  date  to  this  paper,  and  it  was  alleged  that 
it  was  executed  before  his  marriage  with  Miss  Blakeley, 
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she  being  named  Amelia  Blakeley  in  the  writing ;  from 
which  the  inference  has  been  drawn,  that  the  paper  was 
signed  before  the  marriage  took  place. 

If  that  had  been  proved  satisfactorily,  it  would  have 
been  sufficient  to  have  shewn  the  nullity  of  the  instrument, 
as  Mr.  Wyatt  W.  Starke  would,  in  that  case,  have  had  no 
authority  or  interest  in  the  estate.  We  cannot,  however, 
believe,  without  further  proof,  that  the  paper  was  signed 
before  the  marriage,  because  the  administrator  would  have 
known  that  Mr.  Wyatt  W.  Starke  had  nothing  to  do  with 
the  estate,  and  had  no  authority  to  act ;  and  the  latter 
would  never  have  done  an  act  in  relation  to  an  estate  in 
which  he  had  no  concern.  It  would  have  been  an  unbe- 
coming act  in  both  parties,  and  not  seemly  in  gentlemen 
of  such  respectable  characters.  In  the  absence  of  direct 
evidence  of  the  fact,  I  must  presume  that  the  parties  acted 
correctly  as  became  their  characters. 

There  was  a  great  deal  of  parol  evidence  in  this  cause, 
which  was  taken  at  great  length.  It  is  on  my  notes,  which 
I  connect  with  this  decree,  and  forms  a  part  of  it.  I  shall 
refer  to  it  in  this  discussion. 

It  was  proved  that  Mr.  J.  W.  Starke  got  part  of  his  pro- 
perty with  his  wife,  (who  had  been  the  widow  Blakeley,) 
but  he  had  some  negroes  of  his  own ;  and  purchased  a 
few  and  some  land  (cheap)  after  his  marriage ;  and  he 
died  rich;  his  lands  were  worth  four  or  five  thousand 
dollars  ;  and  he  left  thirty  or  forty  slaves. 

Miss  Blakeley  lived  with  her  step-father,  J.  W.  Starke, 
who  was  kind  to  her,  and  brought  her  up  in  good  style. 
He  sent  her  to  Salem  for  education,  and  some  witnesses 
proved,  also,  to  Charleston.  She  was  married  to  Mr.  Wy- 
att W.  Starke  in  1819,  when  she  was  about  16  years  old. 
She  lived  in  the  family  for  a  year  after.  The  division  of 
the  slaves  was  made  voluntarily  and  satisfactorily  between 
the  parties.  They  had  largely  increased  during  the  time 
Mr.  J.  W.  Starke  had  charge  of  them — more  than  doubled. 
Mr.  J.  W.  Starke  conveyed,  by  deed  of  the  day  of 

January,  1819,  to  Wyatt  W.  Starke,  and  his  wife  Amelia 
Starke,  and  their  heirs,  a  tract  of  land,  (which  appears  to 
have  been  his,  J.  W.  Starke's)  for  which  Mr.  Wyatt  W. 
Starke  afterwards  got  $1200. 
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The  consideration  expressed  on  the  face  of  the  deed, 
was  one  dollar. 

This  cause  was  most  elaborately  and  learnedly  argued 
by  the  counsel,  and  many  authorities  cited  to  establish  the 
points  relied  upon. 

It  was  argued  by  the  complainants,  that  they  lyere  en- 
titled to  an  account  of  the  rents  and  profits  ofthe  real  and 
personal  estate  of  their  father,  which  had  never  been  ren- 
dered to  them  or  to  the  ordinary. 

The  defences  set  up,  were  that  Mr.  Wyatt  W.  Starke 
had  given  a  written  paper  as  above  stated,  which  amount- 
ed to  a  discharge,  and  that  there  wad  sufficient  evidence 
that,  though  no  formal  account  had  taken  place,  there  was 
such  a  settlement  or  payment,  as  must  have  done  justice 
between  the  parties,  and  been  satisfactory  to  them.  And 
that  at  all  events,  the  statute  of  limitations,  or  a  sufficient 
lapse  of  time  had  occurred,  to  bar  the  claim  to  an  account 

On  the  first  ground  it  was  conceded  by  complainant, 
that  the  paper  was  signed  by  Mr.  Wyatt  W,  Starke  ;  but 
it  was  contended  that  it  was  not  binding,  as  no  legal  or 
proper  consideration  was  expressed,  and  none  proved. 
That  the  court  was  jealous  of  such  settlements  with  young 
heirs,  and  would  not  sanction  them  when  made'  without 
an  account  rendered  and  duly  examined. 

It  was  also  contended,  that  even  admitting  the  paper  re- 
lied upon  as  a  release  or  discharge  to  have  been  fairly  and 
properly  obtained,  yet  it  is  not  operative  against  the  rights 
and  interests  of  the  wife,  because  it  was  a  relinquish- 
ment which  the  husband  had  no  authority  to  make — she 
also  being  entitled  to  a  settlement  thereof,  which  is  now 
insisted  on. 

There  is  no  doubt  that  the  court  is,  as  it  ought  to  be, 
very  jealous  and  watchful  of  such  transactions,  between 
parties  so  situated.  The  decided  cases  cited  by  the  bar, 
prove  this  to  a  great  extent;  yet  it  is  not  a  blind  jealousy. 
The  court  has  never  gone  so  far,  as  to  declare  that  all  set- 
tlements are  void.  If  so,  it  would  never  enquire  into  the 
circumstances.  It  does,  however,  enquire  into  the  circum- 
stances, and  decides  according  to  them.  In  the  case  we 
*  are  considering,  the  intestate,  Robert  Blakeley,  left  a  per- 
56 
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sonal  estate  of  twelve  slaves,  as  appears  by  the  appraise* 
ment ;  two  of  whom  were  very  aged,  and  all  the  rest  call- 
ed boys  and  girls  in  that  document.  The  widow  was  en- 
titled to  one-third,  and  the  daughter  to  two-thirds.  Ex- 
cluding the  two  old  slaves,  there  remained  very  few  work- 
ers. Miss  Blakeley  was  supported  and  educated  at  con- 
siderable expense.  After  the  marriage  of  the  daughter  to 
Wyatt  W.  Starke,  they  lived  in  the  family  for  a  year.  Soon 
after  the  marriage,  Mr.  J.  W.  Starke  conveyed  a  valuable 
tract  of  land,  worth  $1200,  to  Mr.  and  Mrs.  Wyatt  W. 
Starke,  without  price  ;  for  the  consideration  is  stated  in  the 
deed  to  be  one  dollar.  The  conveyance  to  them  both, 
shews  that  it  was  not  a  purchase  by  Mr.  Wyatt  W.  Starke. 
The  negroes  had  been  well  taken  care  of,  and  a  greater 
number  were  delivered  to  Mr.  Starke  for  his  wife's  share, 
than  the  whole  number  at  the  death  of  the  intestate.  The 
witnesses  prove  that  the  number  divided  were  between  20 
and  30.  All  these  circumstances  shew  fairness  in  the 
management,  and  lead  the  mind  very  strongly  to  the  be- 
lief that  there  ^^as  fairness  in  the  settlement. 

In  the  decided  cases  cited  and  relied  on,  there  are  al- 
ways circumstances  shewing  unfairness,  or  at  least  loss 
and  damage  to  the  party  complainant.  Upon  the  whole, 
there  does  not  appear  to  be  sufficient  ground  to  induce  the 
court  to  interpose  with  a  strong  hand,  and  to  declare  a  pa- 
per deliberately  signed  by  a  gentleman  of  mature  age,  bred 
to  business,  and  of  great  intelligence,  to  be  a  void  act ; 
more  especially,  after  the  death  of  one  of  the  parties. 

This  view  of  the  subject  applies  to,  and  supports,  the 
two  first  grounds  of  the  defence. 

With  respect  to  the  husband's  competency  to  give  a  dis- 
charge or  release  of  his  wife's  right  in  the  choses  in  ac- 
tion, to  wit :  to  the  rents  and  profits  and  hire  of  the  pro- 
perty, there  is  considerable  difficulty. 

The  court  directs  settlements  of  the  wife's  property, 
where  the  husband  must  come  into  this  court  to  get  the 
property,  otherwise  it  does  not  interfere.  Here  the  hus- 
band made  a  settlement  himself,  with  the  administrator — 
and  upon  what  was  then  a  satisfactory  arrangement,  re^^ 
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linquished  the  right  to  thechoses  in  action  ;  for  a  disclaim- 
er and  relinquishment  of  remedy,  is  a  relinquishment  of 
the  right. 

That  a  husband  has  a  right  to  assign  his  wife's  choses 
in  action  during  the  coverture,  is,  I  think,  too  well  settled 
to  be  shaken,  when  done  fairly,  and  on  proper  considera- 
tion. It  is  too  late  after  a  division  of  the  bulk  of  the  es- 
tate, and  no  marriage  settlement  made  or  asked  for,  and 
many  years  have  elapsed,  and  the  administrator  is  dead,  to 
endeavor  to  get  rid  of  a  settlement  and  discharge,  by  set- 
ting up  an  equity  of  the  wife  in  a  mere  inferior  interest, 
derived  out  of  the  estate,  which  has  been  received  without 
a  settlement. 

In  my  opinion,  the  circumstances  do  not  shew  any  un- 
fairness ;  and  that  the  relinquishment  was  on  proper  con- 
sideration, is  not  doubtful,  when  we  recollect  the  circum- 
stances above  stated,  which  must  have  led  to  the  signing 
the  paper  in  question. 

If  there  had  been  any  circumstances  which  indicated 
unfairness,  and  any  injustice  resulting  from  it,  the  whole 
of  this  reasoning  would  be  inapplicable,  and  the  court 
would,  without  scruple,  have  opened  the  transaction,  set 
aside  the  relinquishment  or  discbarge,  and  ordered  an  ac- 
count. 

The  next  point  for  consideration  is,  whether  the  statute 
of  limitations  and  lapse  of  time  would  bar  the  demand. 

It  is  the  established  doctrine  of  the  court,  that  executors 
and  administrators  of  an  estate  are  trustees  for  those  in- 
terested therein  ;  and  it  is  also  settled,  that  the  statute  of 
limitations  does  not,  as  such,  run  against  the  just  claims 
of  persons  so  interested.  It  does  not,  however,  follow, 
that  great  lapse  of  time,  neglect  to  pursue  the  remedy,  an 
acquiescence  in  a  settlement,  until  the  death  of  a  party 
who  might  have  been  able  to  render  an  account,  may  not 
operate  as  a  bar  to  the  demand.  All  these  circumstances 
concur  in  this  case.  The  paper  given  or  set  up  as  a  re- 
linquishment of  right,  though  without  date,  must,  from  the 
facts  in  the  case,  have  been  given  soon  after  the  marriage 
in  1819.  It  is  most  probable  when  the  slaves  of  the  estate 
were  divided,  and  when  the  conveyance  of  the  land  was 
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made  ;  (January,  1819.)  This  relinquishment  of  right  has 
been  acquiesced  in  till  the  bill  filed  in  May,  of  the  year 
1829 ,  subsequent  to  the  death  of  the  person  who  made 
the  settlement,  and  who  might,  if  called  upon  in  his  life 
time,  have  been  able  to  shew  the  justice  of  the  settlement. 
I  conclude,  therefore,  that  it  would  be  improper  to  set 
aside  the  paper  of  relinquishment  signed  by  Mr.  Wyatt 
W.  Starke,  and  to  order  an  account. 

I  am  sensible  that  there  are  real  difficulties  in  this  case, 
and  that  some  of  the  decided  cases  cited  by  the  counsel 
for  the  complainants,  go  very  far  towards  supporting  their 
claim  to  an  account.  But  it  does  appear  to  me,  that  there 
is  one  pervading  principle  running  through  the  whole  of 
them. 

There  must  be  some  unfairness  in  the  transaction,  or 
some  injury,  loss,  or  injustice  sustained,  to  induce  the  court 
to  interfere  and  exercise  its  extraordinary  power  to  set 
aside  a  party's  own  instrument,  voluntarily  entered  into, 
without  any  proof  of  fraud  or  imposition  practiced  to  in- 
duce it.  It  ought  to  be  remarked,  that  Mr.  Starke  himself 
drew  the  paper.  The  property  was  largely  increased  by 
the  management  of  the  administrators. 

It  is  ordered  and  decreed  that  the  bill  be  dismissed,  but 
without  costs. 

From  this  decree  the  complainants  appealed. 

Gregg  4*  DeSaussure,  for  the  appeal,  cited  Stackhouse 
vs.  BamstoHj  10  Yes.  464,  as  to  the  statute  of  limitations. 
The  bill  was  filed  within  five  years  after  Jeanette  Amelia 
attained  twenty-one.  The  release  was  signed  after  the 
marriage.  It  was  a  release  of  her  equitable  estate,  with- 
out her  knowledge,  without  consideration,  and  without  an 
account.  As  to  the  want  of  consideraticm,  1  Phillimore, 
424 ;  2  P.  W.  203 ;  2  Sch.  and  Lef  600 ;  Reeve's  Dom. 
Rel.  129  ;  Hatch  vs.  Hatch,  292  ;  9  Ves.  292  ;  Duke  of 
Hamilton  vs.  Mahun^  1  P.  Wms.  118 ;  2  Atk.  16-34 ;  2 
Yes.  Sen.  514  ;  Beam's  Pleas  in  Equity,  226.  Can  the 
husband  assign  the  wife's  choses  in  action,  without  valua- 
ble consideration  ?  2  Atk.  206,  417  ;  4  Yes.  392  ;  8  Yes. 
Bll ;  4  Yes.  19  ;  Henry  vs.    Udal,  5  J.  C.  C.  464  ;  Clan- 
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cey,  123,494;  Free,  in  Chan.  412;  1  Jac.  and  Walk. 
472  ;  10  Ves.  466 ;  Ang.  on  limitations,  134  ;  1  McCord 
C.  R.  313,  176  ;  3  J.  C.  R.  216;  7  do.  Ill  ;  Plow.  376. 
McCall  and  Clarke,  contra,  cited  1  PhilL  482;  2  Mc- 
Cord's  R.  218 ;  4  McCord,  326 ;  Co.  Litt.  282 ;  Reeve's 
Dom.  Rel.  5 :  Roper's  Hus.  and  Wife,  218 ;  9  Ves.  100, 
107 ;  2  Ves.  280,  92  ;  3  Brown's  Ch.  R.  633 ;  13  Ves.  148 ; 
1  Fonb.  201  ;  Newland  on  Con,  404 ;  3  P.  W.  189 ;  2 
Cranch,  180 ;  1  Harper  Eq.  R.  180 ;  2  Mad.  Ch.  243,  353. 

Curia,  per  O'Neall,  J.  The  only  question  necessary 
to  be  considered  in  this  case,  is,  whether  the  complainants' 
claim  for  an  account  of  the  hire  of  their  slaves,  is  barred 
by  the  statute  of  limitations. 

A  trust  which  is  not  within  the  statute  of  limitations, 
must,  in  the  language  of  Chancellor  Kent,  *'  be  a  techni- 
nal  and  continuing  trust,  which  is  not  at  all  cognizable  at 
law,  but  falls  within  the  proper,  peculiar  and  exclusive  ju- 
risdiction" of  the  Court  of  Equity.  Kane  vs,  Bloodgood^ 
7  J.  C.  R.  111.  So  long  as  this  trust  continues,  there  can- 
not be  any  adverse  right  or  possession  ;  for  the  trustee 
holds  both  the  legal  estate  and  the  possession,  not  for  him- 
self, but  for  his  cestui  que  trust.  While,  therefore,  the 
trust  continues,  the  statute  of  limitations  cannot  affect  it; 
but  if  the  trustee  does  an  act  which  he  intends,  and  which 
is  understood  by  his  cestui  que  trust,  to  be  a  discharge  of 
his  trust,  then  the  statute  will,  from  that  time,  commence 
to  run  ;  and  this  was  so  decided  by  this  court  at  our  last 
session  in  Charleston,  in  the  case  of  Moore  vs.  Porcher, 
According  to  Chancellor  Kent's  definition  of  such  a  trust 
as  will  not  be  affected  by  the  statute  of  limitations,  the 
case  put  will  be  found  to  want  one  very  essential  charac- 
ter. It  is  no  longer  a  continuing  trust.  Indeed,  it  is  no 
longer  a  trust  in  any  sense  of  the  word,  for  a  trust  is  to 
hold  for  the  use  of  another.  But  here  the  trustee  has 
ceased  so  to  hold — he  indeed  holds  for  himself.  In 
this  respect,  the  case  is  very  analogous  to  a  very  common 
and  familiar  one  at  law,  that  of  landlord  and  tenant.  So 
long  as  this  relationship  exists,  the  tenant  cannot  acquire 
an  adverse  title  by  possession.  But  so  soon  as  he  is  dives- 
ted of  his  character  as  tenant,  by  the  consent  of  his  land- 
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lord,  as  by  purchase  from  him,  or  by  going  out  of  posses- 
sion, and  again  acquiring  it-— or  by  actual  notice  to  his 
landlord  that  he  has  ceased  to  hold  as  tenant,  and  holds 
for  himself;  he  may  acquire  a  title  by  possession,  for  he 
then  holds  for  himself,  and  in  his  own  right,  and  not  for, 
and  in  the  right  of,  another ;  and  this  is  what  I  understand 
by  adverse  possession.  Simons  vs.  Parsons^  decided  Jan- 
uary term,  1830,  at  this  place. 

It  is  supposed,  however,  that  the  rule  which  I  have  stated 
cannot  apply  to  this  case ;  for  it  is  alleged  that  the  defen- 
dant's testator,  as  trustee  for  Mrs.  Starke,  could  not  dis- 
charge his  trust  otherwise  than  by  coming  to  a  regular  ac- 
count, and  paying  the  balance  found  in  his  hands.  This 
position  is  based  upon  the  notion,  that  the  hire  in  arrear 
was  the  wife's  equitable  chose  in  action,  which  the  court  of 
equity  would  order  to  be  settled  on  her,  and  that,  therefore, 
no  act  of  the  husband,  short  of  an  actual  receipt  of  the  fund, 
could  actually  or  constructively  discbarge  the  trustee  from  a 
future  account.  There  is  no  doubt  of  the  rule,  that  where 
the  husband  or  his  assignee  have  to  seek  the  aid  of  the  court 
of  equity,  to  render  the  wife's  chose  in  action  available,  that 
it  will  generally  decree  a  settlement ;  and  that  there  is  as 
little  doubt  where  either  receive  it  and  render  it  available, 
that  the  court  of  equity  cannot  interfere.  Upon  marriage, 
the  husband  has  the  right  to  receive  the  personal  property 
of  the  wife;  and  his  receipt  for  the  amount  of  his  wife's 
choses  in  action,  even  although  she  be  a  minor,  is  good  and 
valid,  and  will  discharge  her  guardian  from  any  further  ac- 
count. Edwards  vs.  Higgins^  2  M'Cord's  C.  R.  16.  If 
he  thinks  proper  to  receive  the  property,  and  believing  that 
he  has,  in  some  way,  received  an  equivalent  for  its  hire,  he 
may  decline  an  account,  and  discharge  the  trustee.  For 
it  will  not  be  denied,  that  the  complainant  Starke,  might  (if 
he  had  thought  proper  so  to  do)  have  claimed  from  his 
uncle,  the  testator,  an  account  of  the  hire  of  his  wife's 
slaves,  and  on  receiving  payment,  he  could  have  returned 
the  money  to  him ;  and  if  this  had  been  done,  it  could  not 
be  pretended  that  either  he  or  his  wife  could  ever  have 
demanded  any  further  account.  The  course  which  the 
complainants  allege  was  pursued,  was  exactly  equivalent 
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to  this.  For  he  received  the  slaves  of  his  wife  and  such  of 
the  property  as  the  testator  thought  proper  to  give  him, 
and  believing  either  that  he  was  fully  indemnified  for  the 
hire,  or  that  it  would  be  hard  or  unjust  to  claim  an  account, 
he  promised  not  to  do  so.  This  was  a  gift  by  the  husband 
to  the  trustee,  of  his  liability  to  account.  Standing  by 
itself,  it  could  not  perhaps  be  sustained  as  a  promise  not  to 
demand  an  account,  unless  plenary  proof  had  been  furnish- 
ed of  a  consideration  to  sustain  it.  But  it  is  in  evidence, 
that  at  that  time  the  trustee  did  an  act,  intended  and  un- 
derstood to  be  by  the  cestuique  trust  entitled  to  receive,  a 
discharge  of  the  trust.  It  is  in  this  point  of  view  alone, 
that  I  attach  any  importance  to  the  paper  executed  by 
Wyatt  W.  Starke. 

The  statute  of  limitations  is  founded  upon  the  presump- 
tion, that  after  the  time  allowed  by  it  for  an  action  to  be 
brought,  that  the  evidences  of  settlement  and  payment  have 
been  lost,  and  this  lapse  of  time  stands  in  the  place  oi 
proof,  and  operates  as  a  positive  bar,  even  against  our  be- 
lief of  non-payment.  If  it  was  necessary,  therefore,  in  the 
case  before  us,  it  would  be  our  duty,  in  speaking  of  a  mat- 
ter to  which  the  bar  of  the  statute  applies,  to  presume  in 
favor  of  the  defendant,  that  an  actual  account,  and  pay- 
ment in  money  or  property,  had  been  made,  at  the  time  the 
trust  was  terminated. 

In  January,  1819,  when  the  testator  delivered  over  the 
slaves  to  his  cestuique  trust,  his  trust  terminated,  and  the 
statute  then  commenced  its  operation.  If  it  was  pretended 
that  a  fraud  had  been  committed  by  the  trustee,  or  that  his 
cestuique  trusts  were  ignorant  of  their  rights,  the  statute 
would  not  commence  to  run  until  a  discovery  of  the  fraud, 
or  until  they  were  informed  of  their  rights.  But  there  is 
no  pretence  of  this  kind  in  the  case  ;  and  indeed  the  paper 
executed  by  Wyatt  W.  Starke  shows  that  he  was  well 
aware  of  his  wife's  rights,  and  that  he  chose  to  end  the  re- 
lation of  trustee  and  cestuique  trust  without  asserting  them. 
In  four  years  after  January,  1819,  the  right  of  the  com- 
plainant, Starke,  to  demand  any  further  account,  was  bar- 
red ;  and  I  am  very  much  inclined  to  think,  that  in  a  case 
brought  by  himself  and   wife,  the  coverture  of  his  wife 
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would  not  be  any  answer  to  the  plea  of  the  statute  of  limi- 
tations. The  saving  in  favor  of  femes  covert,  in  the  stat- 
ute, is  for  the  protection  of  the  wife,  and  not  the  husband ; 
and  in  that  view  it  is,  that  she  is  authorized  to  constitute 
an  attorney  to  sue  either  in  her  own  name,  or  in  the  name 
of  her  husband  himself.  But  it  is  not  necessary  so  to  de- 
cide in  this  case.  For  unless  the  wife  was  entitled  to  five 
years,  after  attaining  to  full  age,  the  bar  is  complete  against 
her  as  well  as  the  hnsb<ind.  By  the  Act  of  1712,  2  Brev. 
Dig.  Tit.  110,  Sec.  14,  p.  23,  it  is  provided,  that  if  any  per- 
,soh  or  persons,  ^^at  the  time  of  any  such  cause  of  action 
given  or  accrued,  shall  be  beyond  the  seas,  or  feme  covert, 
or  imprisoned,  shall  be  at  liberty  to  bring  their  action  at 
any  lime  within  four  years  after  the  ratification  of  this  Act, 
or  at  any  time  within  five  years  after  such  cause  of  action 
given  or  accrued,  and  at  no  time  after."  To  entitle  the 
complainants  to  the  benefit  of  this  saving,  it  is  necessary  to 
shew  that  the  cause  of  action  accrued  during  coverture. 
It  is,  however,  unquestionable,  that  the  right  to  demand  an 
account  of  the  hire  of  the  slaves,  accrued  to  Miss  Blakeley 
at  the  end  of  every  year  after  the  death  of  her  father.  The 
cause  of  action  therefore  existed  before  coverture,  and  she 
cannot  claim  the  benefit  of  this  saving.  In  Tredville  4* 
wife  vs.  Collins,  1st  Con.  Rep.  (Tredway's  ed.)  202,  the 
cause  of  action  accrued  to  the  feme  plaintiff  while  sole,  and 
during  infancy,  and  it  was  held  that  she  was  bound  in  four 
years  after  attaining  to  full  age ;  and  that  she  was  not  enti- 
tled to  sue  within  five  years  from  her  coverture,  notwith- 
standing it  appeared  that  she  had  been  married  during 
infancy. 

It  is  true  that  in  Stowell  vs.  Zouch,  Plowden,  375,  it  is 
said  ''  that  if  one  had  three  or  four  of  the  defects  and  im- 
pediments, as  if  a  woman  who  has  present  right,  or  when 
the  positive  right  falls  in  is  covert,  within  age,  not  of 
whole  mind,  and  in  prison,  and  one  or  two  or  three  of 
these  defects  are  removed,  as  if  the  husband  dies,  and  she 
is  of  full  age  and  let  out  of  prison,  the  five  years  appointed 
to  her  by  the  statute,  shall  not  commence  until  the  last 
defect  or  impediment  is  removed  ;  and  when  she  is  void  of 
All  the  impediments  or  defects,  then  the  five  years  shall 
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commence."  On  looking  back  into  the  report  of  th&t  case^ 
at  page  362,  the  clause  of  the  statute,  to  which  this  argu- 
ment of  the  Judges  alludes,  will  be  found  to  provide,  *Hhat 
all  women  covert,  not  parties  to  the  fine,  and  every  person^ 
within  age,  in  prison  or  out  of  the  realm,  and  not  of  whole 
mind  at  the  time  of  the  fine  levied  and  ingrosscd,  and  by 
the  Act  before  excepted,  having  any  right  or  title  or  cause 
of  action,  to  the  lands,  shall  take  their  actions  on  lawful 
entry  according  to  their  right  and  title,  within  five  years, 
after  they  come  and  be  of  full  age  of  twenty  one  years, 
out  of  prison,  discovert,"  &c.  From  which  it  appears,  that 
the  statute  there  referred  to,  and  upon  which  the  argument 
is  founded,  contemplates  the  giving  of  five  years,  after  the 
removing  of  all  disabilities  which  may  exist  at  the  accrual 
of  the  cause  of  action.  The  conclusion  of  the  Judges  in 
this  argument  is  nothing  more  than  that  the  party  may 
rely  upon  the  disability  last  removed,  and  claim  the  five 
years  from  that  time.  All  the  disabilities  must  exist  at 
the  moment  the  cause  of  action  accrues.  If  only  one  ex- 
isted, and  that  is  removed,  the  statute  would  commence  to 
run,  and  a  sutsequent  disability  accruing,  would  not  pre- 
vent it  from  running  out,  as  appears  from  the  same  autho- 
rity. So  that  even  according  to  this  case,  coverture,  after 
the  cause  of  action  accrued,  could  not  be  joined  to  infancy, 
to  extend  the  term  allowed  by  the  statute.  But  our  Acts 
of  limitations  are  not  identical  in  their  provisions  with  the 
statute  referred  to  in  Plowden.  The  Act  of  1788,  2  Brev. 
Dig.  Tit.  110,  sec.  23,  p.  26,  allows  to  infants  four  years, 
after  attaining  full  age,  to  prosecute  any  personal  action. 
The  Act  of  1712  does  not  except  femes  covert  until  after 
discoverture,  but  merely  gives  them  the  right  to  sue  at  any 
time  within  five  years  after  the  cause  of  action  accrued. 
The  Acts  of  lin^tatious  do  not,  therefore,  regard  coverture 
and  infancy  as  equal  disabilities.  Indeed,  coverture  is  not 
a  disability,  for  the  Act  of  1712  does  not  treat  it  as  such, 
in  permitting  the  rights  of  a  feme  covert  to  be  barred  while 
it  exists ;  and  by  another  provision,  the  right  and  power  to 
sue,  is  given  to  her.  It  may  admit  of  a  grave  question,  whe- 
ther the  disability  of  infancy  is  not  merged  in  the  coverture, 
and  whether  an  infant  feme  covert  could  have  any  longer 
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term  than  five  years  after  the  accrual  of  her  cause  of  ac- 
tion. In  all  events,  the  party  conld  only  have  the  right  to 
claim  the  protection  of  one  or  the  other,  and  not  rely  upon 
both  as  cumulative  disabilities* 

In  the  case  before  us,  the  complainants  must  rely  on  the 
infancy  of  Mrs.  Starke.  She  was  of  full  age  in  July  or 
October,  1823.  Take  the  last  period  as  the  true  time,  and 
she  would  be  barred  in  October,  1827,  three  months  before 
the  testator's  death,  and  nearly  a  year  and  eight  months 
before  the  filing  of  this  bill. 

It  is  therefore  ordered  and  decreed,  that  the  Chancellor's 
decree  be  affirmed. 


In  Chancery^  January^  1829. 

James  H.  Boggs^  William  Oliver ^  and  Wallace  ^  Mc- 
JF%ey  vs.  Harriet  Reid^  and  D.  Rumph^  and  George 
Butter. 

The  duty  of  a  trastee  is  to  hold  and  employ  the  property  for  the 
boQiefit  of  the  eesiuique  trust  f  but  he  is  not  authorised  to  encumber  it 
with  debts. 

Persons  who  deal  with  him  mast  do  it  upon  his  individual  credft, 
and  not  upon  the  credit  of  the  trust  estate: 

Having  the  manogement  of  the  estate,  necessarily  implies  a  power 
to  provide  for  its  maintenance  and  support  He  is  authorised,  there- 
fore, to  pay  the  doctor's  bills,  and  taxes — to  purchase  plantation  tools, 
and  the  necessary  supplies  for  the  slaves,  ^.,  and  to  reimburse  him- 
self out  of  the  proceeds  of  the  crops. 

The  trustee's  reimbursing  himself,  is  a  matter  between  him  and  the 
ceituique  trust  alone,  the  creditors  having  nothing  to  do  with  it 
They  are  the  creditors  of  the  trustee  and  not  of  the  estate. 

The  trustee  himself  is  not  authorised  to  pledge  the  capital,  but 
must  keep  the  expmiditures  within  the  income. 
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If  the  estate  is  unproductive,  and  in  danger  of  consuming  itself  he 
must  apply  to  the  Court  for  advice,  and  may,  under  its  directicm,  con- 
vert it  into  other  property,  or  make  such  other  arrangements  as  may 
remedy  the  eviL 

There  are  caaes  when  the  Court  will  permit  a  part  of  the  property 
to  be  sold  to  save  the  rest 

Cases  of  urgent  necessity  may  exist  where  there  may  not  be  time 
to  apply  to  the  Court,  in  which  a  trustee  may  and  must  act  upon  his 
own  responsibility,  in  which  he  will  be  indemnified  out  of  the  trust 
estate ;  as  in  case  of  the  burning  of  a  house,  destruction  of  a  crop  by 
deluge,  and  the  lika  It  is  only  in  such  cases,  that  the  estate  will  be 
allowed  to  be  encumbered,  and  the  Court  will  judge  of  the  necessity. 

The  grounds  on  which  the  cases  heretofore  decided  were  founded| 
do  not  distinctly  appear. 

The  cases  of  Cater  vs.  Eveldgh^  James  vs.  Mayrani^  and  MofU* 
gomery  and  Eveleighy  commented  on. 

The  Court  may  allow  the  creditor  the  same  privilege  of  being  re< 
munerated  out  of  the  income,  as  would  be  allowed  to  the  trustee,  for 
necessary  disbursements. 

Where,  by  a  marriage  agreement,  an  estate,  real  and  personal,  was 
conveyed  to  trustees  in  trust,  to  permit  the  husband  and  wife  to  re* 
ceive  the  profits  during  their  joint  lives,  and  if  the  wife  survived,  ^in 
trust  that  they  should  assign,  transfer  and  pay  over,  all  the  said  pro-* 
perty  to  the  wife  absolutely ;"  at  the  death  of  the  husband,  the  wife 
surviving,  the  trust  estate  terminates,  and  the  income  in  the  hands  of 
the  widow  will  not  be  subjected  to  supplies  furnished  during  the  life 
time  of  the  husband,  though  the  income  during  his  life  time  might 
have  been  so  subjected,  if  application  had  been  made  to  the  Court 

Income  in  the  possession  of  the  husband,  at  his  death,  more  than 
necessary  fbr  the  current  expenses  of  the  &mily  and  plantation,  might 
be  subjected  to  reimbursements  for  necessary  sujqplies. 

The  bill  stated  in  this  case,  that  on  the  13th  of  Novem- 
ber, 1821,  John  Reid  and  Harriet  Hart,  being  about  to  in* 
termarry,  entered  into  a  marriage  contract,  by  which  the 
property  of  said  Harriet,  consisting  of  lands  and  negroes, 
and  other  personal  property,  specified  in  said  deed,  was 
conveyed  to  D.  Rumph  and  G.  Butler,  subject  to  certain 
trusts,  &c.  That  the  said  marriage  was  afterwards  soU 
emnized.  That  the  property  went  in  consequence  into  the 
possession  of  John  Reid,  who  superintended  and  managed 
the  same,  and  made  all  contracts  in  reliition  thereto  ;  and 
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purchased  sach  articles  as  were  necessary  for  die  estate 
and  the  ceatuique  trust ;  and  employed  overseers  and  sold 
the  crops  ;  either  by  virtue  of  the  authority  given  in  the 
deed,  or  by  the  direction  of  Rumph  and  Butler,  the  trus- 
tees ;  or  that  he  acted  as  agent  of  the  trustees.  That  be- 
ing possessed,  <ftcw,  he  purchased  of  the  complainant  Boggs, 
same  mules  for  the  estate,  and  gave  his  note  therefor,  ou 
the  9th  October,  1826,  for  $226.  That  he  took  possession 
of  the  mules  and  carried  them  to  the  plantation,  where  they 
have  been  used  and  where  they  still  remained.  The  bill 
further  stated,  that  Reid  employed  the  complainant,  Wil- 
liam Oliver,  as  overseer  on  the  trust  estate,  and  gave  his 
note  for  the  wages,  on  the  1st  of  January,  1826,  for  $165| 
for  the  services  of  the  year  1826.  The  note  not  being 
paid,  he  sued  Reid,  and  recovered  a  judgment  at  law ;  but 
no  satisfaction  had  been  made ;  and  complainant  was  put 
to  costs,  <&c.  That  Reid  had  no  other  plantation  than  the 
trust  property  ;  and  that  he  departed  this  life  sometime  in 
the  year  18^,  insolvent^  and  that  no  means  of  payment 
remained,  except  from  the  trust  property,  for  the  benefit  of 
which  the  debt  was  contracted. 

The  complainants,  Wallace  &  M'Fie,  stated,  that  John 
Reid  being  in  possession  of,  and  managing  said  estate,  pur- 
chased sundry  articles  for  the  estate,  and  for  the  cestuique 
trusts,  in  the  year  1826  and  1826,  which  were  carried  to 
the  estate,  and  there  used.  That  on  the  7th  of  March, 
1826,  Reid  closed  the  acconnt  of  the  year  1826,  and  gave 
a  draft  on  his  factor  for  said  estate,  for  $173,78,  which  was 
not  paid,  but  protested  and  returned.  That  thereupon 
complainants  charged  the  same  to  the  account  of  John  Reid, 
and  that  thi^  account,  and  also  the  articles  subsequently 
purchased  for  said  estate,  and  that  of  ceaiuiqt^  trust's, 
amounted  on  1st  January,  1827,  to  $216,73,  for  which 
Reid  gave  his  note  ;  on  which  suit  was  brought,  and  judg- 
ment obtained,  but  the  execution  was  returned  nulla  bmia. 

The  bill  charged,  that  as  the  marriage  settlement  secur- 
ed the  property  to  Reid  and  wife  during  their  joint  lives, 
and  as  these  debts  were  contracted  during  their  joint  lives, 
the  trust  property  was  peculiarly  liable  to  pay  them.  That 
independent  of  the  general  charge,  that  Reid  died  in- 
solvent— there    were    many    executions    returned   nuUa 
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bona  against  him;  and  that  he  was  taken  by  viitue  of  a 
capias  ad  satisfaciendum  by  some  plain  tifi^  and  that  he 
assigned  all  he  possessed,  which  was  not  sufficient  to  sat- 
isfy the  claims  entitled  to  distribution.  That  they  applied 
to  said  Reid  and  to  defendants  for  payment,  without  suc- 
cess. The  bill  prayed  discovery  of  all  the  facts  ;  and  that 
defendants  might  pay  the  debts,  interest  and  costs,  out  of 
the  estate  or  otherwise  ;  and  if  necessary,  that  they  should 
account  before  the  Commissioner  for  that  purpose ;  and 
asked  for  general  relief  and  subpoena. 

The  answer  of  Mrs.  Reid  admitted  the  deed  and  the 
marriage,  and  that  Mrs.  Reid  and  husband  took  possession 
of  the  property,  and  received  the  proceeds  ;  that  John  Reid 
was  the  established  and  only  manager,  and  sold  the  crops, 
until  about  two  years  before  his  death,  being  arrested  on  a 
ea,  sa.  he  assigned  his  property  and  also  his  interest  in  the 
trust  estate,  to  R.  P.  M'Cord,  who  took  possession  and  sold 
the  crops  for  the  benefit  of  the  judgment  creditors,  amongst 
whom  were  most  of  the  complainants,  and  submitted  whe- 
ther any  demand  could  be  made  upon  the  trust  estate, 
until  it  was  ascertained  to  what  extent  this  fund  was  liable 
in  discharge  of  complainants'  debts. 

The  answer  admitted  that  J.  Reid  purchased  the  mules, 
for  the  trust  estate,  and  gave  his  note  ;  that  they  were  used 
for  the  said  estate.  That  Oliver  did  oversee,  and  that  the 
note  was  given  for  his  wages,  <&c.  She  could  not  say  for 
what  purpose  Wallace  &  M'Fie's  account  was  created. 
The  articles  appeared  not  to  be  such  as  were  for  the  es- 
tate. That  it  appeared  that  a  large  portion  were  ordinary 
family  supplies,  and  some  for  which  this  court  cannot  hold 
the  trust  estate  liable.  When  the  court  shall  have  settled 
the  principles  upon  which  her  estate  was  liable  for  debts 
created  by  her  last  husband,  she  was  willing  that  such  por- 
tions of  this  accolint  as  the  commissioner  might  think  came 
within  these  principles,  might  be  paid.  The  answer  sub- 
mitted that  if  the  estate  was  made  liable  for  these  debts  the 
primary  object  of  the  settlement  might  be  defeated.  She 
understood  there  were  many  debts,  enough  to  consume 
almost  the  whole  estate,  <frc.,  and  prayed  to  be  dismissed 
with  costs,  <&c. 
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Preston^  for  the  defendant,  contended  that  the  trust  es- 
tate was  not  liable  at  all. 

Chappell,  for  the  complainant. 

De  Saussure,  Chancellor. — ^This  case  involves  a  ques- 
tion which  is  too  frequently  occurring  before  the  Court. 
The  decisions  have  been  numerous,  and  almost  every  case 
has  some  peculiar  or  diversified  circumstances,  so  that  hard- 
ly any  two  of  them  are  exactly  alike. 

The  precise  facts  are  stated  in  a  few  paragraphs.  A 
widow  lady,  named  Harriet  Hart,  being  about  to  intermarry 
with  Mr.  John  Reid,  and  being  possessed  of  a  good  real 
and  personal  estate  in  her  own  right,  a  marriage  contract 
or  settlement  was  entered  into  between  them,  with  the 
usual  intervention  of  trustees,  by  which  her  property  was 
conveyed  to  George  Butler  and  David  Rumph,  in  trust, 
that  they  would  permit  the  said  John  and  Harriet  to  re- 
ceive and  enjoy  the  profits  and  proceeds  of  the  above  men- 
tioned property,  (except  three  slaves,  who  are  named)  dur- 
ing the  joint  lives  of  the  said  John  and  Harriet :  And  if 
the  sirfd  Harriet  should  survive  the  said  John,  in  trustjiheii 
they  (the  said  trustees)  should  assign,  transfer,  and  pay 
over,  all  the  said  property,  and  the  issue  of  the  negroes,  to 
the  said  Harriet,  absolutely  and  unconditionally.  But  in 
case  John  Reid  survived  his  wife,  and  there  was  no  issue 
of  the  marriage,  then  the  estate  to  go  to  said  John  Reid 
absolutely.  If  there  should  be  issue  surviving  said  Reid, 
then  to  such  issue. 

The  marriasre  took  eflfect — and  Mr.  John  Reid  died  on 
the         day  of  in   the   year  1828.     There  was  no 

issue  of  the  marriage  ;  so  that  Mrs.  Reid  is  entitled  to  tho 
whole  estate,  transferred  to  her  unconditionally  and  abso- 
lutely. 

During  the  coverture,  Mr.  John  Reid  was  in  possession 
of  the  estate,  and  received  and  applied  the  rents  and  pro- 
fits as  he  pleased.  He  contracted  debts  with  various  per- 
sons ;  among  them,  with  James  H.  Boggs,  one  of  the  com- 
plainants, from  whom  he  purchased  certain  mules,  for 
which  he  gave  his  own  note  of  hand,  for  two  hundred  and 
twenty-five  dollars,  on  the  9th  day  of  October,  1826,  paya- 
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ble  on  the  1st  December  following.  This  note  has  no  re- 
ference to  the  trust  estate  ;  but  it  is  charged  in  the  bill^ 
and  admitted  in  the  answer,  that  these  mules,  for  which 
the  note  was  given,  were  purchased  for  the  benefit  of  the 
plantation,  and  were  placed  thereon  by  John  Reid,  and 
have  never  been  removed.  John  Reid  also  employed  Mr. 
Oliver,  another  of  the  complainants,  as  an  overseer  on  the 
plantation,  for  the  year  1825,  and  gave  him  his  note  of 
band  on  1st  January,  1826,  for  one  hundred  and  sixty  dol- 
lars, expressed  to  be  for  his  services  as  overseer,  during 
the  year  1826. 

It  was  conceded  by  the  answer,  that  Oliter  was  so  em 
ployed,  and  performed  the  service. 

John  Reid  also  contracted  another  account  with  Wal- 
lace &  McFie,  commencing  in  January  1825,  and  ending 
in  March  1826.  The  charges  were  against  John  Reid  in 
his  own  name,  and  without  any  reference  to  the  trust  es- 
tate. A  draft  was  taken  by  Wallace  <ft  McFie  from  John 
Reid,  on  Conner  &  Wilson,  for  the  then  amount  of  the  ac- 
count, which  was  returned  protested.  This  accoimt, 
amounting  to  two  hundred  and  fifteen  dollars,  seventy- 
three  cents,  (including  some  charges  on  protest  and  notice,) 
consisted  of  articles'  such  as  are  commonly  used  and  con- 
sumed in  a  respectable  family,  and  for  use  on  a  cotton  plan- 
tation, except  about  twenty  dollars  for  spirits  and  wine, 
<ftc.  These  are  the  claims  now  before  the  court,  on  which 
it  is  stated  in  the  proceedings  judgments  have  been  obtain^^ 
ed  at  law.  But  that  they  have  not  been,  and  cannot  be 
satisfied,  as  John  Reid  died  in  the  year  1828,  insolvent, 
leaving  no  property  of  his  own.  It  is  further  stated,  that 
several  executions  having  been  returned  nulla  bonuj  John 
Reid  had  been  arrested  under  a  ca.  sa.  and  that  he  had 
sworn  out  of  goal,  and  assigned  all  his  property,  and  his 
interest  in  his  wife's  property,  to  Mr.  Russell  P.  McCord, 
for  the  benefit  of  his  creditors ;  and  that  he  received  the 
rents  and  profits  of  the  trust  estate  for  two  years,  and  ap- 
plied them  as  he  thought  right ;  but  these  complainants 
have  not  received  payment  from  him  or  any  other  source. 
The  complainants,  therefore,  seek  payment  of  the  trust  es- 
tate. 
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In  the  argument  of  this  cause,  th<!  counsel  for  the  com- 
plainants contended  that  (he  doctrine  of  marriage  eettle- 
ments,  and  trusts  for  the  benefit  of  families,  is  miscbierons 
to  creditors  and  to  the  community,  and  dangeroos  to  the 
peace  of  families  ;  and  that  it  ought  to  be  discouraged,  and 
the  estates  made  liable,  as  far  as  possible.     The  court  has 
little  to  do  with  the  policy  of  the  laws.     Its  duty  is  to  ad- 
minister them  as  it  finds  them  established.     The  doctrine 
and  the  practice  of  marriage  settlements,  hare  been  in  use 
in  this  country  from  its  first  settlement,  and  it  is  not  for  the 
court  to  discourage  them.     It  is   for  the  legislature  to  de- 
cide' on  the  policy  ;  and  that  has  been  done  by  statutes  pre- 
scribing that  marriage  settlements  shall  be  recorded  within 
limited  periods,  in  order  to  give  them  validity;  and  when 
so  recorded,  are  good  and  effectual,  according  to  their  re- 
spective provisions.     These  Ac 
fectly  legal  sanction,  in  additioi 
which  they  had  from  the  long  & 
or  to  the  recording  statutes.     Ni 
able,  as  it  is  supposed  to  be.     1 
and  care  of  their  comfortable  m 

■  cation,  is  as  much  a  measure  of  sound  policy,  as  the  pay- 
ment of  creditors.  In  most  civilized  countries,  the  e»- 
ta(e  of  the  wife  is  mdre  fblly  protected  by  the  general  law, 
than  they  are  in  England  or  in  America  by  special  contracts 
and  marriage  settlements.  And  there  is  no  injustice  in  it 
Saiely  the  woman  about  to  marry,  and  to  rear  a  family, 
useful  to  thecommnnity,  has  a  just  right  to  say,  I  have  prop- 
erty  which  I  wish  protected  for  the  benefit  of  that  family. 
She  owes  no  debts,  (for  if  she  does  they  must  first  be  paid) 
aud  in  conveying  her  own  property  to  trastees,  for  the 
benefit  of  herself  and  children,  she  does  no  more  than  ex- 
ercise a  right  of  control  over  her  property,  common  to  all 
proprietors ;  nor  have  creditors  of  her  husband  a  right 
to  complain  ;  for  unless  she  married  faim,  they  could  not 
have  the  shadow  of  claim  on  her  property.  And  if  she 
marries  on  condition  that  her  property  shall  be  protected, 
her  husband's  creditors  have  no  reason  to  complain,  provi- 
ded they  are  put  on  their  guard,  and  are  not  led  to  give 
credit  to  the  husband  on  false  grounds.     This  is  guarded 


APPENDIX.  457 

against  by  our  statutes,  which  require  marriage  settlements 
to  be  recorded  within  limited  short  periods. 

The  first  question^  then^  in  this  cause^  is^  was  the  set- 
tlement in  question  recorded  within  the  time  limited  by 
law,  which  is  three  months  ?  The  copy  of  the  settlement 
furnished  me,  bears  date  the  13th  November,  1821.  It 
was  marked  on  the  back,  ^^  proven  30th  January,  1822." 
But  the  certificate  of  the  proper  officer,  that  the  copy  is  a 
true  copy  frem  the  records,  does  not  say  when  it  was  re- 
corded.  This  was  a  serious  dilemma  in  the  way ;  for  the 
entry  of  ^'  proven,  January,  1822,"  on  the  copy  settlement, 
does  not  establish  that  the  original  deed  was  then  deposit- 
ed to  be  recorded,  or  was  actually  recorded.  The  probate 
is  often  made  before  magistrates  out  of  the  office — and  the 
deposit  or  the  recording,  may  not  occur  till  long  after — 
sometimes  never.  In  the  absence  of  the  regular  proof,  I 
caused  the  book  of  records  to  be  searched,  and  the  search 
has  resulted  in  the  disclosure  of  the  most  extraordinary 
carelessness  in  the  office  at  the  time  in  question  ;  for  it  ap- 
pears that  from  the  16th  November,  1821,  to  the  22d  Jan- 
uary, 1822,  the  time  of  recording  a  great  number  of  deeds, 
comprised  in  thirty  pages,  has  not  been  mentioned.  Be- 
ifore  and  after  these  periods,  the  time  is  mentioned  when 
every  deed  is  recorded ;  and  as  the  marriage  settlement 
we  are  considering  is  recorded  in  the  intermediate  space 
of  time  between  those  two  dates,  it  appears  to  have  been 
recorded  within  the  three  months  prescribed  by  law,  and 
is  valid  and  effectual  to  its  purposes. 

The  next  question  is,  whether  the  complainants  are  en- 
titled to  relief  under  the  provisions  of  the  deed.  We  have 
seen  that  the  trustees  were  bound  to  permit  John  Reid 
and  Harriet,  his  wife,  to  receive  and  enjoy  the  profits  and 
proceeds  of  the  above  mentioned  property,  (except  three 
slaves,)  during  their  joint  lives  ;  and  if  Harriet  Reid  sur- 
vived her  husband,  then  the  trustees  were  to  assign,  trans- 
fer atfd  pay  over  to  her,  all  the  property  and  the  issue  of 
the  slaves,  absolutely  and  unconditionally.  The  deed,  then, 
placed  the  income,  only,  of  the  estate,,  at  the  disposal  of  the 
husband  and  wife,  during  the  coverture.  Of  this  provi- 
sioUi  all  persons  were  apprized,  in  the  manner  prescribed 
58 
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by  law,  by  the  recording ;  so  that  they  might  deal  with 
the  parties  accordingly,  if  they  chose  to  deal  at  all.  So 
far  as  we  have  gone,  then,  it  is  obvious,  that  the  court 
could  not  subject  the  body  of  the  trust  estate,  to  the  claims 
of  the  creditors. 

But  another  question  is  made,  which  must  now  be  con- 
sidered. It  is  argued  for  the  complainants,  that  the  seve- 
ral articles  furnished,  were  for  the  benefit  of  the  trust  es- 
tate, which  ought,  therefore,  to  be  subject  to  the  payment. 
And  it  is  urged  that  the  court  has  already  decided  in  seve- 
ral cases,  that  the  trust  estate  should  be  subjected.  This 
is  certainly  true.  In  the  case  of  Cater  vs,  Eveleigk,  the 
court  decreed  the  estate  to  be  liable  for  a  saw  gin,  procur- 
ed by  the  husband,  father  of  the  family,  for  the  4rust 
estate.  In  another  case,  respecting  the  trust  estate  of 
Eveleighy  1  McCord's  Chan.  Rep.  267,  again  the  court 
subjected  the  estate  for  supplies  of  corn,  furnished  for 
the  subsistence  of  the  slaves.  And  in  other  cases,  trust 
estates  have  been  subjected  to  the  payment  of  the  wa- 
ges of  overseers  employed  to  manage  those  estates.  In 
all  these  cases,  the  court  has  gone  on  the  principle  that 
these  were  essential  to  the  well  being  of  the  trust  estate. 
The  slave  might  perish  if  not  supplied  with  com  or 
clothing  ;  the  cotton  might  lay  useless  without  the  ma- 
chinery to  prepare  it  for  market ;  and  this  is  strong  ground 
on  which  to  place  the  subject.  Yet  it  is  dangerous — ^for 
it  is  difficult  to  assign  the  precise  limits  to  this  responsi- 
bility. It  may  be  abused,  to  the  destruction  ot  the  body 
and  substance  of  the  estate  itself,  by  the  extravagance  or 
mismanagement  of  the  husband.  I  acknowledge  that  I 
feel  great  difficulty  on  the  subject,  and  should  be  much 
gratified  and  relieved,  if,  on  an  appeal  in  this  case,  some 
general  rules  could  t>e  laid  down  for  my  government  in 
such  cases.  One  thing,  however,  is  clear,  that  if  the  hus- 
band is  allowed  to  expend  all  the  income  on  other  objects, 
and  to  leave  such  demands  as  are  founded  on  real  sup- 
plies, for  the  manifest  benefit  and  reasonable  improvement 
of  the  trust  estate,  entirely  unpaid  until  his  death,  and 
then  these  creditors  are  allowed  to  come  for  payment  on 
the  body  of  the  estate  itself,  all  the  purposes  of  protectioa 
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intez£ded  to  be  given  to  such  estates,  would  be  defeated.  I 
see  no  remedy  against  this  evil,  but  to  examine  strictly 
into  the  nature  of  the  supplies  to  the  estate,  to  ascertain 
whether  they  were  indispensable  to  the  estate  itself,  and 
not  merely  for  the  usufructuaries  personally.  And  also  to 
require  that  even  such  creditors  should  use  all  proper  dili- 
gence to  obtain  payment  out  of  the  income  of  the  estate, 
from  year  to  year,  as  such  indispensable  supplies  were  fur- 
nished. 

To  apply  these  views  to  the  present.     There  is  no  doubt 
that  the  mules  supplied  to  the  trust  estate  were  a  durable 
benefit,  perhaps  as  much  so  as  a  saw  gin  ;  for  they  last  as 
long,  and  are  extensively  useful.     It  seems  the  mules  were 
sold  by  Mr.  Boggs  to  Mr.  Reid,   in  the  autumn  of  1826^ 
and  he  gave  his  note  on  9th  October,   1826,  for  two  bun* 
dred  and  twenty-five  dollars,  payable  on  the  first  day  of 
December  following.    The  mules  were  placed  on  the  plan- 
tation of  the  trust,  and  worked  on   it,  and  now  remain 
thereon,  and  the  present  cestui  que  use^  or  rather  absolute 
owner,  has  the  benefit  of  them.     I  think  this  case  comes 
clearly  within   the  principles  of  the   decided   cases ;  and 
the  mules  must  be  paid  for,  especially  as  the  creditor  seems 
to  have  pursued  his  remedy  with  proper  diligence,  and  en- 
deavored to  get  payment,  without  success.     It  was  ingeni- 
ously argued,  that  this  would   be   giving  a  lien  on    the 
mules,  which  the  parties  did  not  contract   for;     It  struck 
me  at  first  with  some  force ;  but  on  reflection,  I  am  satis- 
fied it  has  not  the  weight  ascribed  to  it.     The  question  is, 
not  whether  Mr.  Boggs  has  a  lien  on  the  mules,  for  that  he 
certainly  has  not — ^but  it  is,  whether  the  creditor,  having 
supplied  the  trust  estate  with  an  article  essential  to  its  im- 
provement, and  which  still  remains  beneficial  to  the  pres- 
ent owner,  is  not  entitled  to  be  paid  out  of  the  trust'  es- 
tate, on  the  same  footing  with  other  creditors,  standing  on 
the  same  ground. 

The  next  claim  was  that  of  the  overseer,  for  wages  for 
superintending  the  estate.  This  kind  of  claim  has  been 
repeatedly  sustsuned  by  the  court ;  and  as  there  has  been 
no  laches,  but  reasonable  diligence  used  without  success 
to  obtain  payment,  during  the  life  of  Mr.  Reid,  it  appears 
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to  me  to  be  just,  that  the  overseer  should  be  paid  by  the 
present  possessor  of  the  estate,  who  was  entitled  to  the  in* 
come  jointly  with  her  husband,  during  the  coverture. 

The  next  claim  is  that  of  Wallace  A  McFie,  for  the 
payment  of  an  account  for  articles  furnished  to  Mr.  Reid, 
in  the  year  1826,  and  part  of  1826.  On  examining  that  ac- 
count, it  appears  that  nearly  three-fourths  of  the  amount 
are  for  cotton  bagging,  negro  cloth,  Ac.  for  the  indispen- 
sible  use  of  the  estate.  These  appear  to  me  to  come 
within  the  principles  which  have  been  recognized  by  the 
court  in  its  decisions  heretofore  made,  on  this  anomalous 
and  embarrassing  subject.  The  remaining  articles  for 
general  family  consumption,  do  not  come  within  the  prin- 
ciples, and  cannot  be  allowed. 

It  was  properly  argued  for  the  defendant,  that  before  she 
could  be  called  upon  for  payment,  she  was  entitled  to  have 
the  crops  of  the  time  that  the  estate  was  held  by  an  as- 
signee, applied  to  the  payment  of  the  claims  now  made  on 
her,  unless  otherwise  legally  applied.  It  will  therefore 
be  necessary  to  order  a  reference,  that  the  commissioner 
may  enquire  and  report,  if  there  be  any  part  of  the  pro- 
ceeds of  those  crops  remaining,  properly  applicable  to  pay 
these  demands.  The  assignee  will  doubtless  produce  the 
accounts  of  the  receipts  and  expenditures,  without  putting 
the  parties  to  the  expense  and  delay  of  making  him  a  par- 
ty. Should  that  fund  be  insufficient,  then  the  deficiency 
must  be  made  up  by  the  defendant. 

After  a  good  deal  of  reflection,  however,  I  am  satisfied 
that  the  complainants  have  no  right  to  touch  the  capital  of 
the  estate.  The  deed  of  settlement  gave  only  the  income 
of  the  estate  to  the  husband  and  wife,  during  the  cover- 
ture. That  deed  was  recorded  according  to  law^  as  a  no- 
tice to  all  the  world,  of  what  interests  the  parties  had  in 
the  estate.  In  giving  credit,  therefore,  they  could  look 
only  to  the  income  ;  and  to  the  income  they  must  resort 
for  payment.  Nor  will  the  court  permit  the  whole  of  the 
present  income  to  be  taken  from  the  defendant.  She  must 
be  allowed  a  reas6nable  proportion  for  her  maintenance 
out  of  it,  and  the  remainder  applied  to  the  payment  of  the 
demands  of  the  complainants. 
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On  looking  into  the  decisions  in  this  State  on  this  snb^ 
ject,  I  find  that  this  arrangement  which  I  propose  to  make, 
is  not  a  new  course.  For  in  the  case  of  BethutM  and 
others  vs.  Bereaford  and  wife  and  others^  (1  Des.  Rep. 
174,)  the  court,  after  deciding  that  the  income  of  the  set-* 
tied  estate  was  liable,  to  a  certain  extent,  to  the  claims  of 
the  creditors  then  suing,  determined  that  the  wife,  from 
whom  the  estate  was  derived,  should  have  a  subsistence 
out  of  the  income,  and  made  a  provision  accordingly. 

It  is  therefore  ordered  and  decreed,  that  it  be  referred 
to  the  commissioner  to  examine  and  report  the  amount  of 
the  debts  due  to  the  respective  complainants,  according  to 
the  principles  laid  down  in  this  decree.  Also,  that  he  fur* 
ther  enquire  and  report,  what  was  the  amount  of  the  in** 
come  of  the  estate  whilst  it  was  in  the  hands  of  the  as- 
signee of  John  Reid,  and  what  application  has  been  made 
thereof ;  and  whether  any,  and  what  sum,  remains  appli-> 
cable  to  the  debts  due  the  complainants* 

And  he  is  further  directed,  in  case  it  be  necessary  to  re- 
sort to  the  income  of  the  estate  in  the  hands  of  the  defen- 
dant, to  examine  and  report  what  is  the  average  amount  of 
that  income,  and  what  proportion  thereof  would  be  a  pro- 
per allowance  for  the  support  of  the  defendant,  until  the 
debts  due  the  complainants  should  be  paid  out  of  the  re- 
maining part  of  the  income. 

From  this  decree  both  parties  appealed.  The  com- 
plainants, on  the  ground  that  the  estate  should  be  made 
liable,  and  sold  for  the  purpose  of  satisfying  their  claims. 
The  defendants,  on  the  ground  that  the  estate  became  ab- 
solute in  Mrs.  Reid,  upon  the  death  of  her  husband,  and 
was  not  liable  for  debts  incurred  for  the  benefit  of  the  par- 
ticular estate. 

Preaton^  for  the  defendants.  It  is  conceded  that  a  trust 
estate  is  liable  for  debts  created  by  it.  Credit  is  indispen- 
sable to  its  existence.  The  wants  of  the  estate  must  be 
supplied,  and  in  the  absence  of  any  other  mode  this  must 
be  resorted  to.  But  this  concession  must  not  be  extended 
further  than  the  terms  import.  The  tenant  of  a  term,  can- 
not charge  the  estate  in  the  hands  of  the  remainderttiaDi 


462  BoGGs  V8.  Rbid. 

for  expenses  incurred  in  rendering  it  usefnl  or  convenient 
to  himself.  Reid  was  tenant  for  life,  and  these,  all  the  pro- 
ceedings show,  are  his  own  proper  debts,  and  it  never  was 
thought  that  the  trust  estate,  except  so  far  as  he  had  an  in- 
terest in  it,  was  to  come  in  aid  of  his  liability.  That  estate 
is  passed  away,  and  can  they  pursue  it  in  the  hands  of  the 
present  owner  1 

If  she  had  sold  or  transferred  it  to  another,  could  the 
creditors  follow  it  1  This  is  not  a  legal  claim,  it  is  found- 
ed in  a  supposed  equity,  which  is  raised  when  one  has 
contributed  to  the  improvement  and  preservation  of  the 
estate.  If,  then,  we  regard  John  Reid  as  the  proper  agent 
for  the  estate,  yet  these  debts  were  contracted  by  the  ten- 
ant for  life,  with  a  view  to  increase  his  own  income.  They 
are  not,  therefore,  necessary  to  the  remainderman.  Tenant 
for  life,  without  impeachment,  is  bound  to  keep  the  premi- 
ses in  repair.  2  Atk.  283,  Partretch  vs.  Powley.  Tenant 
tor  life  is  bound  to  keep  down  the  interest  and  to  share 
with  the  remainderman  a  part  of  the  principal.  1  Atk. 
467 ;  I  Yes.  234.  Reid  purchased  mules  and  they  are 
found  on  the  premises.  If  Mrs.  R.  has  intermeddled  with 
them,  she  may  be  liable  as  executrix  de  son  tort^  and  not 
by  this  bill.  A  fire  engine  or  cider  press  erected  by  tenant 
for  life,  goes  to  his  executor.  Dudley  vs.  Ward,  P.  W. 
113.  As  to  what  debts  the  tenant  for  life  may  charge  the 
remainderman,  1  Brown,  206,  Jones  vs.  Morgan. 

Chappell,  contra,  cited  Cater  vs.  Eveleighj  4  Des.  R. 
19;  James  vs.  Mayrant,  do.  591 ;  Montgomery  vs.  Eve* 
high,  1  M^Cord's  Ch.  R.  267. 

Curia,  per  Nott,  J.  I  concur  in  opinion  with  the  Chan* 
cellor,  that  there  is  nothing  in  this  case  to  excite  our  pre- 
judices against  the  claim  of  the  defendant.  I  am  not 
aware  of  any  system  of  ethics  that  forbids  a  woman  from 
securing  her  own  property  for  her  own  use,  even  against 
the  creditors  of  a  profligate  or  imprudent  husband.  It  is 
enough  that  she  is  ordained  to  take  him  for  better  and  for 
worse,  and  ought  at  least  to  be  permitted  to  secure  her 
property  against  the  last  alternative.  But,  as  is  well  re- 
marked by  the  Chancellor,  we  are  not  required  to  decide 
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upon  the  policy  of  the  law,  but  to  administer  it  according 
to  its  provisions.  I  also  concur  in  opinion  with  the  Chan- 
cellor, that  this  is  an  embarrassing  question.  But  lam  in- 
clined to  think  that  the  embarrassment  arises  more  from 
some  loose  decisions  of  our  Courts,  which  we  are  now  per- 
haps bound  to  respect,  than  from  any  intrinsic  difficulty  in 
the  subject  itself. 

The  duty  of  a  trustee  is  to  hpld  and  employ  the  proper- 
ty for  the  benefit  of  the  cesluique  trust.  Persons,  there- 
fore, who  deal  with  him,  must  do  it  upon  his  individual 
credit,  and  not  upon  the  credit  of  the  trust  estate.  Having 
the  management  of  the  estate,  necessarily  implies  a  power 
to  provide  for  its  maintenance  and  support.  He  is  autho- 
rised, therefore,  to  pay  the  doctor's  bills,  and  taxes,  to  pur- 
chase plantation  tools,  and  the  necessary  supplies  for  the 
slaves,  <&c.  and  to  reimburse  himself  out  of  the  proceeds  of 
the  crop.  But  that  is  a  matter  with  him  and  the  cestuique 
trusts,  with  which  the  creditors  have  nothing  to  do.  They 
are  the  creditors  of  the  trustee  and  not  of  the  estate.  And 
even  the  trustee  himself  is  not  authorised  to  pledge  the 
capital,  but  must  keep  the  expenditures  with  the  income  of 
the  estate.  If  the  estate  is  unproductive,  and  in  danger  of 
consuming  itself,  he  must  apply  to  the  court  for  advice, 
and  may,  under  its  direction,  convert  it  into  other  proper- 
ty, or  make  such  other  arrangements  as  may  remedy  the 
evil ;  and  there  may  be  cases  where  the  court  will  permit 
a  part  to  be  sold  for  the  preservation  of  the  rest ;  and  in- 
deed, cases  of  urgent  necessity  may  exist,  when  there  may 
not  be  time  to  apply  to  the  court,  in  which  a  trustee  may 
and  must  act  upon  his  own  responsibility,  in  which  he  will 
be  indemnified  out  of  the  trust  estate  ;  such  for  instance  as 
the  burning  of  a  house,  the  destruction  of  a  crop  by  a  de- 
luge, and  the  like.  And  it  is  only  in  cases  of  that  des- 
cription, of  the  necessity  of  which  the  court  will  judge,  that 
he  will  be  permitted  to  incumber  the  estate. 

The  duties  of  a  trustee,  therefore,  are  few  and  simple, 
and  may  be  embraced  in  the  few  observations  which  have 
been  made. 

Our  courts,  however,  have  gone  one  step  farther,  and  in 
a  few  instances  have  subjected  the  trust  estate  to  the  pay- 
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ment  of  the  debts  of  a  creditor  contracted  with  the  trustee 
or  his  agent  upon  the  faith  of  or  for  the  use  of  the  trust 
estate.  But  the  principles  upon  which  those  cases  are 
founded,  and  the  extent  to  which  they  were  intended  to  be 
carried,  do  not  very  distinctly  appear.  And  it  belongs  to 
this  court  now  to  establish  some  principle  and  to  give  defi- 
nition to  the  rules  by  which  similar  cases  are  in  future  to 
be  governed.  The  first  case,  I  believe,  is  that  of  C€Uer  and 
JBveleighj  4  Des.  Rep.  19.  In  that  case,  Mr.  Evdeigh,  the 
agent  of  the  trustees,  had  procured  cotton  gins  for  the  use 
of  the  estate,  and  given  his  note  for  the  purchase  money. 
Mr.  Cater,  the  creditor,  sued  upon  the  note,  and  recovered 
a  judgment,  upon  which  he  sued  out  a  ea.  sa.  and  took  the 
body  of  the  defendant.  He  took  the  benefit  of  the  insolv- 
ent debtors'  act,  and  not  having  any  thing  to  surrender,  the 
debt  remained  unpaid.  The  defendant  then  applied  to  the 
Court  of  Equity,  to  be  paid  out  of  the  trust  estate,  which 
was  decreed  by  that  Court.  But  I  presume  the  court 
meant  out  of  the  proceeds  of  the  estate  only,  that  is  to  say, 
that  the  trustee  should  first  pay  this  debt  out  of  the  income, 
before  he  should  pay  over  the  balance  to  the  cestuique 
trust ;  or  in  other  words,  that  that  debt  should  constitute 
the  first  charge  on  the  funds  iu  his  hands,  but  not  that  he 
should  break  in  upon  the  capital  for  that  purpose.  If  that 
had  been  the  intention,  an  order  for  a  sale  of  the  property 
for  that  object  must  have  been  obtained.  The  same  ob- 
servations will  apply  to  the  case  of  James  vs.  Mayrant^  do. 
661.  Though  that  decree  seems  to  be  founded  in  part 
upon  the  peculiar  circumstances  of  the  case,  which  furnish 
no  inference  applicable  to  any  other.  The  case  of  Msnt- 
goment  and  Eveleigh^  1  M'Cord's  Ch.  367,  is  also  one  de- 
pending in  a  great  measure  on  its  own  circumstances  \  and 
like  the  others,  it  is  only  the  income  and  not  the  capital  of 
the  estate  which  is  made  liable.  And  that  liabUity  is 
founded  as  much  on  the  ground  of  fraud  in  the  cestuiqws 
trust,  as  on  the  other  ground  that  the  ddl)t  was  contracted 
for  the  necessary  supplies  of  the  plantaiioD.  The  court 
might,  perhaps,  in  either  of  those  cases,  have  direct  a  port 
of  the  estate  to  be  sold  to  pay  the  deht,  but  it  would  not 
have  done  so  without  an  inquiry  into  tbeneceeaity  of  the 
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measure,  and  whether  the  estate  would  be  benefitted  there- 
by. So  that  neither  of  those  cases  furnish  any  further  or 
other  inference  than  that  the  court  may  allow  the  creditor 
the  same  privilege  of  being  remunerated  out  of  the  income 
of  thq  estate,  as  would  be  allowed  to  the  trustee  for  neces- 
sary disbursements.  Now,  to  apply  the  principles  of  those 
cases,  as  I  understand  them,  to  the  case  under  considera- 
tion ;  I  think  the  trustees  would  have  been  authorised  to 
apply  the  income  of  the  estate  to  the  necessary  repairs  and 
supplies  of  the  plantation,  such  as  work  horses,  plantation 
tools  and  provisions,  as  well  as  to  the  support  of  the  fami- 
ly, and  that  the  court  might,  under  the  authority  of  the 
foregoing  cases,  direct  the  application  of  the  funds  to  those 
objects.  The  trustees  could  not  give  to  Mr.  Reid  other  or 
greater  powers  than  they  themselves  possessed.  It  was  his 
duty,  therefore,  to  keep  up  the  repairs,  to  provide  all  the 
necessary  implements  of  husbandry  and  supplies  for  the 
plantation,  so  that  the  estate  should  not  be  wasted,  or  its 
value  impaired.  Whatever  else  was  made,  after  fulfilling 
the  objects  of  the  trust,  would  have  been  his  own,  to  be 
disposed  of  as  he  thought  proper.  But  he  had  no  authority 
to  incumber  the  estate  beyond  the  income,  nor  to  subject  it 
to  the  pajrment  of  his  debts. 

With  regard  to  the  debts  now  sought  to  be  recovered,  I 
think  they  come  within  the  authority  of  the  cases  referred 
to,  and  if  Mr.  Reid  were  now  alive,  perhaps  the  court 
might,  under  the  authority  of  those  cases,  subject  the  pro- 
ceeds of  the  crops  in  his  hands  to  the  payment  of  them. 
But  the  trust  estate  has  terminated  by  his  death,  and  I  do 
not  think  they  can  be  made  a  charge  on  the  estate  itself. 
I  can  see  no  distinction  between  a  charge  on  the  estate 
itself,  and  one  on  the  income  in  the  hands  of  Mrs.  Reid. 
If  there  was  remaining  in  the  hands  of  Mr.  Reid  at  the  time 
of  his  death,  of  the  income  of  the  estate  more  than  sufil- 
cient  to  meet  the  current  expenses  of  the  family  and  plan- 
tation, it  may  be  made  subject  to  the  payment  of  those  debts, 
as  constituting  a  part  of  the  trust  estate.  But  further  than 
that,  I  do  not  think  we  are  authorised  to  go.  The  case  of 
Bethune  and  Cook  vs.  Beresford  and  wife^  does  not  sup- 
port the  Chancellor  in  subjecting  the  income  of  the  widow's 
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estate,  to  the  payment  of  these  debts,  ta  that  case,  Beres- 
ford  was  still  living,  and  entitled  exclusively  to  the  income 
of  the  estate.  The  court  made  his  interest  alone  liable  to 
the  payment  of  the  debts,  and  that  only  after  a  reasonable 
allowance  for  the  support  of  the  family.     1  Des.  Rep.  174. 

The  decree  in  this  case  goes  to  subject  the  estate  of  the 
wifb  to  the  payment  of  the  debts  of  the  husband,  and  con^ 
stitutes  her  a  trustee  of  her  own  estate,  for  the  benefit  of 
his  creditorsi  The  extent  of  such  a  principle  cannot  be 
foreseen.  If  once  admitted,  it  may  be  extended  to  the  en- 
tire destruction  of  a  marriage  settlement. 

The  complainants'  debts  were  undoubtedly  contracted 
on  the  credit  of  Mr.  Reid,  and  his  notes  were  taken  for  the 
purchase  money.  It  can  hardly  be  supposed  that  there  are 
any  funds  in  the  hands  of  the  trustees  for  the  payment  of 
them,  for  all  the  interest  of  Mr.  Reid  in  the  estate  has  been 
assigned,  as  appears  by  the  decree,  for  the  payment  of  his 
ilebts.  If,  hovrever,  the  complainants  think  it  worth  the 
trouble  and  expense,  an  inquiry  may  be  made  into  the 
subject. 

It  is  therefore  ordered  add  decreed,  that  the  decree  of 
^the  Chancellor  be  so  reformed  as  to  correspond  with  the 
principles  herein  laid  down,  and  that  it  be  referred  to  the 
Commissioner  to  inquire  whether  there  remained  id  the 
hands  of  the  said  John  Reid  at  the  time  of  his  death,  any 
and  how  much  of  the  income  of  the  estate  subject  to  the 
payment  of  complainants'  demands,  and  that  he  report 
thereon  to  the  bext  Court  Of  Equity  for  Orangeburg  dis^ 
trict.  And  that  the  ftind  be  first  applied  to  the  payment 
f  the  costs  of  thid  sUit,  and  if  insufficient  for  that  purpose 
that  the  complainatiti^  pay  the  costs. 


In  Chancery y  February ^  1829. 

Ex-parte   John   Oadsden,    trustee,   vs.   Miss    Cappede- 

ville. 

C.  conveyed  real  estate  to  T.  his  heirs  and  assigns  forever,  in  trust, 
first,  to  raise  annually  therefrom  the  sum  of  $800  per  annum,  to  he 
paid  to  C.  during  his  life,  and  after  his  death,  in  trust  to  permit  E.  P. 
the  wife  of  J.  P.  'Hind  present  and  future  issue  hy  her  said  husband  J. 
P.  to  hold  and  enjoy  the  premises  to  their  sole  use  and  behoof;  or  in 
trust  to  sell  the  same  or  any  part  thereof,  and  to  apply  the  proceeds  to 
the  use  of  the  said  £.  P.  and  her  ehildreny  and  have  and  share  alike, 
to  them,  their  heirs  and  assigns  forever,"  freed  from  the  debts  and 
control  of  the  husband,  J.  P.  Held  that  the  legal  estate  in  fee  re- 
mained in  the  trustee  after  the  death  of  C.  and  of  the  husband  J.  P. 
(it  not  being  the  case  of  an  executed  trust,)  and  that  E.  P  and  her 
children  living  at  the  death  of  C.  were  entitled  to  the  benefit  of  the 
trusts  as  tenants  in  common. 

When  iiiue  is  used  as  a  word  of  limitation  or  of  purchase. 

The  trustee  agreed  with  defendant  to  convey,  and  on  a  bill  filed  to 
compel  performance,  after  the  death  of  G.  and  J.  P.  the  court  held 
the  trustee  the  proper  person  to  convey. 

The  idea  HhsX  though  the  legal  estate  were  executed  in  fee  in  the 
trustee,  yet  when  the  objects  of  the  trust  were  accomplished,  the  fee 
might  shift  and  become  executed  in  the  cesiuique  use,  does  not  seem 
to  be  warranted  by  any  authority." 

According  to  the  objects  of  the  trust  and  the  terms  of  the  convey- 
ance, trustees  have  been  construed  to  take  only  a  chattel  interest,  as 
in  the  case  of  a  devise  to  executors  for  or  until  the  payment  of  debts, 
or  a  life  estate ;  but  if  the  fee  be  once  vested  in  the  trustees,  the  inher 
itance  remains  in  them,  unless,  perhaps,  a  shifting  use  should  be  crea. 
tad  by  the  terms  of  the  deed  or  will 

The  rule  seems  to  be,  HbeX  if  the  gift  to  the  trustee  be  general, 
without  words  of  limitation  or  inheritance,  he  will  be  construed  to 
take  a  chattel  interest,  a  life  estate,  or  a  fee,  as  the  purposes  of  the 
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trust  appear  to  require ;  but  if  it  be  to  him  and  his  heirs,  (provided 
any  estate  at  all  is  executed  in  the  trustee,)  it  imports  a  fee ;  but  these 
words  n^y  be  restrained  by  other  circumstances  in  the  deed  or  will, 
which  shew  that  the  donor  or  devisor  contemplated  that  the  estate 
should  be  executed  in  some  subsequent  taker  or  after  some  event,  or 
which  are  inconsistent  with  the  notion  of  the  fee's  continuing  in  the 
trustee. 

Trustees  take  a  chattel  interest  only  where  the  interest  is  uncer- 
taia 

A  devise  to  trustees  and  their  heirs,  carries  a  fee. 

So,  of  real  and  personal  estate  to  trustees,  their  executors,  adminis' 
irators  and  ossigM. 

So  devise  to  trustees  and  their  heirs,  to  the  separate  use  of  a  feme 
covert  during  life,  after  her  death  to  first  and  other  sons,  held  a  fee 
in  the  trustees. 

The  case  of  Jones  vs.  Say  4*  SUe,  (1  £q.  €^  Abr.  483,  Viner's 
Ab.  262,  Fearne  Con.  Rem.  52,)  commented  on  and  questioned. 

The  power  to  sell,  relates  to  the  whole  estate,  and  to  satisfy  that 
power,  the  whole  estate  must  remain  in  the  trustee. 

There  cannot  be  a  partial  execution  of  a  use.  The  estate  is  one, 
and  must  be  executed  either  in  the  trustee  or  the  eestuigue  use. 

The  bill  in  the  case  of  Oadsden,  trustee j  vs,  Cappe- 
deville,  was  filed  to  compel  the  defendant  to  accept  specific 
performance  of  a  contract  for  the  sale  and  conveyance  of  a 
lot  of  land  in  Charleston.  The  defendant  in  her  answer 
expressed  her  willingness  to  perform,  provided  the  com- 
plainant could  make  her  a  good  title.  This  depended  on 
the  question,  whether  the  legal  title  of  the  Jot  remained  in 
Gadsden,  as  trustee,  or  whether  it  was  executed  in  the 
cestuique  trust.  The  petition  was  for  the  substitution  of  a 
trustee.     These  were  the  facts. 

Jean  Baptiste  Collas,  by  deed,  bearing  date  the  31st  of 
January,  1800,  conveyed  to  William  Trenholm,  along  with 
other  property,  the  lot  of  land  in  question,  in  trust,  '<  first 
to  raise  annually  thereout  and  therefrom,  the  sum  of  eight 
hundred  dollars,  to  be  paid  to  me  in  half  yearly  payments, 
yearly  and  every  year,  during  the  time  of  my  natural  life, 
and  from  and  after  my  decease,  then  in  trust  to  permit  and 
sufier  Elizabeth  Pepin,  the  wife  of  the  said  Joseph  Pepin, 
and  her  present  and  future  issue  by  her  said  husband,  to 
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hold  and  enjoy  the  said  premises,  to  their  sole  use  and  be- 
hoof; or  in  trust  to  sell  the  same  or  any  part  thereof,  and 
to  apply  the  proceeds  of  such  sale  to  the  use  of  the  said 
Elizabeth  Pepin  and  her  children,  and  have  and  share  alike, 
to  them,  their  heirs  and  assigns  forever,  freed  and  dischar- 
ged from  the  present  and  future  debts  or  the  control  of  the 
said  Joseph  Pepin,  in  any  way  or  manner  whatsoever.** 
''To  have  and  to  hold  the  said  lot  of  land,  <ftc.  unto  the 
said  William  Trenholm,  his  heirs  and  assigns^  forever,  to, 
for  and  upon  the  several  and  respective  uses,  intents,  trusts 
and  purposes,  hereinbefore  mentioned,  set  forth  and  declar- 
ed." The  donor,  Jean  Baptiste  Collas,  died  some  time 
after  the  execution  of  the  deed ;  the  husband,  Joseph  Pe- 
pin, is  since  dead,  leaving  his  wife  Elizabeth,  and  several 
children,  now  surviving. 

Harper,  Chancellor. — ^The  first  question  was  as  to  the 
estate  that  Elizabeth  Pepin  and  her  children  took  in  the  pre- 
mises, after  the  death  of  the  donor,  Collas.  The  gift  is  to 
her  and  her  present  and  future  issue  by  her  said  husband. 
If  these  words  had  stood  alone,  I  should  have  thought  that 
the  word  issue  was  one  of  limitation,  and  that  they  created 
a  fee  simple,  conditional.  For  though  in  WilcPs  case, 
6  R.  17,  it  is  said  that  a  gift  to  one  and  his  issue  or 
children,  who  has  issue  or  children  living  (as  Eliza- 
beth Pepin  had  in  this  case,)  creates  a  joint  tenancy,  yet 
Lord  Hardwick  observes,  in  the  case  of  Lumpley  ^  BloW' 
er,  3  Atk.  397,  ''that  was  before  it  was  fully  settled 
that  the  word  issue  was  as  proper  a  word  of  limitation 
as  heirs  of  the  body."  Still,  however,  the  word  issue 
may  be  explained  to  be  a  word  of  purchase  ;  and  it  is  fully 
so  in  this  case,  by  the  direction  which  follows — to  divide 
the  money  in  the  event  of  a  sale  of  the  premises,  between 
the  mother  and  her  children,  ^^have  and  share  alike,  to 
them,  their  heirs  and  assigns^*  I  have  no  doubt,  there- 
fore, that  Elizabeth  Pepin  and  her  children,  living  at  the 
death  of  Collas,  took  a  fee,  jointly,  or  rather  in  common. 

The  principal  question,  however,  was,  whether  the  legal 
estate  in  the  premises  is  now  executed  in  Elizabeth  Pepin 
and  her  children,  or  whether  it  still  subsists  in  the  trustee. 
If  it  still  subsists  in  the  trustee,  the  conveyance  must  be 
made  through  him. 
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It  was  not  doubted,  and  could  not  be,  that  the  legal  es- 
tate remained  in  the  trustee  during  the  life  of  the  grantor, 
CJollas,  and  during  the  coverture  of  Elizabeth  Pepin  ;  al 
least  as  to  her  interest  in  the  premises.  This  was  necessa- 
ry for  effecting  the  objects  of  the  trust ;  the  managing  of 
the  estate,  so  as  to  receive  a  specific  sum,  to  be  paid  over 
to  the  grantor  annually,  and  to  secure  the  separate  use  to 
a  feme  covert,  free  from  the  debts  or  control  of  the  hus- 
band. 

An  impression  seemed  to  be  entertained  in  the  argument 
of  the  case,  that  though  the  legal  estate  were  executed  in 
fee,  in  the  trustees,  yet  when  the  objects  of  the  trust  were 
accomplished,  the  fee  miffht  shift  and  become  executed  in 
the  cestuique  use.  This  idea  does  not  seem  to  be  war- 
ranted by  any  authority.  According  to  the  objects  of  the 
trust  and  the  terms  of  the  couTeyance,  trustees  have  been 
construed  to  take  only  a  chattel  interest — as  in  the  case  of 
a  devise  to  executors  for  or  until  the  payment  of  debts ; 
Co.  Lit.  42,  a  ;  Matthew  Manning* s  case,  6  Rep.  96  *,  J9U- 
thins  vs.  Hilchinsy  2  Yern.  403 ;  and  Carter  vs.  Barnard- 
iston^  1  Pr.  Wms.  606 ;  or  a  life  estate,  as  in  some  of  the 
cases  which  will  be  hereafter  referred  to.  But  if  the  fee 
be  once  vested  in  the  trustees,  the  inheritance  remains  in 
them ;  unless  perhaps  a  shifting  use  should  be  created,  by 
the  terms  of  the  deed  or  will. 

It  is  agreed  that  some  legal  estate  was  executed  in  the 
trustees  in  this  instance,  and  the  question  is,  what  that  es- 
tate was.  It  is  supposed  to  have  been  for  the  life  of  Col- 
las  and  the  coverture  of  Elizabeth  Pepin,  which  would 
have  been  a  life  estate,  determinable.  Co«  Lit  4^,  a. 
I  am  of  opinion  that  the  fee  was  executed  in  the  trustee,  and 
remains  in  him. 

It  is  to  be  observed  that  the  conveyance  is  to  the  trustee, 
his  heirs  and  assigns^  which  would  seem  to  import  a  fee. 
The  cases  on  the  subject  are  numerous  and  various.  So  fejr 
as  I  can  deduce  any  rule  from  them,  it  seems  to  be  to  the 
following  effect :  that  if  the  gift  to  the  trustee  be  general, 
without  words  of  limitation  or  inheritance,  he  will  be  con- 
strued to  take  a  chattel  interest,  a  life  estate,  or  a  fee,  as 
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the  purposed  of  the  trust  appear  to  require.'*''  But  if  it  be 
to  him  and  his  heirs,  (provided  any  estate  at  all  is  executed 
in  the  trustee,)  this  imports  a  fee  ;  though  these  words 
may  be  restrained  by  other  circumstances  in  the  deed  or 
will,  which  shew  that  the  donor  or  devisor  contemplated 
that  the  estate  should  be  executed  in  some  subsequent  ta- 
ker, or  after  some  event,  or  which  are  inconsistent  with  the 
notion  of  the  fee's  continuing  in  the  trustee.  Thus,  there 
may  be  a  devise  to  a  trustee  and  his  heirs,  expressly  dur- 
ing the  life  of  A.  or  for  the  separate  use  of  a  feme  covert 
during  life,  with  a  direct  devise  of  the  legal  estate  in  re- 
mainder. What  I  mean  to  express,  will  be  best  illustrated 
by  reference  to  the  cases. 

In  Wright  vs.  Pearson,  Arab.  360,  the  devise  was  to 
trustees  and  their  heirs,  to  raise  money  for  legacies,  and 
subject  thereto,  to  a  nephew  for  life,  with  remainder,  <&c. 
It  was  contended  that  this  gave  the  trustees  only  a  chattel 
interest.  The  Lord  Keeper  says,  "the  cases  do  not  apply 
to  the  present.  Trustees  take  a  chattel  interest,  only  where 
the  interest  is  uncertain.  Here,  the  limitation  is  to  them 
and  their  heirs,  therefore  they  take  a  fee."  In  Bagshaw 
and  Spencer,  2  Atk.  678,  1  Yes.  144,  Lord  Hardwicke 
says,  ^Hhe  devise  is  to  trustees  and  their  heirs,  which  car- 
ries the  whole  fee  in  law." 

In  Gibson  vs.  Rogers,  Amb.  94,  reported  as  CHbson  vs. 
Montfort,  I  Yes.  486,  the  devise  was  of  real  and  personal 
estate,  to  trustees,  their  executors,  administrators  and  a«- 
signs,  in  trust  to  pay  legacies  and  annuities  out  of  the  per- 
sonal estate,  and  the  rents  and  profits  of  the  real  estate,  and 
after  payment  of  these,  the  testator  devised  the  residue. 
The  Chancellor  held  that  the  words  executors  and  admin- 
istrators applied  to  the  personal  estate,  and  "assigns,"  to  the 
real  and  carried  the  fee.  He  decides,  moreover,  that  the 
devise  for  payment,  out  of  the  rents  and  profits,  involves 


*  Can  oar  Act  of  1824,  dispensing  with  words  of  perpetuity  in  dt- 
vises,  have  anv  bearing  in  this  State,  on  the  estate  which  is  conveyed 
to  the  trustee  ?  "Every  gift  of  land  by  devise  shall  be  construed  a 
ei&  in  fee  sunple."  Must  not  this  law  operate  on  all  the  devises  of 
legal  estates,  whether  to  a  trustee  or  .to  any  other.  See  4  iVi'Coid's 
Rep.  442.— TAe  Editors. 
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the  power  of  selling,  and  therefore  necessarily  implies  a 
fee. 

In  Chapman  vs.  Blisset^  Ca.  Temp.  Talbot,  146,  the 
devise  was  to  trustees,  their  heirs,  executors  and  adminis- 
trators, to  pay  an  annuity  to  the  testator's  son  for  life,  and 
after  his  death,  testator  devised  one  moiety  of  the  estate  to 
the  children  of  the  son,  and  the  other  moiety  to  the  chil- 
dren of  a  grandson.  There  was  a  provision  for  a  fortune 
for  the  son's  wife,  and  direction  to  pay  an  annuity  to  the 
grandson  till  16,  and  an  apprentice  fee.  It  was  held  that 
the  fee  was  executed  in  the  trustees.  The  argument  of  the 
Chancellor  does  not  seem  to  rely  merely  on  the  limitation 
to  heirSy  but  is  not  inconsistent  with  the  cases  before  quo- 
ted. He  says,  <' Where  particular  things  are  to  be  done  by 
the  trustees,  as  in  this  case  the  several  payments  that  are 
to  be  made  to  the  several  persons,  it  is  necessary  that  the 
estate  should  remain  in  them,  so  long  at  least  as  those  pur- 
poses require."  No  authority  has  been  cited  to  warrant 
the  doctrine  that  in  case  of  such  a  general  limitation  to 
trustees  as  the  present  case  is,  that  they  should  have  but  a 
particular  interest,  and  then  that  interest  to  determine.  In 
a  note  in  the  case,  p.  160,  the  authorities  are  referred  to,  to 
shew  that  trustees  have  a  fee  without  words  of  limitation, 
when  the  purposes  of  the  trust  require  it,  and  the  intention 
of  the  testator  cannot  be  otherwise  effectuated. 

In  Venables  vs.  Morris^  7  T.  R.  342,  434,  an  estate  was 
limited  to  husband  for  life ;  remainder  during  his  life^  to 
trustees  and  their  heirs,  for  preserving  contingent  remain- 
ders ;  remainder  to  the  wife  for  life  ;  remainder  to  trustees 
and  their  heirs,  (not  during  her  life,)  for  preserving  contin- 
crent  remainders ;  remainder,  &c.  The  wife  survived. 
Here  there  was  ground  to  contend,  that  the  trustees  were 
only  intended  to  support  contingent  remainders  during  the 
life  of  the  wife,  yet  the  Judges  certified  that  the  fee  was 
executed  in  them. 

In  Harton  vs.  Harton^  7  T.  R.  648,  the  devise  was  to 
trustees  and  their  heirsj  to  the  separate  use  of  a  feme  cov- 
ert during  life  ;  after  her  death,  to  first  and  other  sons,  <&c. 
Held  a  fee  executed  in  trustees. 
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Several  of  the  cases  cited,  seem  hardly  reconcilable  with 
the  case  of  Jones  vs.  Sap  S^  Sele^  1  Eq.  C.  Ab.  383,  €aid 
to  be  better  reported,  8  Vern.  Ab.  262,  and  quoted,  Fearne'$ 
Con.  Rem.  52.  In  that  case,  testatrix  devised  estates  to 
trustees,  and  their  heirsy  in  trust,  to  buy  legacies  and  an- 
nuities, and  the  surplus  of  rents  and  profits  to  the  separate 
use  of  a  married  daughter  for  life ;  and  after  the  daughter's 
d^th,  to  stand  seized  of  the  premises,  to  the  use  of  the 
heirs  of  the  body  of  the  daughter,  &c.  It  was  held  that 
the  estate  subsisted  in  the  trustees  during  the  life  of  the 
daughter,  and  that  the  use  was  executed  in  the  heirs  of 
her  body,  on  her  death.  On  this  case  Lord  Kenyon  re- 
marks, in  Harton  and  Harton^  '*  that  it  is  a  case  by  itself" 
and,  indeed,  seems  to  overrule  it.  And  Mr.  Butler,  in  his 
note  to  Fearne,  64,  (a)  observes,  '^  in  practice,  certainly,  no 
reliance  can  be  placed  on  it,  as  an  authority  for  confining 
the  estate  of  trustees,  under  such  a  devise,  to  the  life  of 
the  tenant  for  life."  The  case  of  Shapland  vs.  Smith,  I 
Br.  C.  C.  seems  to  me  to  come  nearer  than  any  other,  to 
supporting  Jones  vs.  Say  ^  Sele,  There  the  de?ise  was 
to  trustees,  (generally)  in  trust,  that  they  and  their  heirs 
and  assigns,  should,  after  deducting  taxes,  <&c.  pay  the 
surplus  to  C.  S.  and  his  assigns,  during  life ;  and  from  and 
after  his  decease,  to  the  use  and  behoof  of  the  heirs  male 
of  the  body  of  the  sajd  C.  S.  The  question  chiefly  made 
in  the  case,  was,  whether  the  use  was  executed  in  C.  S. 
during  his  life,  and  consequently,  whether  he  took  an  es- 
tate tail,  under  the  rule  ia  Shelly^s  case.  Chief  Baron 
Eyre  was  of  opinion  that  the  estate  was  executed  in 
C.  S.,  but  the  Chancellor  differed  from  that  opinion,  and 
held  that  the  estate  was  in  the  trustees  for  the  life  of  C. 
S.  that  the  remainder  was  legally  executed  in  his  heirs 
male,  and  consequently,  that  the  legal  estate  could  not 
unite  with  the  equitable,  to  make  an  estate  tail.  This  case 
may  have  been  decided  under  an  impression  that  the  de- 
vise to  trustees  was  indefinite,  (not  to  heirs,)  or  that  the 
devise  to  the  use  and  behoof  of  the  heirs  male  of  C.  S. 
expresses  an  intention  that  the  use  should  be  executed  in 
them. 

In  Sylvester  vs.  Wilson,  2  T.  R.  444,  the  devise  was  to 
60 
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trustees  and  their  heirs ;  but  expressly  during  the  life  of 
testator's  son,  to  apply  profits,  &c.  and  immediately  from 
and  after  his  decease,  testator  devised  the  said  premises, 
expressing  the  intention  that  the  estate  should  be  executed 
in  the  heirs  of  the  body. 

But  there  are  cases  of  devises  and  conveyances  to  trus- 
tees and  their  heirsy  not  expressed  to  be  for  the  life  of  the 
cestui  que  trust,  for  life,  where  that  construction  has  he%a 
put  on  the  words,  from  circumstances  in  the  will  or  con- 
veyance, shewing  that  intention  in  the  donor  or  devisor. 
As  in  Doe  vs.  Hicks,  7  T.  R.  429,  where  testator  devised 
to  J.  C,  for  life,  remainder  to  trustees  and  their  heirs^  to 
preserve  contingent  remainders ;  remainder  to  first  and 
other  sons  ;  and  in  default  of  such  issue^  to  A.  C.  for  life, 
remainder  to  the  said  trustees  and  their  heirs,  to  preserve, 
Ac.  with  several  other  life  estates,  and  like  remainders  to 
the  trustees.  Lord  Kenyon  thought,  from  the  whole  of 
the  will,  that  the  intention  of  the  testator  was  to  give  to 
the  trustees  and  their  heirs,  only  during  the  lives  of  the 
several  tenants  for  life.  If  they  took  the  whole  fee  by  the 
first  devise,  all  the  subsequent  remainders  to  them  were  ab- 
solutely nugatory.  He  observes,  that  in  Veneables  and 
MorriSf  '^  it  was  absolutely  necessary  that  the  fee  should 
be  in  the  trustees  ;  for  the  tenant  for  life,  (the  wife)  had  a 
power  of  appointment — and  if,  in  exercising  that  power, 
she  had  introduced  any  contingent  remainders,  they  might 
all  have  been  defeated,  if  the  uses  were  not  executed  in 
the  trustees.  On  the  same  principle,  therefore,  that  it  was 
necessary  in  that  case  that  the  trustees  should  have  the 
legal  estate,  to  answer  the  intention  of  the  parties,  I  think 
it  is  not  necessary  in  this  case,  that  they  should  take  the 
legal  estate  for  a  longer  term  than  during  the  lives  of  the 
tenants  for  life — since  this  construction  will  best  answer 
the  intention  of  this  testator. 

So  in  Curtis  vs.  Price,  12  Ves.  89,  which  was  decided 
principally  on  the  authority  of  Doe  and  Hicks.  That  was 
a  case  of  conveyance  to  trustees  and  their  heirs,  in  trust 
for  the  husband  for  life,  then  for  the  wife  for  life,  if  she 
continued  unmarried  ;  but  if  she  should  marry,  to  pay  her 
an  annuity,  and  provide  for  the  education  of  her  children ; 
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and  after  the  death  of  the  husband  and  wife,  to  the  said 
trustees,  executors',  <fcc.  for  a  term  of  one  hundred  t/earsy 
to  raise  portions  for  younger  children.  In  this  case,  the 
gift  to  the  trustees  and  iheii  heirs,  was  constBued  to  be 
durins:  the  life  of  the  wife.  The  Master  of  Rolls  decided 
on  two  grounds ;  first,  that  there  was  a  purpose  to  be  an- 
swered in  giving  the  trustees  an  estate  for  the  life  of  the 
wife,  (to  pay  the  annuity  and  educate  children,  in  the  event 
of  her  marriage,)  and  none  to  be  answered  by  giving  them 
a  larger  estate  ;  and  secondly,  that  giving  the  trustees  a 
term,  after  the  death  of  the  husband  and  wife,  was  incom- 
patible with  the  supposition  of  their  having  before  taken  a 
fee.  I  would  observe  on  the  first  ground,  that  from  the 
whole  current  of  authorities,  it  does  not  appear  that  it 
would  have  been  sufficient  alone,  to  restrict  the  estate  of 
the  trustees.  It  is  not  enough  that  the  purposes  of  the  trust 
have  been  satisfied  during  a  particular  estate,  or  that  no 
object  is  to  be  efiected  by  giving  them  a  larger  estate  ;  if 
the  gift  be  to  theip  and  their  heirs,  there  must  be  something 
positive  to  restrict  them  to  a  particular  estate,  or  inconsis- 
tent with  the  notion  of  their  taking  a  fee,  as  in  the  two 
last  cited  cases. 

The  case  of  Doe,  exdem.  White  vs.  Simpson^  6  East, 
162,  was  one  of  a  devise  to  trustees,  and  the  survivor  of 
them,  and  the  executors  and  administrators  of  such  survi- 
vor. There  the  trustees  were  construed  to  take  an  estate 
for  the  life  of  two  annuitants,  and  a  further  term,  until  the 
sum  of  £800  should  be  raised. 

In  this  case,  the  conveyance  was  to  the  trustee  and  his 
heirs  ;  the  estate  certainly  subsisted  in  the  trustee  during 
the  life  of ^CoUas  and  the  coverture  of  Mrs.  Pepin,  and  there 
is  nothing  to  restrict  the  estate  of  the  trustees,  or  incom- 
patible with  their  taking  a  fee.  I  have  not  hitherto  ad- 
verted to  the  authority  given  to  the  trustee  to  sell.  Even 
if  the  conveyance  had  not  been  to  the  trustee  and  his  heirs, 
this  would  have  put  the  matter  out  of  doubt.  It  occurred 
to  me  at  first,  that  if,  on  the  other  grounds,  the  trustee  ap- 
peared to  have  only  a  particular  estate,  this  might  be  a 
mere  power  annexed  to  his  estate,  and  gone  when  the  es- 
tate terminated.     But  a  very  little  examination  ^vas  suffi- 
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cient  to  show  the  fallacy  of  this  impression.  Id  Oibstm 
vs.  Rogers^  Lord  Hardwicke  thought  the  possibility  that 
the  executors  might  be  under  the  necessity  of  selling  the 
estate,  sufficient  to  imply  a  fee  in  them.  The  trustees 
must  have  as  large  an  estate  as  they  are  to  convey.  In 
Keene  vs.  Deardan^  8  East,  248,  an  estate  was  conveyed 
to  trustees  and  their  heirs,  in  trust  to  sell,  with  the  consent 
of  the  parties  conyeying,  and  vest  the  proceeds  in  other 
lands,  to  be  settled  in  the  manner  specified ;  and  until  such 
sale,  the  rents  and  profits  to  be  received  by  the  party  enti- 
tled, if  no  such  conveyance  had  been  made.  As  the  trus- 
tees were  only  to  sell  with  the  consent  of  the  grantors, 
and  as,  until  sale  effected,  the  party  previously  entitled  was 
to  receive  the  rents  and  profits,  it  was  contended  that  this 
amounted  to  nothing  more  than  a  bare  power  to  sell ;  and 
as  no  sale  was  ever  made,  that  the  title  continued  un- 
changed. It  was  clearly  held,  however,  that  the  fee  was 
executed  in  the  trustees.  Mr.  Sugden,  in  his  Treatise  on 
Powers,  112,  remarks  on  the  position  coi^tended  for  in  the 
case  of  Keene  and  Deardan^  that  it  was  *^  a  doctrine  ut- 
terly subversive  of  all  received  notions  on  this  branch  of 
the  law  of  real  property."  He  cites  an  Irish  case  to  the 
same  effect  as  Keene  and  Dearden.  A  recovery  was  suf- 
fiared,  and  the  uses  declared  to  trustees,  or  the  survivor  of 
thorn,  and  his  heirs,  kr  trvst,  to  sell  or  mortgage  the  whole 
or  any  part  of  the  estates,  for  payment  of  debts,  with  the 
consent  of  the  tenant  in  tail  during  his  life,  or  without 
such  consent  after  his  death ;  to  pay  the  surplus  to  the 
tenant  in  tail,  his  executors  or  adininistratcnrs,  subject  to 
such  power  of  ottering  or  mortgaging'  the  estates^  or  such 
of  them  as  should  remain  unseid^  to  enure  to  the  use  of 
the  tenant  iti^tmli  his  heirs  and  €issigns.  It  was  held  that 
the  legal  estate  vested  in  the  trustees. 

It  was  suggested  in  the  cause,  that  as  the  trust  was  for  a 
mairied  woman  and  her  children,  as  tenants  in  common, 
the  estate  might  remain  in  the  trustee,  so  fiir  as  the  share 
of  the  feme  covert  was  concerned,  and  the  interests  of  the 
children  be  executed  in  them.  The  grounds  on  wliicii  I 
have  decided  the  cause,  make  aa  answer  lo  that  sugges- 
tion.    Ttte  whole  fee  was  conveyed  to  the   trustees,  and 
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the  estate  remained  in  them,  at  all  events  during  the  Ufe 
of  Collas,  and  there  is  nothing  to  divert  it  afterwards.  The 
power  to  sell,  relates  to  the  whole  estate,  and  to  satisfy  that, 
the  whole  must  remain  in  them.  I  am  of  opinion,  how- 
ever, that  in  no  case  could  there  be  such  a  partial  execu- 
tion of  a  use.  The  estate  is  one,  and  must  be  executed 
either  in  the  trustee  or  the  cestuique  trust.  As  observed 
by  Lord  Hardwicke,  in  Oibsan  vs.  Rogers,  this  court  will 
not  make  fractions,  and  consider  them  as  trustees  for  only 
p^rt  of  the  inheritance. 

An  order  has  been  already  made  on  the  petition  for  the 
substitution  of  a  trustee.  It  is  further  ordered  and  de- 
creed, that  upon  the  complainant,  John  Gadsden's,  execut- 
ing to  the  defendant  a  sufficient  conveyance,  in  fee  simple, 
of  the  lot  of  land  in  question,  the  defendant  accept  such 
conveyance,  and  pay  to  the  complainant  the  purchase  mo* 
ney  stipulated. 

From  this  decree  an  appeal  was  taken  to  the  Court  of 
Appeals,  and  upon  argument  the  Chancellor's  decree  was 
confirmed. 
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ABATEMENT.     Vide  Misnomer.    Non-suit^  3. 
ACTION.  Vide  Limitations,  Statute  of,  4.  Sheriff,  1.  State,  1. 

ADMINISTRATION  BOND. 

1.  Action  against  the  surety  on  the  administration  bond 
of  C.  D  administrator  of  J.  S.  After  the  death  of  J.  S.  his 
land,  which  was  under  mortgage,  was  sold  under  fi,  fas. 
junior  to  the  mortgage,  and  purchased  by  a  stranger.  C. 
D,  the  administrator,  repurchetsed  the  land  out  of  the  assets 
of  his  intestate,  taking  tne  conveyance  to  himself:  he  then 
paid  the  mortgage  debt  out  of  the  assets  of  his  intestate,  and 
afterwards  sold  the  land  at  a  considerable  profit  On  bill 
filed  in  equity  a  decree  was  obtained  afifainst  him,  as  admin- 
istrator, for  the  advanced  price  at  which  he  had  sold  the 
land.  Ae/i,  that  the  sure^  was  liable  for  the  amount  of 
the  decree.     Watson  vs.  Whitten • 224 

2.  The  sureties  of  an  administratoi;  are  liable  for  profits 
over  and  above  legal  interest  made  by  an  administrator 

on  a  prudent  investment. . .. . . ..lb. 

ADMINISTRATION  OF  ASSETS.    Vide  Shenff,  4, 5. 

AGENT.     Vide  Principal  and  Agent. 

APPEAL.    Vide  Non-suit.  3. 

ARREST  OF  JUDGMENT.    Vide  Indictment,  5. 

ARSON.    Vide  Slander,  3,  4,  5,  8. 

ASSESSMENT.    Vide  Taxes,  2. 

ASSIGNEE.    Vide  Limitations,  StatuU  of,  4. 

ATTORNEY  AT  LAW. 

1.  On  the  trial  of  an  issue  made  up  by  order  of  the 
court  to  try  whether  a  judgment  had  been  paid,  the  defen- 
dant proved  that  he  had  paid  the  judgment  to  the  clerk  of 
the  court,  and  then  ofiered  to  prove  that  the  clerk"  of  the 
court  was  the  general  agent  of  the  plaintiff's  attorney  to 
receive  money  in  his  professional  business.    This  evi- 
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dence  was  excluded  by  the  presiding  Judge,  on  the  ground 
that  the  plaintiff's  attorney  could  not  appoint  a  sub-agent 
to  receive  the  mon^.  Heldj  on  appeal,  that  the  evidence 
should  have  been  received.     McEwen  vs,  Mazyck  if  BeZ/.210 

2.  A  plaintiflTs  attorney  may  employ  an  agent  by  whose 
acts  the  plaintiff  will  be  bound lb. 

3.  An  attorney,  without  special  instructions  from  his 
client,  may  issue  kco,  so.  and  cause  the  defendant  to  be  ar- 
rested and  confined  in  jail.    Hyams  vs,  Miehd .303 

Yide  Evidence^  2.     Warranto/  Attorney. 

BAIL. 

1.  A  sheriff  may  take  as  bail,  one  not  a  resident  of  his 
district,  and  having  no  property  within  the  same ;  and  if 
such  bail  be  in  other  respects  sufficient,  the  sheriff  will 

not  be  liable  to  the  plaintiff     Dickison  vs.  Coward 49 

2.  The  only  time  necessary  for  a  ca.  so,  to  remain  in 
the  sheriff's  office,  is  that  which  will  enable  him  to  search 
for  the  defendant,  and  truly  to  return  Tum  ut  inventus. 
Three  days  held  to  be  sufficient     Rosenburg  vs,  McCain^  145 

3.  To  an  action  against  bail,  it  is  no  defence  that  the 
cause  of  action  in  the  original  declaration  against  the  prin- 
cipal, is  defectively  stated i. lb. 

4.  An  objection  that  the  affidavit  to  hold  to  bail  does  not 
state  how  or  on  what  account  the  defendant  became  indebt- 
ed to  the  pledndff,  nor  that  the  debt  was  due,  cannot  be 
made  by  plea  to  the  action  against  the  bail.  It  should  be 
made  by  motion  to  have  an  exoTt^r^/^r  entered  on  the  bond..  .lb. 

5.  An  affidavit  to  hold  to  bail  which  states  that  the  defen- 
dant is  justly  indebted  to  the  plaintiff  in  the  sum  oi^  &c  by 
promissory  no/e  dated,  ^lc.  is  sufficient . lb. 

6.  Where  the  bail  plead  that  the  condition  of  the  bond 
does  not  conform  to  the  stat  23  H.  6,  c  9,  a  replication  af- 
firming that  it  does  conform,  should  not  conclude  to  the 
country. lb. 

7.  Where,  in  an  action  against  bail,  the  bond  is  set  out 
in  the  declaration,  an  objection  that  the  condition  does  not 
conform  to  the  law,  should  be  made  by  demurrer  and  not 

by  plea .«Ib* 

8.  A  bail  bond  is  not  void  because  the  damages  are  set 

out  in  thecondition . lb. 

BAILMENT. 

1.  Defendant  took  possession  of  a  slave  as  agent  of  the 
plaintiff's  intestate,  and  afterwards,  on  demand  by  the 
plaintiff,  refused  to  deliver  her  up.  Held,  in  an  action  of 
trover  for  the  conversion,  that  defendant  might  defend  the 
action  by  shewing  that  plaintiff's  intestate  had  sold  the 
slave  before  he,  the  defendant,  took  possession  of  her — that 
defendant  had  been  informed  of  the  sale,  and  was  authorized 
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to  defend  this  action  for  the  benefit  of  the  purchaser.  Jto- 
bertson  vs.  Woodward ..... . ..... .......251 

Vide  Hirer,  • 

BANKS.    Vide  Taxes,  2. 

BIGAMY. 

1.  On  the  trial  of  an  indictment  for  bigamy,  the  first  mar- 
riage may  be  proved  by  the  declarations  oi  the  defendant, 
and  evidence  of  cohabitation.     State  vs,  Hilton .434 

BILL  IN  EaUITY.    Yiie  Evidence,  4. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  Defendant  established  a  large  store  in  Hamburg,  for 
the  sale  of  groceries  and  purchase  and  sale  of  cotton,  un- 
der the  entire  charge  of  W.  as  his  agent,  and  gave  public 
notice  that  W.  would  conduct  the  business  and  act  as  his 
agent,  in  the  purchase  of  snoods  and  every  thing  apper- 
taining to  his  business  in  the  mercantile  line.  W.  sold 
cotton  as  defendant's  agent,  and,  in  order  to  enable  the  pur- 
chaser to  raise  money  to  pay  for  it,  indorsed,  in  the  name 
of  his  principal,  a  bill  to  be  discounted  by  the  purchaser  in 
Bank.  The  bill  was  discounted,  and  with  money  thus 
raised  the  purchaser  paid  for  the  cotton.  Held,  that  W.  had 
not  acted  within  the  scope  of  his  authority,  and,  therefore, 
that  the  defendant  was  not  bound  by  the  indorsement  After 
the  bill  had  been  protested,  W.,  in  the  name  of  the  defend- 
ant, and  styling  him  '^security,"  signed  with  the  purchaser  a 
note  to  the  Bank,  which  when  paid,  was  to  be  in  satisfaction 
of  the  bill.  Held,  that  the  defendant  was  not  bound  by  the 
note.     Bank  vs.  Johnson . 42 

2.  A  bill  of  exchange  drawn  on  a  merchant  in  Savan- 
nah, payuble  ^<  in  sight  check  on  Charleston,"  is  not  nego- 
tiable within  the  custom  of  merchants. .. lb. 

3.  What  is  reasonable  time  in  making  demand  and 
giving  notice,  where  a  note  is  past  due  when  indorsed, 
must  always  be  left,  as  a  question  of  fact,  to  the  jury.    * 
Gray  vs.  Bell 79 

4.  An  action  against  the  maker  to  the  first  term  after  the 
indorsement,  is  a  sufficient  demand,  and  if  the  indorser 
knows  of  the  action  within  a  reasonable  time,  it  is  sufficient 
notica lb. 

5.  On  the  1 1th  October,  a  note,  then  past  due,  was  in- 
dorsed by  the  defendant  to  the  plaintiff,  and  on  the  20th 
February  after,  the  plaintiff  sued  the  drawer  and  indorser 
by  separate  writs.  The  note  was  negotiated  in  Sumter 
District,  and  the  drawer  and  indorser  hved  within  a  few 
miles  of  the  place  where  it  was  negotiated, — the  plaintiff 
being  a  resident  of  North  Carolina.  Without  further  proof 
ofdemand  and  notice,  the  case  was  submitted  to  the  jury, 
who  found  for  the  plaintiff     Verdict  sustained. lb. 

6.  A  party  wishing  to  raise  money  drew  a  note,  leaving 

61 
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a  blank  for  the  name  of  the  payee,  and  the  defendant  in- 
dorsed it  The  note  was  anerwards  transferred  by  tibe 
drawer  for  his  bolefit,  and  the  transferee  filled  np  the 
blank  with  the  name  of  the  defendant  Heldj  that  the 
defendant  was  liable  on  the  note  as  indorser.  Aiken  vs. 
CiUhcart , — --.133 

7.  In  an  action  by  the  bearer  on  a  note  payable  to  A. 
B.  or  bearer,  the  defendant,  that  he  may  be  let  into  his  de- 
fence against  the  payee,  may  shew  that  the  plaintiff  is  not 
the  owner  of  the  note,  or  has  no  interest  in  it,  or  that  he 
gave  no  consideration  for  it.    Leevi,  Ware . 193 

8.  If  the  drawee  of  a  bill  of  exchange  drawn  payable  at 
sight,  prom  ises  to  pay  it,  if  it  be  preseiUed  at  a  ^articur 
lot  timty  in  an  action  against  him  on  such  acceptance,  the 
plaintiff  need  not  aver  or  prove  presentment  of  Uie  bill  for 
payment  at  that  tima     ClcAkevi.  Gordon^ 311 

9.  If  a  promissory  note  be  made  payable  at  a  particu- 
lar place,  the  plaintiff,  in  an  acticm  on  the  note  agsmst  the 
drawer,  need  not  aver  or  prove  presentment  for  pajrment  at 
that  place . lb. 

10.  Medical  services  were  r^idered  to  a  troat  estate,  and 
after  the  account  was  barred  by  the  statute  of  limitations,  a 
trustee  of  the  estate,  who  had  been  appointed  since  the  ser- 
vices were  rendered,  but  before  the  account  was  barred, 
f  ave  his  promissory  note  for  the  amount  of  the  account 
Hdd^  that  the  consideration  was  sufficient  to  support  the 
nota    McKelveyvs,  Tate 339 

11.  The  plaintiffi  were  third  indorsers  of  a  promissory 
note,  which  the  defendants,  the  Bank,  had  discounted.  The 
note  was  protested  for  non-payment,  and  the  piaintiffi  took 
it  up.  They  sued  the  two  prior  indorsers,  and  Mling  to 
recover,  on  the  ^ound  that  no  sufficient  demand  of  pay- 
ment of  the  maker  by  the  Bank  had  been  made,  uey 
brought  this  action  against  the  Bank.  ^eZ^  that,  if  the 
plaintifis  were  ignorant,  when  they  took  up  the  note,  of  the 
neglect  of  the  Bank  to  make  a  proper  demand  of  payment 
of  the  maker,  they  were  entitled  to  recover — otherwise,  if 
they  were  informed  that  no  such  demand  had  been  made. 
Hallsy  Kirkpatrick  ^  Co.vs,  Bank. 366 

12.  Where  a  bill  of  exchange  is  transferred  after  acc^pt^ 
ance,  in  an  acticm  against  the  acceptor  by  the  indorsee,  me 
indorsement  must  be  proved.     Desbrowvs,  Farrow ..382 

13.  Averments,  in  a  suit  against  the  drawer,  on  a  bill  of 
exchange,  of  presentment,  refusal  and  notice,  are  sustained 
by  proof  of  presentment  reftisal,  and  that  the  drawu  had 

no  fundi,    Hubble  vs.  Fogartie 413 

14.  A  bill  of  exchange  is  good  withbut  the  words  for 
value  received,  and  in  declaring  thereon,  it  is  not  necessary 

to  allege  or  prove  a  consideration lb. 

Vide  Executors  and  Administrators,  2.  HmUations,  Sta^     .^ 
ute  off  1,  3,  4.     Partnership,  2.  3. 
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BOND.     Vide  Judgmmt^  2. 

BOOK  ENTRIES.    Vide  Etndence^  8, 9,  18. 

BRIDGE.    y\de  Franchise. 

CA.  SA.    Vide  AUonuy  at  Law^  3.    Bail^  2.    PL  Fa  2. 

CHARLESTON.     Yiie  Custom,  Taxes^% 

CHOSE  IN  ACTION.    Vide  Limitations^  StaMe  of,  4. 

CITY  COUNCIL.    Vide  Taxes,  2. 

COMMISSIONER  IN  EaUITY. 

1.  The  terms  of  a  commissioner's  sale  of  negroes  were, 
a  credit  of  one,  two  and  three  years,  the  purchaiser  giving 
a  bond  and  mortgage ;  <<  the  titles  to  be  made,  but  not  ddiy« 
ered  till  the  pa3rment  of  the  first  instalment,  and  on  non- 
jtajrment  the  commissioner  shall  re-sell  for  cash,  at  the  risk 
ofthe  former  purchaser."  A.  B.  purchased  negroes,  and, 
although  they  went  into  his  possession,  he  gave  neither 
bond  nor  mortfi^ge,  nor  were  titles  delivered  to  him.  Short-» 
ly  after  the  sale  he  sold  the  negroes  to  the  plaintiff,  with 
notice  of  the  incumbrance,  in  whose  possession  they  were 
afterwards  seized,  and  re-sold  by  the  commissioner,  under 
the  terms  of  the  order  requiring  a  re-sale  on  non-payment  of 
the  first  instalment  They  had  been  in  possession  of  the 
plaintifif  more  than  four  years  from  the  time  he  purchased 
from  A.  B.,  but  not  four  years  from  the  time  A.  B.'s  first 
instalment  became  due.  On  trover  brought  by  the  plaintifiT 
against  the  commissioner,  held  that  he  could  not  recover ; 
that  the  commissioner,  by  permitting  the  negroes  to  go 
into  the  possession  of  A.  B.,  had  not  waived  nis  right  to 
re-sell  on  non-payment  of  the  first  instalment ;  and  that  the 
plaintifi*'s  adverse  possession,  as  against  the  commissioner, 
did  not  begin  until  the  first  instalm^t  was  due.  Singleton 
vs,  Heriott - - 321 

COMMISSIONERS  OP  POOR    Vide  Tax  ColUctor. 

COMMISSIONERS  OF  ROADS.    Vide  SuUivan's  Island. 

COMMISSIONS.    Vide  Tax  Collector. 

CONSIDERATION.    Vide  BUU  of  Exchange  and  Promis- 
soryNoteSy  10,  14. 

CONSTABLE.    Vide  Shenff,  1. 

CONSTITUTIONAL  LAW. 

1.  In  1794  the  Medical  Society  of  South  Carolina  was 
incorporated.  In  1817,  this  Society  was  authorized  to  li- 
cense applicants  to  practice  physic  and  surc^ery,  and,  in 
1823,  to  organize  a  Medical  College,  establish  professor- 
ships, confer  medical  degrees,  &c  The  College  was 
duly  organized,  and  the  Society  was  in  possession  of  con* 
siderabie  funds,  derived  principally  from  appropriations 
made  by  the  State,  and  the  City  Council  of  Cnarleston,  for 
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the  use  of  the  College.  In  1831,  the  Legislature,  without 
the  consent  of  the  Medical  Society,  passed  an  Act  "  to  in- 
corporate the  Medical  College  of  South  Carolina,"  which 
conferred  on  it  the  power  to  confer  medical  degrees,  and 
t»<era/i«,  provided,  "that  all  the  rights,  powers  and  du- 
ties, heretofore  conferred  upon  or  required  of  the  Medical 
Society,  in  relation  to  the  Medical  College,  shall  be  trans- 
ferred to  and  vested  in  the  corporation  "  created  by  this  Act 
Held^  that  the  Act  of  1831  was  unconstitutional,  and  void. 
State  vs.  Heywa/rd — -- ...389 

CONTRACT. 

1.  Defendant,  by  instrument  in  writing,  dated  in  Janu- 
ary, 1843,  promised  to  pay  on  the  first  January,  1844,  to  the 
plaintifi,  nine  hundred  and  two  dollars  and  nlty  cents,  "  if 
cotton  should  rise  to  eight  cents,  by  the  first  November 
next,  and  if  not,  to  pay  five  hundred  dollars."  It  was  proved 
that  the  consideration  of  the  contract  was  the  purchase  mo- 

*ney  of  a  tract  of  land,  and  that  cotton  did  rise  to  eight  cents 
sometime  between  the  date  of  the  instrument  and  the  first 
November,  1843.  Held,  that  the  plaintifi  was  entitled  to 
recover  the  larger  sum  ;  that  the  agreement  was  not  a  wa- 
ger on  the  price  of  cotton — and  that  the  word  by  in  the  in- 
strument, meant  on  or  before,  and  not  on  or  near.  Fergu- 
son vs.  Coleman 99 

2.  Plaintiff  sold  and  delivered  to  defendant  a  mule,  and 
agreed  to  accept  in  payment  a  demand  which  defendant 
held  against  a  third  person.  After  the  sale  defendant  of- 
fered the  demand  to  the  plaintiff,  which  he  refused  to  ac- 
cept, and  brought  his  action  for  the  price  of  the  mule. 
Held,  that  he  could  not  recover.     Evans  vs.  Cox 106 

3.  Plaintiff  contracted  to  serve  the  defendant  as  over- 
seer, and  a^eed  "to  abstain  entirely  from  all  intoxication, 
and  to  forfeit  his  wages  if  he  got  drunk  and  was  dismiss- 
ed." Plaintiff  did  get  drunk  repeatedly,  and  was  at  length 
discharged.  Held,  that  the  failure  of  the  defendant  to  dis- 
charge the  plaintiff  when  he  first  got  drunk,  was  no  waiver 
of  the  agreement  on  the  part  of  the  defendant,  and  that  the 
plaintiff  was  not  entitled  to  recover  on  a  quantum  meruit 

for  the  time  he  served  the  defendant    Hunter  vs.  €ribson.,A6l 

Vide  Covenant*    Interest  Marks-man.     Principal  and 
Agent. 

CONTRACT  FOa  SALE  OF  LAND. 

1.  Where  a  party,  having  no  authority,  but  assuming 
to  act  as  agent  of  the  vendor,  contracts  to  sell  his  land  to 
the  vendee,  although  the  contract  is  binding  on  neither  par- 
ty until  confirmed  or  adopted  by  the  vendor,  yet,  if  it  is  not 
receded  from  by  the  vendee  before  such  confirmation,  he 
cannot  recede  from  it  afterwards.  Breitha^t  vs»  Thur- 
mond. 216 
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2.  In  an  action  against  the  purchaser  on  a  contract  for 
the  sale  of  land,  the  plaintifif  is  not  bound  to  shew  that  he 
has  title  to  the  land.  The  contract  admits,  at  least  prima 
facie,  his  title,  and  the  onus  is  on  the  defendant  to  shew  that 

he  has  none. lb. 

3.  Where  a  party  contracts  to  buy  land,  styling  the  ven- 
dor trustee,  he  admits  the  vendor's  character  as  trustee, 
and  prima  facie,  his  right  to  convey.  If,  therefore,  the 
vendor  has  no  right  to  convey,  the  onus  of  shewing  it  is 

on  the  defendant. . lb. 

4.  In  a  contract  for  the  sale  of  land,  unless  the  parties, 
by  the  terms  of  their  contract,  have  fixed  a  day  of  pay- 
ment, before  titles  are  to  be  executed,  the  execution  and  de- 
livery, or  tender  of  titles,  will  be  construed  as  a  condition 
prec^ent  to  the  vendor's  right  of  action  for  the  purchase 
money lb. 

5.  Action  on  a  contract,  whereby  the  defendant  agreed 
to  pay  to  the  plaintiff,  for  certain  land,  fifteen  hundred  dol- 
lars-^^' payments  as  follows:  two  hundred  dollars  cash; 
three  hundred  dollars  in  negro  property ;  the  balance,  of 
one  thousand  dollars,  to  be  paid  in  one,  two  and  three 
years,  bearing  interest  from  the  time  of  possession,  and 
giving  approved  personal  security,  with  a  mortgage  on  the 

f)remises  to  secure  the  payment  of  the  one  thousand  dol- 
ars."  Shortly  afler  the  contract  was  executed,  the  defen- 
dant entered  on  the  land,  and  cultivated  it  for  one  year. 
The  action  was  for  the  first  payment  of  five  hundred  dol- 
lars. Held  that  the  plaintiff  could  not  recover,  without 
proof  that  he  had  executed  and  tendered  titles  to  the  de- 
fendant before  action  commenced... . ... .lb. 

CO-PARTNERSHIP.     Vide  Partnership) 

CORPORATION.     Vide  Constitutional  Law, 

COSTS. 

1.  In  a  criminal  case,  witnesses  subpoenaed  for  the  de- 
fendant are  not  entitled  to  costs,  though  the  defendant  be 
found  guilty.     Little  vs.  Goodman, . 91 

2.  In  taxing  costs,  the  prevailing  party  may  charge  for 
expenses  incurred  in  executing  commissions  for  the  exami- 
nation of  witnesses  ;  so,  also,  he  may  charge  for  the  trav- 
elling of  a  witness  who  resides  out  of  the  District,  and  for 
his  ferriage ;  so,  also,  for  a  Notary's  bill.     Cox,  Maitland 

4"  Co.  vs.  his.  Comp. 331 

COVENANT. 

1.  Action  of  covenant  on  an  agreement,  whereby,  in  con- 
sideration of  five  hundred  dollars  ^^paid"  by  defendant, 
plaintifiT  assigned  to  defendant  the  services  of  a  negro, 
on  condition  that,  whenever  the  plaintiff  repaid  the  sum 
advanced,  the  negro  should  be  returned  to  him.  The 
breach  alleged  was,  that  the  defendant  had  retained  the 
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negro  and  had  not  paid  the  stipulated  stun.  The  testimo- 
ny showed  that  no  money  was  paid,  but  that  the  plaintiff 
accepted  the  defendant's  note  for  fire  hundred  dollars,  and 
that,  at  plaintiff's  request,  defendant  paid,  a  few  da3rs  after 
the  date  of  the  afi^reement,  a  note,  due  by  plaintiff  to  a 
third  person,  for  three  hundred  and  fifty  dollars.  Held^  on 
this  state  of  the  pleading  and  proo^  that  there  was  no 
breach  of  the  covenant  either  alleged  or  proved,  and  the 

plaintiff  was  non-soited.    Lewis  vs.  McFaddin, . 108 

Vide  Damages, 

CRIMINAL  PLEADING.    Vide  Indictment,  1,  2,  3,  5. 

CaSTOM. 

1.  A  custom  of  the  ci^  of  Charleston,  which  authorizes 
the  owner  of  a  lot  of  land,  after  notice  to  the  owner  of  the 
adjoining  lot,  and  his  refusal  to  join  in  putting  up  a  partition 
fence,  to  put  up  such  fence  at  his  own  expense,  and  hold 
the  pairty  refusing,  liable  for  one-half  of  the  expense,  is  rea- 
sonable and  just     Knox  vs,  Ariman, .. . .283 

Vide  Insurance^  2. 

DAMAGES. 

1.  Where  a  purchaser  of  land,  discovering  that  a  part  of 
the  tract  is  vacant,  takes  out  a  grant  therefor,  he  can  claim 
from  the  vendor  not  the  value  of  the  vacant  land,  but  only 
the  expenses  incurred  in  procuring  the  grant  Ward  vs, 
RevU 427 

DEED. 

1.  Where  the  other  terms  of  the  description,  contained 
in  a  conveyance  of  land,  are  not  sufficiently  certain  and 
demonstrative,  the  number  of  acres  is  an  essential  part  of 
the  description.     Kirklandvs.    Way. . . .....i 

2.  Constniction  given  to  a  very  inartificial  trust  deed. 
Murphy  vs,  Reynolds 9 

Vide  Evidence,  1.     Sheriffs  Deed, 

DEMURRER. 

1.  On  a  demurrer  the  rule  is  to  give  judgment  aminst 
the  party  whose  pleadings  were  fijst  defectiva  Kosenr 
burg  vs.  McKain . 145 

DESCENT. 

1.  Where  a  testator  directs  that  his  lands  be  sold  by  his 
executors,  and  the  proceeds  applied  to  the  payment  of  his 
debte,  ana  the  balance  equally  divided  between  his  wife 
and  children,  the  fee  in  the  lands,  until  sale  by  the  execu- 
tors, descends  to  the  heirs  of  the  testator.  Tmmson  and 
Smith  vs.  Oaillard 418 

DESCRIPTION.     Vide  Deed.    Sheriff's  Deed,  1. 

DISCOUNT.    Ti&A  State,2. 

DOWER 

1.  A  demandant  in  dower  need  not  make  out  a  regular 
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chain  of  title  in  her  husband,  but  it  is  sufficient  for  her  to 
shew  that  he  had  been  in  possession  during  the  coverture ; 
and  it  is  then  incumbent  on  the  defendant  to  shew  a  para- 
mount title  in  himself.     Reid  vs.  Stevenson 66 

EVIDENCE. 

1.  To  prove,  prima  facie^  the  loss  of  a  deed,  it  is  suf- 
ficient to  shew  a  search  in  the  place  where  it  was  most 
likely  to  be  found.     Drake  vs,  Kameyy  Rhodes  ^  Co 37 

2.  Where  a  note  was  left  with  an  attorney  for  collection, 
to  prove  its  loss  after  his  death,  held  that  it  was  sufficient 

to  shew  a  search  in  his  office  among  his  official  papers .lb. 

3.  Action  on  a  single  bill  alleged  to  be  lost  After  the 
plaintiff*  had  proved  his  case  and  the  defendant  was  in 
his  defence,  tne  bill  was  found  by  a  third  person  and 
brought  into  court    Held  that  the  plaintiff*  was  entitled 

to  recover . lb. 

4.  The  statements  of  a  bill  in  Eauity, 'though  evidence 
against  the  plaintiff*,  are  very  feeble  evidence  so  &r  as 
they  may  be  taken  as  the  suggestions  of  counsel ;  and  it 
seems  that  it  makes  no  difference  in  this  respect,  that  the 
plaintiff*,  for  the  purpose  of  using  the  answer,  gave  the  biH 

m  evidence  himself. - . ... D). 

5.  On  the  trial  of  a  suggestion  imder  the  prison  bounds 
Act,  a  witness  for  the  plaintiff  is  not  incompetent,  merely 
because  he  is  surety  for  the  defendant  to  a  promissory  note, 
on  which  judgement  has  been  recovered  against  the  witness 
and  defendant    Ex  parte  Hinton 97 

6.  Action  for  use  and  occupation.  The  proof  was,  that 
defendant  acknowledged  the  lease,  and  that  he  had  occu- 
pied the  premises  for  the  tipae  mentioned  in  the  declara- 
tion, and  ofi*ered,  if  plaintiff*  would  allow  a  discount  which 
he  set  up,  to  pay  or  confess  a  judgment  for  the  balance. 
Held  that  this  was  sufficient  evidence  to  entitle  the  plain^ 

tiff" to  recover.     OConnorvs,  Tunes 276 

7.  Action  for  ffo'ods  sold  and  aelivered,  which  had  been 
shipped  to  defendant  under  his  general  order  to  send  such 
gooos  by  every  vessel  which  sailed.  Held^  that  certain 
bills  of  lading,  signed  by  the  masters  of  vessels  by  which 
the  goods  had  been  shipped,  were  admissible  as  evidence 

to  charge  the  defendant.     Mousey  4*  ^^*  v'*  McCready 327 

8.  Where  a  plaintiff*  becomes  a  witness  to  prove  his 
book  entries,  he  may  be  cross-examined  by  the  defendant 
CUugh  vs.  Little 353 

9.  Action  for  goods  sold  and  delivered.  The  plaintiff*,  a 
merchant,  produced  his  books  and  testified  '<  that  his  clerk 
reported  to  him  the  terms  agreed  upon  by  him  and  the  de- 
fendant, respecting  the  sale  of  the  goods,  and  upon  that 
report  the  witness  made  the  entry ;  witness  delivered  the 
goods  to  a  drayman,  who  toM  witness  that  defendant  had 
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sent  for  them."    Held  that  the  evidence  was  insufficient, 
and  the  plaintiff  was  non-suited lb. 

10.  An  executor,  in  whose  name  a  suit  is  brought,  can- 
not be  a  witness  for  himself  on  the  trial,  not  only  because 
he  is  a  party,  but  because  he  is  interested.  Bellamy  vs. 
Cains 254 

11.  Where  an  executor  brings  an  action  on  a  sealed  note 
given  to  his  testator,  to  which  he,  the  executor,  is  the  sub- 
scribing witness,  proof  of  his  signature  as  subscribing  wit- 
ness, is  not  per  se  sufficient  to  entitle  him  to  recover ;  al- 
though the  note  was  signed  by  the  defendant  as  a  marks- 
man  lb. 

12.  By  consent  of  plaintiff's  and  defendant's  attorneys, 
the  examination  of  a  witness  for  the  plaintiff  had  been  ta- 
ken in  writing,  '<  to  be  read  if  the  defendant  did  not  object 
to  it"  On  the  trial,  the  defendant's  attorney,  without  the 
knowledge  of  his  client,  objected  to  its  being  read.  Heldy 
that  though  the  client  might  dissent,  yet  the  attorney  could 
not,  and  the  examination  was  read.  Hellman  vs.  Mc  When- 

nie . 364 

13.  Where  the  partner  who'^made  entries  in  the  books 
of  the  firm  is  dead,  the  surviving  partner  is  a  competent 
witness  to  prove  the  entries :  semble.     White  vs.  Mvrphy.  .369 

14.  Where  handwriting  is  to  be  proved,  the  witness 
must  be  acquainted  with  it,  and  must  be  able  to  say,  by 
comparing  the  signature  to  be  proved,  with  the  impression 
on  his  memory  of  the  genuine  signature,  that  the  signature 

to  be  proved  is  genuine.     Desbrow  vs.  Farrow 382 

15.  Witness  called  by  A.  B.  to  prove  C.  D's  signature. 
Witness  had  never  seen  C.  D.  write,  nor  any  signature  of 
C.  D.  which  he  had  acknowledged  to  be  genuine,  but  at 
the  request  of  A.  B.  he,  the  witness,  had  written  in  A^  B's 
name  to  C.  D.  and  afterwards  A.  B.  had  shewn  him  a  let- 
ter purporting  to  be  a  reply  from  C.  D.  and  which,  from 
the  post  mark  and  the  contents,  appeared  to  be  genuine. 
Heldj  that  the  letter  itself  was  not  competent  evidence  to 
prove,  by  comparison,  the  signature,  and  that  the  witness 
was  not  sufficiently  acquainted  with  C.  D's  hand-writing  to 
prove  his  signature lb. 

16.  The  proper  mode  of  proving  an  extract  from  the 
journals  of  either  branch  of  the  Legislature,  is  by  the  certi- 
ficate of  the  clerk  who  keeps  the  journal.  Thomson  and 
Smith  vs.   Oaillard • 418 

Vide  Attorney  at  Law,  1.  Bigamy.  Partnership^. 
Slander,  9.  Trespass  to  try  titles,  5.  Trover,  2.  VO' 
fiance.     Wills  and  Testaments. 

EXECUTOR  DE  SON  TORT. 

1.  Where  a  widow,  after  the  death  of  her  husband,  kept 
and  used  a  horse  which  belonged  to  him,  for  about  one 
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Jrear,  and  then  suffered  him  to  estray,  whereby  he  was 
ost,  hdd^  that  she  was  liable  as  executrix  de  son  tort 
Hubble  vs.  Fogartie 413 

2.  Where  a  woman  becomes  liable  as  executrix  de  son 
tort,  and  afterwards  marries,  she  and  her  husband  may  be 
sued  as  executrix  and  executor lb. 

3.  A  recovery  against  one  as  executor  de  son  tortj  where 
the  pleas  are  the  cfcneral  issue,  and  ne  ungues  executor 
only,  is  for  the  whole  debt,  and  not  merely  for  the  value  of 
the  assets  proved  to  have  been  intermeddled  with. lb. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  The  plaintiff*,  an  executor,  fraudulently  aided  A.  B. 
in  obtaining  administration  of  his  testator's  estate,  represent- 
ing that  the  paper  supposed  to  be  a  will,  was  a  nullity.  A. 
B.  sold  or  gave  away  a  negro  of  the  estate,  and  afterwards 
the  letters  of  administration  were  revoked,  and  the  will 
proved.  Heldy  that  the  plaintiff,  as  executor,  could  not 
recover  the  negro  from  the  purchaser  or  donee — that  be- 
ing a  particeps  criminis  in  the  fraud  by  which  adminis- 
tration was  obtained,  A.  B.  must  be  regarded  as  having  acted 
under  his  authority.     Foster  vs.  Brown 254 

2.  At  a  sale  by  the  plaintiff,  as  executor  of  C.  D ,  the 
defendant,  who  was  herself  appointed  executrix  of  C.  D., 
but  had  not  at  that  time  qualined,  purchased  property,  and 
gave  the  plaintiff  her  note  for  the  same  After  the  sale,  the 
defendant  qualified  as  executrix.  Held  that  the  plaintiff  was 
entitled  to   recover  on  the  note.     Deloachvs.  Youmans 278 

Vide  Administration  Bond.     Descent.    Evidence^  10, 
11.  Sheriff,  ^,b. 

FLFA. 

1.  Where  a  sheriff  has  two  fi.  Jos.  in  his  office  of  differ- 
ent dates,  and  sells  property  under  the  junior,  he  is  bound 
to  apply  the  proceeds  to  the  senior  fi.  fa. — and  to  an  action 
against  the  sheriff  by  the  owner  of  the  senior  fi.  Ja.  for 
money  thus  raised,  it  is  no  defence,  that  in  the  intermediate 
time  between  the  lodgment  of  the  plaintiff's  and  the  junior 
fi.  fa.,  the  defendant  in  execution  had  sold  property  which 
the  plaintiff  declined  permitting  the  sheriff  to  levy  and 
sell  under  his  ^.  yb.     Furman  vs.  Christie 1 

2.  An  arrest  under  a  ca.  sa.  suspends,  but  does  not  de- 
stroy, the  lien  of  the  plaintiff's  fi.  fa.  and  if  the  defend- 
ant dies  in  jail  the  lien  of  the  fi  fa,  revives.  Mazyck  6f 
Bellvs.  Coil 235 

Vide  Sheriff,  1,  1,  5.     Sheriffs  Sale,  1,  2. 

FRANCHISE. 

1.  In  1837,  the  Legislature  chartered  "the  bridge  over 
the  Enoree  river,  near  the  site  of  the  old  ferry,  lately 
erected  by"  the  plaintiff,  and  by  the  same  Act  authoriz^ 
the  defendant  to  erect  a  toll  bridge  over  the  same  river 
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"  at  or  near  LittletoD^s  oM  ferry  landing " — which  was 
near  three  miles  above  the  plaintifTs  briige.  The  de- 
fendant's bridge  was  erected  at  the  proper  place,  and  in 
1840  both  bridges  were  swept  away  by  a  freshet  The 
plaintiff  re-btrih  his  bridge  200  yards  lower  down  on  the 
same  stream,  and  the  defendant  re-bnilt  his  bridge  720 
jrards  lower  (town.  The  plaintiff  then  brought  his  action 
against  the  defendant  for  aistnrbance  of  his  franchise,  con- 
tending that  his,  the  plaintiff's,  bridge,  as  re-bailt,  was 
within  the  meaning  of  the  charter,  and  the  defendant's  was 
not  Held,  that  one  bridge  was  as  much  within  the  mean- 
ing of  the  charter  as  the  other,  and,  therefore,  that  the 
plaintifi  was  not  entitled  to  recover.  Henderson  vt,  Mof- 
bin 153 

FRAUD.     Vide  Executors  and  AdminisiratorSj  1.    hiftuU, 
Sheriff' sSale^  1,2. 

FRAUDS,  STATUTE  OF. 

1.  Action  on  a  promissory  note.  For  defendant,  L. 
testified  <<  that  he,  L.  bought  a  gig  from  defendant  for  9140, 
and  the  understanding  was  that  defendant  was  to  be  paid 
by  plaintiff  Plaintiff  agreed  to  it  Plaintiff  was  in  debt 
•  to  him.  He  could  not  nave  bought  the  gig  but  by  pay- 
ing for  it  in  this  way.  Plaintiff  said  he  would  cr^t  the 
amount  on  a  note  given  by  defendant  to  him."  Held 
that  the  agreement  proved  by  L.  was  not  within  the  stat- 
ute of  frauds,  and  that  the  defendant  should  be  allowed,  by 
way  of  payment  on  the  note,  for  the  price  of  the  gig.  Ati- 
toniovs,  blissey 201 

GRANT. 

1.  Where  there  are  two  grants  for  the  same  land,  the 
junior  grant  is  a  mere  nullity,  and  conveys  no  interest 
whatever.    Steedmanvs,  Hulia/rd • 101 

2.  A  grant,  including  within  its  lines  some  elder  grants, 
is  not  void,  under  the  Act  of  1787,  as  a  grant  of  surplus 
land.     Thomson  ^If' Smith  vs.  Gaxllard^ 418 

HIRER. 

1.  The  hirer  of  a  negro  is  not  entitled  to  an  abatement 
from  the  price  on  account  of  the  sickness  of  the  negro, 
unless  the  sickness  originated  in  causes  existing  at  the 
time  of  the  hiring.     Antonio  vs.  Clissey 202 

HUSBAND  AND  WIFE. 

1.  A  husband  will  be  liable  for  necessaries  furnished 
his  wife,  if  he  drive  her  away  from  his  house,  she  not 
having  been  guilty  of  adultery.     Clement  vs^  MiUtison 93 

2.  So  also  will  he  be  liable,  if  he  treat  her  with  sevMa^ 
although  he  may  not  have  aesired  to  expel  her  from  his 
house ,. lb. 

3.  So  also  will  he  be  liable,  if  he  refuse  to  recave  her 


INDEX,  491 

on  her  return,  although  she  may  have  d^Murted  without 
cause - . Ihk 

Vide  Executor  de  son  tarty  2.  JUarriage.  Sole  Trader, 

IMPLIE  D  WARRANTY.    Vide  Hirer.  Shenfs  Sale,  3. 

INDICTMENT. 

1.  In  describing  third  persons  in  an  indictment,  certain- 
ty to  a  common  intent  is  all  that  is  required ;  and  if  such 
persons  are  described  by  the  initials  of  their  christian 
names,  the  indictment  is,  on  its  face,  sufficiently  certain. 
State  vs.  Anderson -- . 172 

2.  An  indictment  for  retailing  is  not  bad,  on  the  ground 
of  dupbcity  or  misjoinder,  because  various  acts  of  retail- 
ing to  different  persons,  are  grouped  together  in  one  count, 
as  constituting  a  single  offence ;  and  if  the  proof  shews  a 
retailing  to  eimer  of  the  persons  named,  the  aefendant  may 

be  convicted., lb. 

3.  In  an  indictment  for  retailing,  the  day  alleged  is  not 
materia],  and  any  day  before  the  finding  of  the  bill  may  be 
proved Ih. 

4.  Where  property  has  been  siezed,  under  the  Act  of 
1740,  as  belonging  to  a  slave,  an  indictment  will  not  li^ 
against  the  master  of  the  slave,  for  taking  the  property,  - 
even  after  condemnation,  out  of  the  possession  of  the 
captor  ;  the  remedy  is  by  civil  action.  State  vs.  Mazyck 291 

5.  If  a  defendant  be  found  guilty,  generally,  on  an  in- 
dictment containingseveral  counts,  the  judgment  will  not 
be  arrested  if  there  be  one  good  count,  although  the  others 
may  be  defectiva     State  vs.  Connolly 337 

Vide  'VaHance, 

INFANT. 

1.  To  shew  a  confirmation  of  an  infant's  contract,  there 
must  be,  after  he  attains  maturity,  and  with  a  full  knowl- 
edge of  his  rights,  one  of  these  three  things,  viz :  1.  Ac- 
quiescence, from  which  assent  may  be  fairly  inferred.  2. 
An  adequate  benefit  enjoyed,  which  has  grown  directly  or 
indirectly  out  of  the  contract  3.  Some  direct  act  oi  ex- 
press assent.    Norris  vs.  Vance^^ .. . 164 

2.  If  an  infant,  fraudulently  representing  himself  to 
be  of  age,  sell,  or  permit  another  to  sell,  his  goods,  he 
may,  nevertheless,  disaffirm  the  contract,  and  bring  trover 
against  the  purchaser  for  the  conversion  of  the  goods..... lb. 

Vide  Limitations^  Statute  of^  5,  6. 

INUENDO. 

1.  The  office  of  an  inuendo  is  to  explain  what  was  sai4 
before,  and  which,  without  it,  would  be  uncertain.  Where, 
therefore,  the  sense  and  meaning  are  perfect  without  jt,  it 
is  useless,  and  may  be  rejected  as  surplusage.  Gage  vs. 
Shelton 242 

Vide  Slander^  8, 
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INSANITY.    YiAe  Marriage, 

INSURANCE. 

1.  What  is  a  valued  and  what  an  open  policy  of  in- 
suranca — Cox,  Maitland  Sf  Co.  vs.  Insurance  Company.  .231 

2.  The  existence  of  a  custom,  exempting  the  assured 
from  providing  a  branch  pilot  in  the  coasting  trade  from 
North  Carolina,  established,  and  the  custom  held  to  be 
reasonable. lb. 

3.  Where  underwriters  stipulate  in  an  open  policy  for 
a  deduction  of  two  per  cent  on  the  loss,  the  assured,  in 
case  of  loss,  are  entitled  to  recover  the  full  value... . .lb. 

4.  In  case  of  a  total  loss,  the  premium  paid  for  insurance 
is  part  of  the  damages  which  the  assured  are  entitled  to  re- 
cover  — ---. .---.•-•lb. 

INTEREST. 

1.  Where  a  party  contracts  to  pay  a  sum  of  money, 
with  interest  thereon,  on  a  given  day,  when  the  day  arrives 
the  interest  becomes  principal,  and  il  the  debt  be  not  paid, 
the  aggregate  of  principal  and  interest  then  due,  bears  in- 
terest for  the  future. — Doig  vs.  Cathcart. .. - 125 

Vide  Judgment. 
ISSUES  FEIGNED  AND  FROM  CHANCERY.    Vide 
NonsuiL 

JAIL  FEES.     Vide  Magistrate, 

JUDGMENT. 

1.  Though  a  party  may,  in  an  action  of  debt  on  judg- 
ment, recover  interest  by  way  of  damages,  yet  judgments 
do  not,  as  other  liquidated  demands  do,  bear  interest  at  com- 
mon law.  Where,  therefore,  a  judgment  is  recovered  on 
an  open  account,  and  the  defendant  pays  it  up  before  action 
of  debt  commenced  thereon,  he  is  not  liable  for  interest — 
Trenholm  vs.  Bumpfield. 376 

2.  In  1821,  the  condition  of  a  bond,  with  the  interest, 
equalled  the  penalty,  and  in  1826  the  plaintiffs  obtained 
judgment  on  the  bond  for  the  penalty.  The  defendant  af- 
terwards paid  the  penalty  ;  and  on  rule  to  shew  cause  why 
satisfaction  should  not  be  entered  on  the  record,  held,  that 
the  plaintiffs  were  entitled,  neither  to  the  interest  accruing 
between  1821  and  1826,  nor  to  interest  on  the  penalty  after 
the  judgment  was  rendered. — St.  PauTs  Church  vs, 
Washington - 380 

Vide  Indictment^  5.     Scire  Facias.     Sheriff,  4,  5. 

JURISDICTION.     Vide  Magistrate. 

LANDLORD  AND  TENANT. 

1.  In  an  action  for  rent  the  tenant  may  shew  that  the 
lessor  declared  that  he  would  not  claim  the  rent,  if  the  title 
to  the  demised  premises  was  in  another,  and  then  prove 
that  the  title  was  not  in  the  lessor. — Wood  vs.  Chambers..  .150 

2.  The  general  rule,  that  a  tenant  cannot  shew  that  his 
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lessor  never  had  title,  is  for  the  protection  of  the  lessor, 
and  may  he  waived  by  him • lb. 

Vide  Evidence^  6.     Prohibition^  I . 

LIEN.     Vide  JR.  Fa.,  2.     Taxes,  1. 

LIMITATION  OF  ESTATES. 

1.  Testator  devised  land  to  his  son  A.  and  *^  if  he  should 
die  underage,  or  should  die  without  leaving  lawful  issue  of 
his  body,"  then  over.  Held,  that  or  must  be  construed 
and,  and  that  on  A's  attaining  twenty-one  years  of  age,  he 
acquired  an  absolute  estate,  and  not  merely  a  fee  condi- 
tional in  the  land. — Witsell  vs.  Mitchell. ..-289 

LIMITATIONS,  STATUTE  OF. 

1.  Against  a  note  payable  on  demand,  the  Statute  of 
Limitations  begins  to  run  from  the  date. — Wilks  vs.  Rob- 
inson  182 

2.  A  verdict  in  trespass  to  try  titles  against  the  giantee, 
at  the  suit  of  a  stranger,  is  not,  per  se,  evidence  of  a  breach 
of  the  grantor's  warranty  for  quiet  enjoyment  Against 
an  action,  therefore,  on  the  warranty,  the  statute  of  limita- 
tions does  not  begin  to  run  from  the  time  the  verdict  is  ren- 
dered against  the  grantee. — McCaskill  vs,  McCaskill.^ 196 

3.  If,  aAer  a  note  is  barred  by  the  statute  of  limitations, 
the  drawer  promise  to  pay  it,  such  promise  is  a  new  cause 
of  action,  the  old  debt  being  the  consideration ;  and  it 
seems,  that  in  an  action  to  recov*  r  the  debt,  the  plaintiff 
must  declare  specially  on  the  new  promise. — Sims  vs,Rad- 
cliffe 285 

4.  The  drawer  of  an  unnegotiable  note  promised  ver- 
bally to  pay  it,  after  it  was  barred  by  the  statute  of  limita- 
tions ;  held,  that  such  promise  was  a  mere  chose  in  action 
which  could  not  be  assigned  so  as  to  enable  the  assignee  to 
maintain  an  action  thereon  in  his  own  name lb. 

5.  The  purchaser  of  an  infant's  title  to  lands  is  in  no 
worse  situation  than  the  infant  was  ;  if,  therefore,  the  in- 
fant's title  is  not  barred  by  the  statute  of  limitations,  at  the 
time  of  the  sale,  the  purchaser's  is  not — Thomson  ^  Smith 

vs.  Gaillard 4 418 

6.  The  minority  of  one  of  several  co-tenants  of  land  will 
protect  the  title  of  the  others  against  the  operation  of  the 
statute  of  limitations lb. 

Vide  Commissioner  in  Equity.     Trespass  to  try  titles, 
3,4. 
LOCATION.     Vide  Trespass  to  try  titles,  1,  2,  5. 

LOST  INSTRUMENT.     Vide  Evidence,  1,  2,  3. 

MAGISTRATE. 

1.  Under  the  Act  of  1817,  allowing  sheriffs  to  recover, 
"by  special  action  on  the  case,"  from  the  plaintiff  the  jail 
fees  of  the  defendant  in  execution,  the  action  to  recover  the 
fees  may  be  brought  in  a  magistrate's  court — Hyams  vs. 
Michel 303 
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MALICIOUS  MISCHIEF.    Vide  Slander,  2,  3,  a 

MARKING,  BRANDING  AND  DISFIGURING  HOR- 
SES, &c.     Vide  Slander,  1,  2. 

MARKS-MAN. 

1.  A  marks-man  may  bind  himself  by  a  written  contract, 
simply  by  putting  his  mark  to  it,  without  his  name  ap- 
pearing ekher  where  the  mark  is  made,  or  in  any  other 

part  of  the  contract — Zimmerman  vs.  Sale,. 76 

Vide  Evidence,  11. 
MARRIED  WOMAN.      Vide  Husband  and   Wife.    SoU 

Trader. 
MARRIAGE. 

1.  Insanity  from  delirium  tremens  will  avoid  a  contract 
of  marriage ;  but  whether  the  party  was  really  insane  or 
only  intoxicated,  is  a  question  of  &ct  for  the  jury  to  de- 
cide.— Clement  vs.  Mattison..  ..  —  *. ........... 93 

Vide  Bigamy. 
MEDICAL  SOCIETY.    Vide  Constitutional  Law. 

MISNOMER. 

1.  A  misnomer  in  the  plaintiff's  name,  is  an  irregularity 
for  which  the  writ  may  be  set  aside,  on  motion,  at  the  re- 
turn term  thereof — Bull  vs.  Trayriham.. -. 433 

MORTGAGE. 

1.  i  he  secretary  of  State's  office  is  the  proper  office, 
under  the  Act  of  1698,  in  which  to  record  mortgages  of 
ships. — Steamboat  Company  vs.  Connor. ..  .335 

2.  A  purchaser  with  notice  of  an  unrecorded  mortgage, 
takes  subject  to  it — ...lb. 

NECESSARIES.    Vide  Husband  and  Wife. 

NEW  TRIAL. 

1.  Process  for  selling  and  exposing  for  sale  goods  in 
defendant's  shop  on  Sunday.  The  proof  was  that  the  de- 
fendant kept  a  retail  liquor  store  ;  tlmt  on  Sunday  his  store 
door  was  open,  and  his  liquors  wiere  exposed ;  t£at  several 
persons  were  in  the  store,  and  one  of  them  was  seen  with  a 
tumbler  in  his  hand ;  that  the  weather  was  very  warm ; 
that  the  shop  doors  were  the  only  means  of  ventilating  the 
room  in  which  the  defendant  usually  sat  and  ate ;  and  de- 
fendant's clerk  testified  that  nothing  was  sold  on  that  day. 
On  this  proof,  the  jury  found  the  defendant  guilty,  and  the 
Court  of^  Appeals  granted  a  new  trial,  on  the  ground  that 
the  verdict  was  without  evidence. — City  Council  vs.  ToZcA^.  .299 

NONSUIT. 

1.  On  collateral  issues  made  up  for  the  purpose  of  in- 
forming the  court,  or  issues  from  chancerv,  the  plaintiff  or 

actor  in  the  issue  cannot  be  non-suited. — McEwen  vs. 
Mazyckif  Bell - 210 

2.  Afler  a  defendant  has  submitted  his  cause  to  a  jury, 
by  giving  evidence  and  suffering  them  to  retire,  he  cannot 
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* 

retract  his  submission  and  demand  a  compulsory  non-suit..  .Ih. 

3.  Where,  pending  an  appeal  from  an  order  of  non-suit, 
the  plaintiflf  dies,  the  defendant  may,  after  the  death  of  the 
plaintiff*,  obtain  leave  to  enter  up  judgment  of  non-suit,  and 
issue  execution  for  his  costs. — Cordray  vs,  Barnes. 281 

NOTICE.     Vide  Partnership,  4. 

«  OR"  CONSTRUE  D  «  AND."    Vide  Limitation  of  Estates, 

OVERSEER     Vide  Contract,  3. 

PARTIES  TO  SUIT.     Vide  WUls  and  Testamenis,  2. 

PARTITION  FENCE.    Vide  Custom. 
PARTNERSHIP. 

1.  Three  persons  entered  into  partnership,  and,  in  their 
articles,  stipulated  to  pay  A.  B.  a  certain  share  of  the 
profits  in  satisfaction  of  a  debt  due  him  by  one  of  the  part- 
ners. A  B  was  no  party  to  the  articles.  Held,  in  an  ac- 
tion by  A  B  against  the  firm,  that  this  stipulation  did  not 
make  him  a  partner. — Drake  vs.  Ramey,  Rhodes  4*  0(7....- -37 

2.  Where  one  member  of  a  mercantile  firm  accepts  a 
draft  in  the  name  of  the  firm,  for  the  accommodation  of  a 
thiid  person,  in  an  action  by  the  payee  against  the  firm,  he 
is  not  bound  to  prove  that  the  acceptance  was  with  the 
knowledge  and  assent  of  the  other  members  of  the  firm. — 
Flemming,  Ross  ^  Co.  vs.  Prescottj  Bishop  4*  €rray.--.--307 

3.  An  accommodation  acceptance  or  indorsement  by  one 
of  the  partners  in  the  name  of  his  firm,  binds  the  firm ; 
semble.. .-.- - lb. 

4.  An  advertisement  of  the  dissolution  of  a  firm,  and  that 
one  partner  was  alone  authorized  to  collect  the  debts,  is  not, 
of  itself,  notice  to  persons  who  had  had  dealings  with  the 
firm. — White  vs.  Murphy. -- 369 

Vide  EvideTice,  13.     Surety,  3. 
PERSONS  OF  COLOR. 

1.  In  cases  relating  to  the  status  of  persons  alleged  to 
be  colored  and  claiming  to  be  white,  where  color  and  feat- 
ures are  doubtful,  the  question  partakes  more  of  a  political 
than  a  legal  character,  and  belongs  almost  entirely  to  the 
jury ;  and  should  be  determined,  not  solely  by  the  admix- 
ture of  negro  blood,  but  by  reputation,  by  reception  in  so- 
ciety, and  by  the  exercise  ot  the  privileges  of  a  white 

man. — White  vs.  Tax  Collector, -- -.136 

PLEADING. 

1.  A  plea  to  the  merits,  admits  both  the  right  of  the 
plaintiflT  to  sue  in  the  character  which  he  assumes,  and  the 
liability  of  the  defendant  to  answei  in  the  character  in 

which  he  is  sued. — Blythwood  vs.  Everingham. ..285 

Vide  Bills  of  Exchange  and  Promissory  Notes,  8,  9, 
13.  Demurrer.  Executor  de  son  tort,  3.  Inuendo. 
Indictment,  1,  2.  Limitations,  Statute  of,  1.  Slan- 
der^  8.    Sole  Trader,  3.     Variance. 
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POOR  TAX.     Vide  Tax  Collector. 
PRACTICE. 

1.  The  plaintiflTs  issued  their  writ  returnable  to  Spriag 
Term,  1845,  and  at  fall  term  of  the  same  year,  obtained  an 
6rder  for  further  time  to  declare.  At  Spring  Term,  1846, 
no  declaration  having  been  filed  within  the  period  limited 
by  the  previous  order,  the  plaintifis  applied  for,  and  ob- 
tained, an  order  f«r  yet  further  time  to  declare.  Held^ 
on  appeal,  that  the  court  had  power  to  grant  the  last 
order. — Perry  vs,  Aiken. . 60 

2.  Every  order  entered  in  a  cause  is  such  a  continn- 
ance  of  it,  that  the  party  cannot  be  held  to  have  let  fall  his 
action,  until  a  year  and  a  day  has  expired  from  the  entry 

of  the  order. .lb. 

3.  Writ  against  C.  D.  and  four  other  defendants,  return- 
able to  Chesterfield  court,  in  which  district  ail  the  defen- 
dants resided,  except  C.  D,  who  resided  in  Marlborough. 
The  writ  was  lodged  in  Chesterfield,  and  a  copy,  without 
the  original,  given  to  the  sheriff  of  Marlborough,  who 
deliver^  it  to  C.  D.  Held,  that  the  service  on  C.  D.  was 
good. —  Wallace  vs.  Prince 177 

4.  When  a  sheriflf  serves  a  writ  by  delivering  or  leaving 
a  copy,  he  need  not  exhibit,  nor  even,  in  every  case,  have 
possession  of  the  original - lb. 

5.  Writ  issued  to  May,  1827,  and  pleadings  made  up  to 
October  Terra,  1827,  but  the  caFe  not  docketed.  In  June, 
1829,  plaintiffs,  without  giving  notice  to  defendants,  pro- 
cured an  order  that  the  case  be  docketed :  and  in  November 
following,  defendants  filed  a  notice  of  discount  The  case 
was  not  placed  on  the  docket  until  October  Term,  1831, 
when  the  plaintiff's,  without  giving  notice  to  the  defendants, 
procured  another  order  that  the  case  be  docketed,  which 
was  done.  On  motion  made  to  strike  the  case  from  the 
docket,  held  that  defendants,  by  their  notice  of  discount, 
waived  all  objection  to  the  regularity  of  the  previous  order 
to  docket ;  that  it  was  the  duty  of  the  clerk  to  comply  with 
that  order,  and  his  failure  to  do  so  could  not  be  visited  on 
the  plaintiflTs;  that,  therefore,  the  plaintiffs  were  not  out  of 
court,  because  the  case  was  not  docketed  until  October, 
1831. — Davidson  df  Simpson  vs.  Middleion  4*  Dawson. — 349 

Vide  Bail.    Costs,     Evidence,   12.     Misnomer,     Non- 
suit    Warrant  of  Attorney, 
PRESCRIPTION.    Vide  Way. 

PRINCIPAL  AND  AGENT. 

1.  In  order  to  charge  one  with  a  contract  alleged  to  have 
been  made  with  his  agent,  the  authority  of  the  agent,  and 
that  it  has  been  strictly  pursued,  must  be  clearly  proved. — 
Bank  vs.  Johnson 42 

2.  Plaintiff*  carried  on  a  carriage-maker's  shop,  under 
the  control  and  management  of  TV  as  his  foreman.    W. 
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owed  the  defendant  by  note,  and  contracted  with  h«r  to 
make  a  buggy  for  the  note.  The  buggy  was  made  and 
delivered,  and  the  note  given  up  to  W.  The  plaintiflTjOn 
hearing  of  the  contract,  disapproved  of  it  and  brought  his 
action  for  the  price  of  the  buggy,  alleging  it  to  have  been 
sold.  Hddj  that  he  could  not  recover — that,  regarding 
him  as  having  adopted  the  contract,  then  he  was  only  enti^ 
tied  to  the  note;  regarding  him  as  having  repudiated  the 
contract,  then  there  was  no  sale  of  the  buggy,  and  his  rem- 
edy  was,  after  demand,  to  bring  trover. — Whitlock  vs. 

Heard, - 88 

Vide  Attorney  at  LaWj  1,  2.     Bailment.     Bills  of  Ex- 
change aiid  Promissory  Notes j  1.     Contract  for  sale 
of  land,  1. 
PRISON  BOUNDS.     Vide  Evidence,  5. 
PROHIBITION. 

1.  Application  was  made  before  a  court  of  magistrates 
and  freeholders,  by  a  landlord  against  his  tenant,  for  n  s- 
titutioii  of  the  demised  premises.  On  the  trial,  the  appli- 
cant produced,  as  evidence  of  the  tenancy,  the  tenant's  note 
to  him  for  the  rent  of  the  land.  The  tenant  then  oflfered  to 
shew  that  the  applicant  was  not,  in  fact,  the  owner  of  the 
land,  but  the  agent  of  A.  B.,  the  true  owner ;  that  A.  B/s 
title  was  only  for  life,  and  that  she  died  shortly  after  the 
note  was  given ;  and  that  he,  the  tenant,  had  become,  by 
purchase  from  one  of  the  remainder-men,  a  part  owner  of 
the  land.  This  testimony  the  court  of  magistrates  and 
freeholders  refused  to  receive,  held,  that  a  writ  of  pro- 
hibition would  not  lie,  to  restrain  their  judgment,  on  the 
ground  that  the  testim  )ny  should  have  been  received. — 
liconard^s  Case .111 

2.  Prohibition  will  not  lie  to  restrain  the  judgment  of  an 
inferior  court,  on  the  ground  that  they  committed  an  error 

of  judgment  in  refusing  to  receive  legal  evidence ;  semble,.  .Jb. 

PROMISSORY  NOTES.     Vide  BUls  of  Exchange    and 
Promissory  Notes. 

RECORDING.     Vide  Mortgage. 

RELEASE.     Vide  Retailing. 

RENT.     Vide  Landlord  and  Tenant,  1. 

RETAILING. 

1.  Action  by  the  city  co  :ncil  for  retailing,  on  the  3d  No- 
vember, 1830,  without  license.  Defendant  pre  duced  a  li- 
cense from  the  city  council,  dated  the  3d  December,  1830, 
authorizing  him  to  retail  until  the  next  October,  and  a  re 
ceipt  from  the  city  treasurer,  bearing  the  same  date,  for  sixty 
dollars — the  price  of  a  license  for  one  year — which  ex- 
pressed that  it  was  given  for  the  price  of  a  license  to  retail 
for  one  year  from  October,  1830.  A  city  ordinance  pro- 
vides, that  licenses  to  retail  shall  be  taken  out  in  the  first 
week  in  April  and  first  week  in  October,  to  continue  in 
force  for  one  year:  *'  provided  that  council  may  be  author- 

63 
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ized  to  grant  licenses  to  such  persons  as  may  not  have  ap- 
plied at  the  usual  time,  who  shall,  notwithstanding,  pay 
therefor  as  though  they  had  ohtaineid  licenses  for  a  full  and 
entire  year,  commencing  at  either  of  the  periods  ahove  stated 
which  shall  immediately  preceda"  Held^  that  the  city 
council,  hy  giving  the  defendant  a  license,  on  the  3d  De- 
cember, 1830,  to  retail  until  the  next  October,  and  taking 
from  him  the  full  price  of  a  license  to  retail  for  one  year 
from  the  October  preceding,  had  not  waived  or  released  the 
penalty  incurred  for  retailing  in  the  period  between  Oc- 
tober and  December,  1830.     City  Council  vs,  Feekman 385 

Vide  IndUimeni,  2,  3« 

RIOT. 

1.  A  riot  is  a  tumultuous  disturbance  of  the  peace,  by 
three  or  more  persons  assembled  together  of  their  own  au- 
thority, with  the  intent,  mutually,  to  assist  each  other 
against  any  one  who  shall  oppose  them,  and  putting  their 
design  into  execution  in  a  terrific  and  violent  manner, 
whether  the  object  was  lawful  or  not — State  vs.  Connolly,. 337 

ROAD  DUTY.     Vide  Sullivan's  Island. 

SALE  OF  LAND    Vide  Contract  for  sale  of  land. 

SCIRE  FACIAS. 

1.  Where  sci  fa,  is  issued  a^inst  an  administrator  on 
an  order  for  judgment  against  his  intestate,  who  died  be- 
fore final  judgment,  the  plaintifi*  may,  on  the  return  of  the 
scL  fa.  get  leave  to  enter  up  the  interlocutory  judgment 
against  the  intestate,  nunc  pro  tune. — Bank  vs.  Kennerly,.  A95 

SHERIFF. 

1.  Where  property,  which  is  bound  by  the  lien  of  a  ^ 
•  /a.  is  sold  by  a  constable  under  a  magistrate's  execution, 

the  sherifi  with  whom  the  JL  fa.  is  lodged,  has  no  right  of 
action  against  the  constable  for  the  proceeds  of  the  sale — 
Alexander  vs.  Collins. . . 62 

2.  Where  an  action  is  brought  against  a  sherifiT,  under 
the  63d  section  of  the  Act  of  1839,  to  recover  the  penalty 
of  fifty  per  cent,  per  month,  for  refusing,  upon  demand,  to 
pay  over  money  collected  on  execution,  proof  that  the  de- 
ien*!ant  in  the  execution  directed  him  not  to  pay  it  over,  is 
not,  of  itself,  sufiicient  to  excuse  the  sherifi! — Walker  vs, 
Kennerly. 64 

3.  A  sheriff  is  not  liable  to  the  penalty  imposed  by  the 
Act  of  ]  794,  for  levying  and  selling  a  troopers  horse,  un- 
less the  horse  has  been  ''duly  entered  and  registered  with 
the  captain  of  the  troop,"  according  to  the  directions  of  the 
Act     Southwell  vs.  Harley 180 

4.  Where  judgments  of  different  dates  are  recove/ed 
against  an  executor,  who  has  not  pleaded  plene  adminis- 
travity  and  under  the  executions  issued  thereon,  the  sheriff 
sells  real  property  of  the  testator,  he  must  apply  the  pro- 
ceeds to  the  judgments  in  the  order  of  their  aates,  without 
regard  to  the  grade  of  their  respective  causes  of  action ; 
and  it  seems  that  the  same  rule  applies,  as  to  th«  payment 


INDEX.  499 

of  executions,  where  the  sale  is  of  personal  property.  Hu- 
ger  vs.  Dawson 328 

5.  The  Act  of  1789,  prescribing  the  order  in  which  debts 
are  to  be  paid,  is  merely  directory  to  the  executor,  and  in* 
tended  for  his  protection.  If  he  permits  judgments  to  go 
against  him  without  pleading  plene  administratis  he  ad- 

'  mits  assets,  and  the  sheriflT,  when  he  levies  money  under  the 
executions  issued  thereon,  must  be  governed  in  applying  it 
by  the  legal  priority  of  the  judgments  and  executions ..Ibu 

6.  If  a  sheriflTfail  to  return  tax  executions  to  the  Comp- 
troller within  the  time  prescribed  by  law,  he  is  liable 
therefor ;  and  his  liability  cannot  be  discharged  by  proof 
that  he  had  not  been  charged  by  the  Comptroller,  in  the 
books  of  the  treasury,  with  the  amount  of  the  executions : 
that  the  executions  could  not  be  collected ;  that  retumj  haa 
been  in  fact  marked  on  tliem  prior  to  the  time  at  which 
they  should  have  been  returned,  and  that,  alter  that  time, 
they  had  been  tendered  to  and  refuied  by  the  Comptroller. 
Treasurers  vs,  Cleary, .. 372 

Vide  BaU,  1,  2.    Fi  fa.,  1. 
SHERIFFS  DEED. 

1.  A  sherifi*  sold  land  under  hJLfa.  against  J.  S.,  and  in 
his  deed  described  the  land  as  "  containing  one  hundred  and 
ninety  acres,  more  or  less,  bounded  on  the  lands  of  W.  N., 
the  tiefendant,  and  others."     Under  this  description  the 

Surchaser  claimed  a  tract  of  land  containing  eight  hun- 
red  and  forty.three  acres,  bounded,  on  one  side, by  land  of 
one  Lane,  which,  eight  years  before  the  sale,  had  belonged 
to  W.  N.,  on  another  side  by  land  of  J.  S,  the  defendant  in 
execution,  and  on  other  siaes  by  lands  of  other  persons. 
Heldy  that  the  terms  of  the  description  did  not  cover  this 
tract  of  land,  and,  therefore,  that  the  purchaser  was  not  en- 
titled to  recover  it.     Kirkland  vs.  Way, ... .4 

2.  A  sheriff's  deed  of  land  has  relation  back  to  the  time 
of  the  sale  so  as  to  protect  the  purchaser  from  liability  as  a 
trespasser  for  taking  possession  aflor  the  sale,  but  before  the 
deed  was  executed.     Kingman  vs.  Glover . — .....27 

SHERIFFS  SALE. 

1.  The  owner  of  an  execution,  satisfied  in  fact,  though 
unsatisfied  on  its  face,  induced  the  sheriff  to  sell  a  tract  of 
land  under  it,  and  became  himself  the  purchaser.  There 
were  two  junior  executions  in  the  sheriff's  office  against 
the  defendant,  which  were  under  stay,  and  under  which 
the  sheriff  did  not  act  in  making  the  levy  and  sale.  Held, 
that  the  purchaser  acquired  no  title  to  the  land.     Mouchat 

vs.  Brown 117 

2.  Where  a  defendant  in  execution,  whose  negro  is  about 
to  be  sold  at  sheriff's  sale,  ^Eilsely  and  fraudulently  repre- 
sents the  c^ipacity  of  the  negro,  he  will  be  liable  to  an  ac- 
tion of  deceit  at  the  suit  of  a  purchaser  who  has  been  de- 
ceived and  injured  by  such  representations ;  or  if  the  pur- 
chase has  not  been  complied  with,  to  an  action  against 
the  purchaaer,  by  the  defendant  in  execution,  ibrthodif- 
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erence  be  tween  his  bid  and  the  bid  at  a  second  sale,  sach 

deceit  will  be  a  good  defence.     Minter  vs.  Dent 205 

3.  At  a  sheriff's  sale  there  is  no  warranty,  and  the  pur- 
chaser takes  the  property  subject  to  all  legal  incumbran- 
ces.    Harthvs.  Gihbes 316 

SHIPS.    Vide  Mortgage 

SLANDER. 

1.  Slander.  Words  charging  the  plaintiff  with  having 
docked  or  cut  off  the  tail  of  defendant's  horse,  are  not  ac- 
tionable per  $e.    Shelton  vs.  Gage 242 

2.  The  Act  of  1789  against  "marking,  branding  or 
disfiguring"  horses,  cows,  &c.  applies  only  to  such  fraud- 
ulent marking,  branding  or  disfiguring,  as  is  intended  to 
prevent  the  owner  from  knowing  his  property - .lb. 

3.  'J'he  stables  of  one  Norris  were  burnt  down,  and  some 
time  afler  the  defendant  said  to  the  plaintiff.  "  Some  time 
ago  Mr.  Norris'  stables  were  burnt,  and  I  lost  my  horse, 
and  public  opinion  says  you  was  the  author  of  it ;  and 
what  public  opinion  says,  I  believe  to  be  right."  Heldy 
that  if  the  stables  were  within  the  curtilage,  as  alleged 
in  the  declaration,  the  words  imputed  arson  to  the  plaintifi) 
and  were  therefore  actionable lb. 

4.  The  proof  was,  that  the  stables  were  situated  on  the 
lot  in  the  village  of  tlnion,  on  which  Norris  lived,  about 
sixty  yards  from  his  dwelling  house,  and  were  separated 
from  it  by  a  f^nce.  Held,  that  if  the  stables  were  so  near 
the  dwelling  house  that  the  burning  of  them  would  proba- 
bly endanger  the  dwelling,  then  it  might  be  arson  to  bum 
them  ;  and  that  it  was  a  question  of  fact  for  the  jury  to 
decide,  whether  they  were  so  situated lb. 

5.  Any  out  house  contributary  to  the  mansion,  as  a 
kitchen,  stable,  barn,  &c.  if  so  situated  that  the  burning  of 
it  would  probably  endanger  the  mansion,  is  within  the  pro- 

•tection  of  the  law  against  arson lb. 

6.  Words  charging  the  plaintiff  with  having  killed  de- 
fendant's horse  in  the  night  time,  are  actionable  per  se,  be- 
cause for  such  an  offence  the  plaintiff  might  be  punished 
under  the  statute  22  and  23  Ch.  2,  c.  7,  making  it  felo- 
ny, maliciously,  unlawfully  and  willingly,  to  kill  or  de- 
stroy any  horse,  &c.  in  the  nigfhttime lb. 

7.  Words  are  in  themselves  actionable  if  they  impute  to 
the  plaintiff  a  crime  involving  moral  turpitude,  or  which 
would  subject  him  to  infamous  punishment lb. 

8.  Plaintiff,  in  his  declaration,  alleged  the  speaking  of 
words  by  the  defendant,  which  plainly  imputed  to  the  plain- 
tiff the  crime  of  maliciously  killing  (burning  to  death  in 

.  the  stable)  a  horse  in  the  night  time,  and  by  inuendo 
alleged  that  defendant  intended  to  charge  him,  the  plain- 
tiff, with  arson.  Held,  that  the  inuendo  might  be  regard- 
ed as  surplusage,  and  the  declaration  sustained,  although 
the  words  alleged  and  proved  did  not  impute  arson  to  me 

plaintiff. . • •.lb. 

9w.  In  an  action  of  iilander,  the  plaintiff  may  give  evi* 
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dence  of  his  general  good  character,  though  his  character 

be  not  attacked  by  the  defendant.      Williams  vs.  Haig 362 

SLAVEYS  PROPERTY.  Vide  Indictment.     Trover,  4. 

SOLE  TRADER. 

1.  A  married  woman  may  become  a  feme  sole  trader  in  the 
business  of  keeping  a  boarding  house.    Dial  vs.  Neuffer, 78 

2.  In  order  to  charge  a  married  woman  as  a  feme  sole 
trader  on  a  contract  made  by  her,  it  is  not  necessary  to 
shew  that  she  had  advertised  her  intention  of  becoming 
a  free  dealer.  It  is  sufficient  to  shew,  to  the  satisfaction 
of  the  jury,  that  she  had  acted  and  been  considered  as  a 
sole  trader.     Hobart  vs.  Lemon 131 

3.  Where  a  married  woman  is  sued  as  a  sole  trader,  by 
pleading  to  the  merits  she  admits  her  liability   to  be  sued 

in  that  character.     Blythwood  vs.  Everingham 285 

STATE. 

1.  A  suit  will  not  lie  against  the  State  by  an  individual. 
There  is,  therefore,  no  way  by  which  one  having  a  claim 
against  the  State,  can  come  at  it.  except  by  application  to 

the  Legislature.     Treasurers  vs.  Cleary 372 

2.  A  defendant  cannot  plead  a  discount  against  the  State lb. 

SULLIVAN^S  ISLAND. 

1.  The  inhabitants  of  Sullivan^s  Island  are  not  liable  to 
woikon  the  high  roads  on  the  mainland  in  Christ  Church 

Parish.     Fraser  vs.  Commissioners  Roads . 326 

SURETY. 

1.  A  surety  will  not  be  discharged  from  his  contract,  be- 
cause of  an  agreement  for  indulgence  between  the  creditor 
and  principal  debtor,  unless  the  agreement  be  obligatory  on 
the  creditor,  and  be  for  a  certain  or  definite  period.  Par- 
nell  vs.  Price, ».-121 

2.  A  surety  sold  a  negro  and  applied  the  proceeds  to  the 
debt  of  his  principal  and  himself.  At  the  time  of  the  sale, 
it  was  agreed  that  the  principal  should  convey  to  the  surety 
a  tract  of  land  in  exchange  for,  or  payment  of,  the  negro. 
This  agreement  not  having  been  complied  with,  heldyXhni 
the  surety  might  maintain  an  action  for  money  paid  against 

the  principal.     Fraser  vs.  Allen 198 

3.  One  of  two  partners  executed  a  bond  in  his  indi- 
vidual name  to  the  United  States,  for  duties  on  ^oods  im- 
ported on  account  of  the  partnership,  and  the  plaintiffs 
executed  the  bond  as  sureties.  The  plaintifis  paid  the  debt, 
and  brought  an  action  for  money  paid,  against  both  partners. 
Held  that  they  could  not  recover ;  that  their  claim  was 
against  the  partner,  for  whom  alone  they  had  signed  as 
sureties,  and  not  against  the  partnership.  Krafts  4*  Del- 
pratt  vs.  Creighton . 273 

Vide  Administration  Bond. 
T.\X  COLLECTOR 

1.  The  tax  collector  of  St  Phillip's  and  St.  Michael's,  for 
collecting  the  poor  tax  for  Charleston  neck,  cannot  charge 
a  higher  commission  than  S2  70  per  cent  Treamrtn  vi. 
Burger. .... .^, ... ...357 
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2.  Merely  for  collecting  the  poor  tax,  the  commissioners 
of  the  poor  cannot  allow  a  higher  per  centage  than  that 
fixed  by  law ;  but  if  the  collector  performs  an  additional 
duty,  which  the  commissioners  would  be  obliged  to  do  by 
an  agent,  then  he  may  be  a  lie  wed  additional  compensation 

for  it, lb. 

TAXES. 

1.  Where  property  is  sold  after  the  first  of  October,  there 
is  no  lien  on  it  in  the  hands  of  the  vendee  for  the  tax  for 
which  it  was  on  that  day  liable ;  the  tax  is  the  debt  of  the 
vendor  and  must  be  paid  by  him.     Harth  vs.  CUbbes 316 

2.  The  real  properiy  of  the  Banks  within  the  corporate 
limits  of  the  City  of  Charleston  is  exempt  from  taxation  or 
assessment  by  the  City  Council.     Banks  vs.  City  Council.  .342 

Vide  Sheriffs  6.     Tax  Collector.     Tax  Execution. 

TAX  EXECUTION. 

I.  A  ta«  execution,  which  recited  that:  "Whereas  the 
Estate  of  A.  B.  hath  been  assessed,  &,c.,  which  the  said 
Estate  hath  neglected  to  pay ;"  and  then  commanded  the 
sheriff  ^'  to  levy  of  the  lands,  6lc.  of  the  said  Estate"  the 
sum  due  for  taxes:  held,  to  be  sufficiently  regular  to  au- 
thorize the  sheriff  to  levy  and  sell  certain  property  which 
had  been  conveyed  to  a  trustee  for  the  use  of  A.  B.  for 
life,  with  remainder  after  her  death  to  her  children,  although 
the  execution  was  issued  for  taxes  which  became  due  after 
the  death  of  A.  B.  and  after  the  title  to  the  property  had 

vested  in  her  children.     Kingman  vs.  Glover. 27 

Vide  Shenff,  6. 

TRESPASS  TO  TRY  TITLE. 

1.  A  plat  annexed  to  a  grant,  representing  the  land  as 
containing  fourteen  thousand  nine  hundred  acres,  located 
so  as  to  cover  one  hundred  and  thirty-six  thousand  acres. 
Sturgeon  vs.  Floyd — -80 

2.  In  locating  lands,  course  and  distance  are  disregarded 
where  they  conflict  with  marks  made  by  the  surveyor,  or 
with  well  ascertained  natural  or  artificial  marks  called  for 

on  the  plat. lb. 

3.  In  1785,  a  small  tract  of  land  was  granted  to  A.  In 
1795,  a  grant  of  several  thousand  acres,  covering  A's  grant, 
was  made  to  B,  and  in  1813,  a  grant  of  one  thousand  acres, 
covering  A's,  and  a  part  of  B's,  outside  of  A's  grant,  was 
made  to  C.  C.  took  possession  of  a  small  field  within  the 
lines  of  all  three  of  tne  grants,  and  held  the  same  long 
enough  to  acquire  a  title  by  possession,  and  then  contended 
that  he  had  acquired  a  title  as  against  B  to  all  the  land 
covered  by  his,  C's  grant,  including  land  outside  of  A's 
grant  Held  that  C's  possession  was  a  trespass  only  as 
against  A.  and  therefore,  that  he  had  not  acquired  a  title 
by  possession  against  B.  to  land  lying  outside  of  A's  grant, 
though  within  the  lines  of  both  B's  and  C's  grants. 
Steedman  vs.  Hilliard,^ • 101 

4.  There  can  be  no  constructive  adverse  possession  of 
laod  against  the  owner,  where  there  has  been  no  actual 
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possession  which  he  could  treat  as  a  trespass,  and  bring  an 
action  for. 1-. --lb. 

5.  On  a  question  of  location,  it  is  inadmissible  to  prove 
by  the  witness  who  drew  the  deed,  that  it  was  his  under- 
standing, from  what  passed  between  the  grantor  and  the 
grantee  at  the  time  the  deed  was  drawn,  that  a  certain  piece 
of  land  was  not  intended  to  be  conveyed.     Senterfit  vs. 

Reynolds...^.,, 128 

Vide  Limitations,  Statute  of^  2. 
TROOP-HORSE.     Vide  Shenff,  3. 

TROVER. 

1.  The  bond  taken  by  the  sheriflf  in  an  action  of  trover, 
for  the  production  of  the  chattel  sued  for,  may  be  dis- 
cha rged  by  the  plaintiff.     Bowen  vs.  Coker 142 

2.  Trover  for  the  conversion  of  slaves.  After  the  action 
was  commenced,  and  a  bond  taken  lor  the  production  of 
the  property,  the  defendant  delivered  the  slaves  to  the  plain- 
tiflf,  and  it  was  agreed  that  the  action  should  proceed  to 
ascertain  the  amount  due  for  hire.  Held,  that  the  sureties 
to  the  bond  were  discharged  by  the  delivery  of  the  prop- 
erty, and,  therefore,  that  they  were  competent  witnesses 

for  the  defendant  on  the  trial... • . .lb. 

3.  In  trover  the  defendant  is  liable  for  the  value  of  the 
property  at  the  time  of  the  conversion;  and  the  death  or 
destruction  of  the  property  aftei  the  conversion  will  not 
affect  such  liability.     Burney  vs.  Pledger . .  «.  .  19 1 

4.  Where  property,  which  belonged  to  a  slave  and  has 
been  seized  under  the  Act  of  1740,  is  taken  out  of  the 
possession  of  the  captor  by  the  master  of  the  slave,  the 
captor  may  maintain  trover  against  the  master  for  such 
taking,     fforwoodvs.  Mazyck . 296 

Vide  Infant,  1. 

TRUST  DtED     Vide  Deed,  1. 

TRUSTEE.     Vide  Bills  of  Exchange  and  Promissory  Notes^ 
10. 

USE  AND  OCCUPATION.     Vide  Evidence,  6. 

VARIANCE. 

I.  Indictment  for  trading  with  <<  a  certain  slave  of  W. 
G.  named  Anthron.^^  The  evidence  proved  a  tradmg  with 
Antrum  or  Antrim.  Held,  that  the  variance  was  imma- 
terial.    State  vs  Scurry.^ ..-— . -.. ......68 

WAGER.     Vide  Contract,  1. 

WAIVE R.     Vide  Retailing. 

WARRANT  OF  ATTORNEY. 

1.  Warrants  of  attorney  to  prosecute  or  defend  actioD8« 
are  not  in  general  use  in  this  State ;  and  the  court  will 
not,  it  seems,  upon  mere  motion,  without  cause  shewn,  re- 
quire one  to  he  produced.     Hellman  vs.  McWhennie 364 

WARRANTY  FOR  aUIET  ENJOYMENT.  Vide  lAmi- 

iations^  Statute  of^  2. 
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WAY. 

1.  The  use  of  a  road  for  twenty  years  through  the  un- 
ioclosed  land  of  another,  will  not,  of  itself,  give  a  right  of 
way  by  prescription.     There  must  be  proof  that  the  use  k 
was  adverse :  and  proof  that  on  one  occasion  the  party  \ 
claiming  the  road  had  caused  to  be  removed  from  it  a  few  ; 
saplings  that  had  been  felled  across  it,  is  not  sufficient  evi- 
dence that  his  use  was  adverse.     Gibson  vs.  Durham 82 

WIFE.     Vide  Husband  and  Wife.     SoU  Trader. 

WILLS  AND  TESTAMENTS. 

1.  I.'tsue,  on  appeal  from   the  Ordinary,  touching  the 

mental  competency  of  a  testator  at  the  time  he  made  his  j] 

will.     The  will  was  executed  while  the  testator  was  sick,  ^^ 

but  he  survived  his  illness  four  years,  and  during  that  time,  ^ 

in  some  conversations,  recognized  the  will.     There  were  *^ 

three  subscribing  witnesses — two  of  whom,  and  the  physi-  •     | 

ciiU  who  attended  the  testator,  thought  him  competent; 
the  other  subscribing  witness  thought  him  incompetent.  . 

The  Ordinary  had  established  the  will,  and  the  presiding  \ 

Judge  thought  it  had  been  well  executed :  the  jury,  how-  j 

ever,  thought  otherwise  and  set  it  aside.    On  appeal  a  new  j 

trial  was  ordered.     Jones  vs.  Harris 14  / 

2.  Where  a  will  has  been  proved  in  common  form,  and  kf 
application  is  mad^  requiring  it  to  be  proved  in  solemn  ^  ^ 
form,  if  then*  is  no  executor,  or  administrator  cum  testamen- 

to  annexoy  in  exis'te  ice,  the  parties  interested  in  sustaining 
the  will,  whoever  they  may  be,  whether  legatees  or  the 
representatives  of  deceased  legatees,  may  be  required  to 
prove  the  will  in  solemn  form,  and  are  proper  parties  to  the 
proceeding.     Kinard  vs.  Riddlehoover 258 

3.  Acquiescence  in  the  probate  of  a  will  in  common 
form  for  four  years  aAer  the  removal  of  all  disabilities,  will 
preclude  the  parties  in  interest  from  requiring  it  to  be 
prov(  d  in  solemn  form lb. 

4.  After  the  death  of  U.  W  in   1808,  a  paper  purport- 
ing to  be  his  will,  in  the  hand  writing  of  J.  H.,  but  not  ' 
signed  or  witnessed,  was  .admitted  to  probate  in  common 
form,  on  the  affidavit  of  J.  H.,  which  stated  "that  he  drew 
the  will  which  he  now  presents  to  prove,  at  the  request  of                             I 
the  late  U.  W.,  agreeably  to  the  special  directions  of  the                             I 
said  deceased ;  and  to  the  best  of  this  deponent's  knowledge 
and  belief  the  said  deceased  was  of  perfect  sane  mind."  On 
application  requiring  this  will  to  be  proved  in  solemn  form, 
J.  H    being  dead,  his  affidavit,  which  remained  with  the 
probate,  was  received  as  evidence,  but  held  insufficient  to 
prove  the  will . lb. 

5.  The  reouisites  necessary  to  sustain  the  probate  of  an 
unfinished  will,  considered  by  the  court . --lb. 

WITNESS.     Vide  Costs.  Evidence,  5,  8,  10,  13,  14,  15.  Tro^ 

ver,  2. 
WRIT.     Vide  Misnomer.    Practice^  3,  4. 
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